
TITLE 4. AGRICULTURE 

PART 2. TEXAS ANIMAL HEALTH 
COMMISSION 

CHAPTER 42. RURAL VETERINARIAN 
INCENTIVE PROGRAM 
4 TAC §§42.1, 42.3, 42.5, 42.7, 42.9, 42.11, 42.13, 42.15,
42.17, 42.19, 42.21, 42.23 

The Rural Veterinarian Incentive Program Committee (Commit-
tee) proposes new rules to add Chapter 42, titled "Rural Veteri-
narian Incentive Program," to Title 4, Texas Administrative Code. 
BACKGROUND AND SUMMARY OF PROPOSED RULES 

House Bill 1259 of the 87th Legislature, effective September 1, 
2021, transferred administration of the Rural Veterinarian Incen-
tive Program (Program) to the Texas Animal Health Commis-
sion (Commission) and established the Rural Veterinarian Incen-
tive Program Committee (Committee). Texas Education Code 
§56.103(d) mandated that the Committee adopt rules to select 
participants of the Program, provide for the request to distribute 
money from the account for the Program, establish criteria nec-
essary for qualification as a rural sponsor, govern agreements of 
financial support between the rural sponsor and an eligible par-
ticipant, and other rules and procedures necessary to administer 
the Program. 
Rule 42.1 sets out the authority to establish procedures to admin-
ister the Program and states that the purpose of the Program is 
to encourage veterinary students and recent graduates to prac-
tice veterinary medicine in rural counties in Texas. 
Rule 42.3 specifies the administrative duties of Commission and 
the Texas Higher Education Coordinating Board. 
Rule 42.5 sets out the definitions used in the rules. 
Rule 42.7 specifies the Commission's role in publishing informa-
tion about the Program and directs the Commission to publish 
applications for the Program on its website. 
Rule 42.9 enumerates the eligibility requirements under the Pro-
gram. 
Rule 42.11 directs the Commission to screen each application 
for eligibility and completeness. 
Rule 42.13 specifies the Program application evaluation criteria 
and specifies the process the Committee uses to score, rank, 
and select participants. 
Rule 42.15 enumerates the instances where an application can 
be denied. The rule also allows for the voluntary withdrawal of an 

application and the opportunity for applicants to reapply in future 
application rounds. 
Rule 42.17 provides the eligibility requirements to be a rural com-
munity sponsor under the Program. 
Rule 42.19 sets out the requirements for an eligible loan under 
the Program. 
Rule 42.21 specifies the amount of financial support that may 
be awarded under the Program and explains that the amount of 
financial support is contingent on available funding. 
Rule 42.23 sets the required terms for the financial agreement a 
participant must enter to receive financial support as part of the 
Program. 
FISCAL NOTE 

Ms. Jeanine Coggeshall, General Counsel of the Texas Animal 
Health Commission, has determined that for the first five years 
the new rules are in effect, there will be no fiscal implications for 
state or local governments as a result of enforcing or administer-
ing the rules. There are no estimated reductions in costs to the 
state and to local governments as a result of enforcing or admin-
istering the rule. There are no estimated losses or increases in 
revenue to the state or to local governments as a result of en-
forcing or administering the rules. 
PUBLIC BENEFIT NOTE 

Ms. Coggeshall has also determined that for the first five years 
the new rules are in effect, the public benefit anticipated as a re-
sult of administering these rules is to establish the standards and 
procedures for administration of the Rural Veterinarian Incentive 
Program. The Program will encourage veterinary students and 
recent graduates to practice veterinary medicine in rural coun-
ties in Texas. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

There is no adverse economic effect on small businesses, micro 
businesses, and rural communities. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

There is no anticipated impact on local employment. 
GOVERNMENT GROWTH IMPACT STATEMENT 

1. The proposed rules will not create or eliminate a government 
program. 
2. Implementation of the proposed rules will not require the cre-
ation or elimination of employee positions. 
3. Implementation of the proposed rules will not require an in-
crease or decrease in future legislative appropriations. 
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4. The rules will not require an increase or decrease in fees paid 
to the Commission. 
5. The proposed rules will create new rules. 
6. The proposed rules will not expand, limit, or repeal an existing 
rule. 
7. The proposed rules will not change the number of individuals 
subject to the rule. 
8. The proposed rules will not adversely affect the state's econ-
omy. These rules positively affect the state's economy by pro-
viding the process to administer the Rural Veterinarian Incen-
tive Program, which will encourage veterinary students and re-
cent graduates to practice veterinary medicine in rural counties 
in Texas. 
REQUEST FOR COMMENT 

Comments regarding the proposed amendments may be sub-
mitted to Amanda Bernhard, Texas Animal Health Commission, 
2105 Kramer Lane, Austin, Texas 78758, by fax at (512) 719-
0719, or by e-mail to comments@tahc.texas.gov. Comments 
must be received no later than thirty (30) days from the date of 
publication of this proposal in the Texas Register. When faxing 
or emailing comments, please indicate "Comments on Chapter 
42 Rural Veterinarian Incentive Program" in the subject line. 
STATUTORY AUTHORITY 

The rules are proposed under the Texas Education Code, 
§56.103, which requires the Committee to adopt rules to select 
participants of the Program, provide for the request to distribute 
money from the account for the Program, establish criteria 
necessary for qualification as a rural sponsor, govern agree-
ments of financial support between the rural sponsor and an 
eligible participant, and other rules and procedures necessary 
to administer the Program. 
The proposed new rules implement the Texas Education Code, 
§§56.101-56.106. 
No other statutes, articles, or codes are affected by this proposal. 
§42.1. Authority and Purpose. 

(a) Authority. Authority for this chapter is provided in the 
Texas Education Code, Chapter 56, Subchapter G, Rural Veterinar-
ian Incentive Program. These rules establish procedures to administer 
the subchapter as prescribed in the Texas Education Code §§56.101-
56.106. 

(b) Purpose. The purpose of the Rural Veterinarian Incentive 
Program (program) is to encourage veterinary students and recent grad-
uates to practice veterinary medicine in rural counties in Texas by pro-
viding educational loan repayment assistance or payment of tuition and 
fees. 

§42.3. Administration. 

(a) Administration of the Program. Under Texas Education 
Code, Subchapter G, §56.102, the Texas Animal Health Commission 
(commission) shall administer the Rural Veterinarian Incentive Pro-
gram in accordance with rules adopted by the Rural Veterinarian In-
centive Program Committee (committee) under this chapter. 

(1) Administration of the program for participants without 
a rural community sponsor. For each year that funding for the program 
is available for distribution to participants without a rural community 
sponsor, the commission shall: 

(A) create an application that requires an applicant to 
provide information on eligibility and the evaluation criteria estab-
lished by the rules in this chapter and applicable law; 

(B) disseminate information about the program in ac-
cordance with §42.7 of this chapter (relating to Dissemination of In-
formation); 

(C) set a deadline to submit the application; 

(D) create instructions on how to complete and submit 
the application; 

(E) select the method of submission for the application; 

(F) create a scoring rubric for the application that in-
cludes standardized scoring for each evaluation criteria; 

(G) notify applicants who are selected to be participants 
under the program; 

(H) facilitate all required steps for a participant to re-
ceive loan repayment assistance or payment of tuition and fees under 
the program; and 

(I) complete any reporting as required by law. 

(2) Administration of the program for participants with a 
rural community sponsor. For each instance when a rural community 
sponsor requests to participate in the program, the commission shall: 

(A) collect information from the rural community spon-
sor to determine the sponsor's eligibility by the rules in this chapter or 
applicable law; 

(B) determine if the rural community sponsor is eligible 
to participate under the program; 

(C) collect information from the rural community spon-
sor's selected participant to determine the participant's eligibility by the 
rules in this chapter and applicable law; and 

(D) determine if the rural community sponsor's selected 
participant is eligible to participate under the program. 

(b) Administration of the Account. Under Texas Education 
Code, Chapter 61, Subchapter OO, §61.9965, the Texas Higher Edu-
cation Coordinating Board (board) administers the rural veterinarian 
incentive program account (account). 

§42.5. Definitions. 

The following words and terms, when used in this chapter, have the 
following meanings unless the context clearly indicates otherwise. 

(1) Account--The rural veterinarian incentive program ac-
count authorized under Texas Education Code, Chapter 61, Subchapter 
OO, §61.9965. 

(2) Applicant--A person applying to the Rural Veterinarian 
Incentive Program. 

(3) Application Round--Means the period beginning on the 
date the commission begins accepting applications and continuing until 
all participants are selected from the applications. 

(4) Board--Texas Higher Education Coordinating Board. 

(5) Commission--The Texas Animal Health Commission, 
or its designee. 

(6) Committee--The rural veterinarian incentive program 
committee established by Texas Education Code, Chapter 56, Subchap-
ter G. 
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(7) Eligible Education Loan--A qualifying loan under this 
program as prescribed by §42.19 of this chapter (relating to Eligible 
Lender and Eligible Education Loan). 

(8) Full-Time Veterinary Medical Services--An average of 
at least 32 hours of veterinary care per week during the obligated ser-
vice period. 

(9) Licensed Veterinarian--A person licensed by the Texas 
Board of Veterinary Medical Examiners under Texas Occupations 
Code, Chapter 801, to practice veterinary medicine. 

(10) Obligated Service Period--A period equal to 12 con-
secutive months in which a participant agrees to provide full-time vet-
erinary medical services in a rural county or counties under the Rural 
Veterinarian Incentive Program. 

(11) Program--The Rural Veterinarian Incentive Program 
established by Texas Education Code, Subchapter G §§56.101-56.106. 

(12) Participant--A person who is selected to receive loan 
repayment assistance or payment of tuition and fees from the Rural 
Veterinarian Incentive Program. 

(13) Qualifying Disability--A person is considered to have 
a qualifying disability if the person: 

(A) cannot work and engage in substantial gainful ac-
tivity because of their medical condition; 

(B) cannot perform work done previously or adjust to 
other work because of their medical condition; or 

(C) has a long-term condition or terminal illness. 

(14) Rural county--Has the same meaning defined by Texas 
Education Code, Subchapter G §56.101(7). 

§42.7. Dissemination of Information. 

(a) As part of its administration, the commission shall dissem-
inate information about the program to schools of veterinary medicine 
in this state, appropriate state agencies, interested professional associ-
ations, and the public. 

(b) At least 30 calendar days before the deadline to submit an 
application, the commission shall publish on its website: 

(1) the application and any forms required to be completed 
as part of the application; 

(2) the deadline for an applicant to submit the application; 

(3) instructions to applicants on how to complete and sub-
mit the application; 

(4) the method(s) of submission for the application; and 

(5) a copy of the scoring rubric for the application. 

§42.9. Eligibility. 

To be eligible for the Rural Veterinarian Incentive program, an appli-
cant must: 

(1) be an eligible veterinary student or graduate in accor-
dance with Texas Education Code §56.104 at the time the applicant 
submits their application; 

(2) be a U.S. citizen or a Legal Permanent Resident; 

(3) not be currently fulfilling another obligation to provide 
veterinary medical services as part of a scholarship agreement, an edu-
cational loan agreement, or another educational loan repayment agree-
ment; 

(4) have received an eligible education loan for at least 50 
percent of the funds for tuition and fees for one or more academic years 
while enrolled in an accredited school of veterinary medicine; 

(5) specify the county or counties in which the applicant is 
practicing or intends to practice veterinary medicine full-time to qualify 
for the loan repayment assistance or payment of tuition and fees; 

(6) be otherwise eligible to receive payment from the fund-
ing source; and 

(7) if an applicant is a graduate at the time of application, 
the applicant must be a licensed veterinarian. 

§42.11. Application Review for Initial Screening. 
Each application shall be screened by the commission for eligibility 
and completeness. 

§42.13. Application Evaluation and Selection Process. 
(a) Evaluation Criteria. The following criteria will be used to 

evaluate applicants: 

(1) a personal statement indicating a background and inter-
est in rural veterinary practice; 

(2) a personal statement regarding future intent and goals 
in veterinary medical practice; 

(3) experience in an active veterinary medical practice in a 
rural county; 

(4) experience as a licensed veterinarian in Texas; 

(5) relevant work or volunteer experience related to rural 
veterinary medicine; 

(6) involvement in professional or educational activities re-
lating to rural veterinary medicine; 

(7) if the applicant is a student at the time of application, 
whether they are in good academic standing; 

(8) if the applicant is a graduate at the time of application, 
whether they are licensed in good standing; 

(9) letters of recommendation; and 

(10) financial need. 

(b) Evaluation of applications for each application round. 

(1) After the deadline for applications, the presiding officer 
will select three committee members to evaluate each application. 

(2) The evaluators will individually score eligible applica-
tions using the scoring rubric published with the application. 

(3) The average score of the evaluators will be the appli-
cant's final score. 

(4) Applicants will be ranked based on their final scores. 

(c) Final selection for each application round. The commit-
tee will select participants from the ranked applicants. The number of 
participants selected and the loan repayment assistance or payment of 
tuition and fees offered is contingent on available funding for each ap-
plication round. Available funds will be distributed on a priority basis 
based on ranking. 

(d) Following final selection, the commission will: 

(1) notify the participants selected by the committee; 

(2) provide information to the participants on the condi-
tions of loan repayment assistance or payment of tuition and fees and 
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additional steps the participant must take to receive loan repayment as-
sistance or payment of tuition and fees; and 

(3) inform the participant of any deadlines to complete the 
additional steps. 

(e) If a participant voluntarily withdraws their application af-
ter final selection or fails to complete the requirements to participate 
in the program by a specified deadline, the committee shall consider 
the participant's application denied for the application round and that 
participant will no longer be able to participate in the program during 
the application round. 

§42.15. Denial of an Application. 
(a) As part of its administration, the commission may reject an 

application if: 

(1) the application is received after the established dead-
line; 

(2) the application is incomplete; or 

(3) the applicant does not meet the eligibility criteria. 

(b) Applications rejected by the commission are considered 
denied by the committee. 

(c) Applicants may voluntarily withdraw their application af-
ter submission. If withdrawn, the application is considered denied by 
the committee. 

(d) Denial of an application during an application round does 
not prevent the applicant from submitting an application in a future 
application round. 

§42.17. Rural Community Sponsors. 
(a) A rural community sponsor is: 

(1) a community or political subdivision or group of such 
entities located in a rural county; or 

(2) a non-profit entity governed by council members, com-
missioners, or a board of trustees that: 

(A) is responsible to and serves a community located in 
a rural county; and 

(B) is legally authorized to raise funds or accept grants 
or financial gifts. 

(b) To qualify to participate in the program, the rural commu-
nity sponsor must: 

(1) notify the executive director of the commission in writ-
ing of its desire to participate in the program; 

(2) agree to provide an amount of not less than the tuition 
and fees required for a full academic year for a student enrolled in a 
school of veterinary medicine in exchange for the eligible participant's 
agreement to practice veterinary medicine in the sponsor's rural county 
for one year; 

(3) have selected a participant who is eligible to participate 
under the program; and 

(4) provide information requested by the commission to 
determine the rural community sponsor's eligibility under the program. 

(c) The agreement between the rural community sponsor and 
the selected participant must include, but is not limited to, the following 
provisions: 

(1) the rural community sponsor will provide financial sup-
port to the participant in an amount not less than the tuition and fees 
required for a full academic year of study for a student enrolled in a 

school of veterinary medicine in exchange for the participant practic-
ing veterinary medicine in the rural community for one calendar year; 
and 

(2) the participant sets their charges at the prevailing rate 
for the area. 

§42.19. Eligible Lender and Eligible Education Loan. 
(a) The board retains the right to determine the eligibility of 

educational loan providers to which payments may be made. An eli-
gible lender or holder shall, in general, make or hold education loans 
made to individuals for purposes of undergraduate or veterinary medi-
cal education and shall not be any private individual. An eligible lender 
or holder may be, but is not limited to, a bank, savings and loan associ-
ation, credit union, institution of higher education, secondary market, 
governmental agency, or private foundation. 

(b) To be eligible for repayment, an education loan must: 

(1) be evidenced by a promissory note for loans to pay for 
the cost of attendance for veterinary medical education; 

(2) not have been made to cover costs incurred after com-
pletion of veterinary school; 

(3) not be in default at the time of the application; 

(4) not have an existing obligation to provide service for 
loan forgiveness through another program; 

(5) not be subject to repayment through another educa-
tional loan repayment or loan forgiveness program or repayment 
assistance provided by the applicant's employer while the applicant is 
participating in the program; 

(6) if the loan was consolidated with other loans, the ap-
plicant must provide documentation of the portion of the consolidated 
debt that was originated to pay for the cost of attendance for the appli-
cant's veterinary medical education; and 

(7) not be an education loan made to oneself from one's 
own insurance policy or pension plan or from the insurance policy or 
pension plan of a spouse or other relative. 

§42.21. Amount of Loan Repayment Assistance or Payment of Tuition 
and Fees. 

(a) The committee will determine the total obligated service 
periods for each participant, with a minimum of one obligated service 
period and maximum of four obligated service periods. 

(b) For each obligated service period the participant may re-
ceive loan repayment assistance or payment of tuition and fees of up 
to $45,000 or the total amount of the participant's qualifying loans, 
whichever is less. 

(c) Loan repayment assistance or payment of tuition and fees 
is contingent on available funding. If at any time the amount of money 
available for loan repayment assistance or payment of tuition and fees 
is insufficient to award the maximum annual award amount to all par-
ticipants, the committee may reduce award amounts to assist a greater 
number of participants. 

§42.23. Conditions of Loan Repayment Assistance or Payment of Tu-
ition and Fees. 

(a) To receive loan repayment assistance or payment of tuition 
and fees, a participant must execute an agreement in accordance with 
Texas Education Code, Subchapter G, §56.106 that includes the fol-
lowing terms: 

(1) the participant agrees to provide veterinary medical ser-
vices in a rural county for one calendar year for each academic year for 
which the recipient receives financial support under the program; and 
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(2) the participant signs a promissory note acknowledging 
the conditional nature of the financial support received under the pro-
gram and promises to repay the amount of the financial support, any 
applicable interest, and reasonable collection costs if the recipient does 
not satisfy the conditions of the agreement. 

(b) The participant must comply with applicable federal law, 
state law, program requirements, and agreement requirements, includ-
ing but not limited to the following: 

(1) provide full-time veterinary medical service in the qual-
ifying county or counties for the duration of the obligated service pe-
riod; 

(2) cooperate with the commission and the committee if 
information relevant to the program is requested; 

(3) provide a 30-day written notice to the commission, 
committee, board, and promissory note holder of any change in 
address, lender, or other relevant contact information during the 
agreement term; 

(4) submit periodic statements to the commission certify-
ing compliance with program and contractual requirements, in accor-
dance with reporting timelines provided in the agreement; and 

(5) the committee retains discretion to grant forbearance 
for good cause. 

(c) All obligations under the program are satisfied when any 
of the following conditions are met: 

(1) All terms of the agreement are met; 

(2) the participant who entered into the agreement, due to 
death or qualifying disability, is unable to meet the requirements of the 
program; or 

(3) the participant who entered into the agreement has no 
remaining eligible education loan balance to repay. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 27, 
2023. 
TRD-202300909 
Jeanine Coggeshall 
General Counsel 
Texas Animal Health Commission 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 719-0718 

♦ ♦ ♦ 
TITLE 10. COMMUNITY DEVELOPMENT 

PART 5. OFFICE OF THE GOVERNOR, 
ECONOMIC DEVELOPMENT AND 
TOURISM OFFICE 

CHAPTER 200. TEXAS SMALL BUSINESS 
CREDIT INITIATIVE 
The Office of the Governor, Economic Development and Tourism 
Office ("Office") proposes new Subchapter A, §§200.1 - 200.20, 
concerning the Texas Small Business Credit Initiative Capital 

Access Program, and new Subchapter B, §§200.101 - 200.117, 
concerning the Texas Small Business Credit Initiative Loan 
Guarantee Program. 
EXPLANATION AND JUSTIFICATION OF THE RULES 

In March 2021, the United States Congress passed the Ameri-
can Rescue Plan Act, which, in part, reauthorized and funded the 
State Small Business Credit Initiative Program ("SSBCI"), which 
provides Texas access to $472 million to fund programs that en-
able Texas companies to access capital to stabilize, nourish, and 
grow their businesses. In June 2021, Governor Abbott signed 
House Bill 3271, a bill passed by the 87th Legislature that gives 
broad authority to the Office of the Governor's Economic Devel-
opment and Tourism Office (the "Office") to establish access-to-
capital programs. Shortly after House Bill 3271 became law, the 
Economic Development Bank within the Office (the "Bank") be-
gan the process of starting up programs within the Texas Small 
Business Credit Initiative ("TSBCI"); these programs will use fed-
eral funds allocated to the state through SSBCI. This rulemak-
ing establishes the parameters, processes, and governance of 
those programs, the TSBCI Capital Access Program ("CAP"), 
and the TSBCI Loan Guarantee Program ("LGP"). 
Under TSBCI CAP, participating financial institutions may seek 
to enroll certain loans in the program after the borrower and fi-
nancial institution each contributes an equal amount to a loan 
loss reserve account. The minimum contribution is one percent 
of the loan principal, and the maximum contribution is 2.5 per-
cent (or 3.5 percent if the borrower is a socially and economically 
disadvantaged individual). In most circumstances, the Office will 
match the contribution dollar-for-dollar, depositing the match into 
the same loan loss reserve account. If a financial institution must 
charge off a loan, after taking appropriate loan-collection actions, 
the financial institution may seek reimbursement of the charged 
off loan's principal from the loan loss reserve account. As a fi-
nancial institution enrolls additional qualified loans, more money 
will be contributed to the loan loss reserve account, and the fi-
nancial institution will have more portfolio coverage on TSBCI-el-
igible loans it makes. 
Under TSBCI LGP, participating financial institutions may obtain 
up to an 80% guarantee of the principal of qualified loans. In 
most cases, if a borrower defaults on a loan enrolled in TSBCI 
LGP, the Office will remit to the lender an amount equal to the 
portion of the outstanding principal that is guaranteed. 
SECTION BY SECTION SUMMARY 

Subchapter A. Texas Small Business Credit Initiative Capital Ac-
cess Program 

Proposed new §200.1 specifies the authority and purpose of the 
TSBCI CAP. 
Proposed new §200.2 establishes definitions the Bank intends 
to utilize in administering TSBCI CAP. 
Proposed new §200.3 establishes that a financial institution 
seeking to participate in TSBCI CAP must apply through the 
TSBCI portal, provide any additional information the Office 
determines is necessary to properly review the application, and 
sign a required participation agreement. The proposed rule also 
specifies that the Office has no obligation to allow a financial 
institution to participate. 
Proposed new §200.4 specifies that the Office will develop an 
agreement and underscore that a financial institution must agree 
to the terms of that agreement to participate in the program. 
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Proposed new §200.5 establishes that a participating financial 
institution must establish a loan loss reserve account after it en-
ters the participation agreement with the Office. The account 
must have a competitive interest rate. The new rule also speci-
fies that the funds in the loan loss reserve account may be used 
to cover loan charge offs. Thus, if a borrower defaults on a loan, 
the financial institution may withdraw funds from the reserve to 
cover the principal it lost when it charged off the loan. Proposed 
new §200.6 establishes that the loan loss reserve account does 
not belong to the financial institution; rather, the account is prop-
erty of the State of Texas. The state will collect all interest earned 
on the contributions to the account and periodically withdraw the 
earned interest. Section 200.6 also specifies that the Office may 
withdraw contributions the Office made to the account if the Of-
fice must unenroll a loan that was enrolled in error. 
Proposed new §200.7 establishes the types of loans that qualify 
to be enrolled in TSBCI CAP and sets minimum and maximum 
loan amount thresholds. Proposed new §200.8 specifies prohib-
ited uses of funds from loans enrolled in the program. 
Proposed new §200.9 specifies the contributions that a borrower 
and financial institution must make to the loan loss reserve and 
establishes the circumstances in which a financial institution may 
seek the maximum contribution allowed under TSCBI CAP. 
Proposed new §200.10 establishes that, after a financial institu-
tion deposits the required contribution to the loan loss reserve, 
the financial institution may request that the Office enroll the loan 
in TSBCI CAP. The proposed rule also lays out the loan-enroll-
ment process. The rule also establishes that the Office must un-
enroll any loans it determines were in enrolled in error. Section 
200.10 also establishes that no loan may be enrolled in TSBCI 
CAP for more than one hundred twenty months. 
Proposed new §200.11 requires the Office to deposit into the 
loan loss reserve account an amount equal to the combined con-
tribution from the borrower and the financial institution. For ex-
ample, if the borrower and financial institution each contribute 
premiums equal to 3.5 percent of the loan principal--a combined 
contribution equal to seven percent of the loan principal--unless 
an exception applies, the Office will deposit an additional amount 
equal to seven percent of the loan principal into the loan loss re-
serve. New §200.11 also specifies the exceptions to the require-
ment that the Office match contributions dollar-for-dollar, such as 
if the TSBCI Fund does not contain money greater than or equal 
to the contribution. 
Proposed new §200.12 details the process a financial institution 
must follow to make a claim for reimbursement on a loan the in-
stitution charged off. The rule also specifies the steps a financial 
institution must take before making a claim. 
Proposed new §200.13 establishes how the Office will review 
claims and reimburse a financial institution when the institution 
makes a valid claim. The rule also details the circumstances in 
which the Office may reject a claim. New §200.13 also specifies 
that, if the loan loss reserve account does not have sufficient 
funds to cover the requested reimbursement, then the Office will 
pay an amount up to the available balance of the loan loss re-
serve account, less earned interest. Proposed new §200.14 re-
quires financial institutions that recover on debts after the insti-
tutions have been reimbursed for a loss to promptly repay the 
loan loss reserve the amount recovered on the debt, up to the 
amount of the reimbursement. 
Proposed new §200.15 details some of the circumstances in 
which the Office may terminate the enrollment of loans in TSBCI 

CAP, when the Office may terminate the participation agreement 
with a financial institution, and how a financial institution may 
withdraw from TSBCI CAP. 
Proposed new §200.16 notifies financial institutions that, if an 
institution has an annual claims rate that exceeds six percent 
and the Office determines the institution's practices do not meet 
TSBCI CAP standards or it is using the program to offset costs 
of a high default rate, the Office may disallow that institution from 
enrolling future loans in the program. The new rule also details 
how claims rates are determined. 
Proposed new §200.17 establishes that the Office may inspect a 
financial institution's files related to enrolled loans. New §200.18 
specifies reporting requirements for program participants. New 
§200.19 notes the Office may recover actual and necessary ad-
ministrative expenses accrued in operating TSBCI CAP from the 
TSBCI Fund. 
Proposed new §200.20 details the circumstances in which a pro-
vision in Subchapter A may be waived. 
Subchapter B. Texas Small Business Credit Initiative Loan Guar-
antee Program 

Proposed new §200.101 specifies the authority and purpose of 
the TSBCI LGP. 
Proposed new §200.102 establishes definitions the Bank intends 
to utilize in administering TSBCI LGP. 
Proposed new §200.103 establishes that a financial institution 
seeking to participate in TSBCI LGP must apply through the TS-
BCI portal, provide any additional information the Office deter-
mines is necessary to properly review the application, and sign a 
required participation agreement. The proposed rule also speci-
fies that the Office has no obligation to allow a financial institution 
to participate. 
Proposed new §200.104 specifies that the Office will develop an 
agreement and underscore that a financial institution must agree 
to the terms of that agreement to participate in the program. 
Proposed new §200.105 establishes the types of loans that qual-
ify to be enrolled in TSBCI LGP and sets minimum and maximum 
loan amount thresholds. Proposed new §200.106 specifies the 
purposes for which loan proceeds may and may not be used. 
Proposed new §200.107 specifies the maximum guarantees 
available under TSBCI LGP and establishes the circumstances 
in which a financial institution may seek the maximum guaran-
tee allowed under TSCBI LGP. Proposed new §200.107 also 
establishes the process a financial institution must undertake to 
enroll a loan in TSBCP LGP. The rule also establishes that the 
Office must unenroll any loans it determines were in enrolled 
in error. Section 200.10 also establishes that no loan may be 
enrolled in TSBCI LGP for more than one hundred eight months. 
Proposed new §200.108 requires the Office to encumber an 
amount up to the guaranteed amount in the TSBCI fund, and 
attribute that encumbrance to the enrolled loan. New §200.108 
also specifies the exceptions to the requirement that the Office 
encumbers up to the guaranteed amount, such as if the TSBCI 
Fund does not contain an available balance greater than or 
equal to the encumbrance amount. 
Proposed new §200.109 details the process a financial institu-
tion must follow to make a claim for reimbursement on a loan 
the institution charged off. The rule also specifies the steps a 
financial institution must take before making a claim. 
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Proposed new §200.110 establishes how the Office will review 
claims and remit funds to a financial institution when the institu-
tion makes a valid claim. The rule also details the circumstances 
in which the Office may reject a claim. New §200.110 also spec-
ifies that, if the TSBCI Fund does not have sufficient funds to 
cover the requested amount, then the Office will pay an amount 
up to the available balance of the TSBCI Fund allocated to the 
LGP. Proposed new §200.111 requires financial institutions that 
recover on debts after the institutions have recovered on a loss 
to promptly repay the Office for the amount recovered on the 
debt, up to the amount of the recovery. 
Proposed new §200.112 details some of the circumstances in 
which the Office may terminate the enrollment of loans in TSBCI 
LGP, when the Office may terminate the participation agreement 
with a financial institution, and how a financial institution may 
withdraw from TSBCI LGP. 
Proposed new §200.113 notifies financial institutions that, if an 
institution has an annual claims rate that exceeds six percent 
and the Office determines the institution's practices to not meet 
TSBCI LGP standards or it is using the program to offset costs of 
a high default rate, the Office may disallow that institution from 
enrolling future loans in the program. The new rule also details 
how claims rates are determined. 
Proposed new §200.114 establishes that the Office may inspect 
a financial institution's files related to enrolled loans. New 
§200.115 specifies reporting requirements for program partici-
pants. New §200.16 notes the Office may recover actual and 
necessary administrative expenses accrued in operating TSBCI 
LGP from the TSBCI Fund. 
Proposed new §200.17 details the circumstances in which a pro-
vision established in Subchapter B may be waived. 
FISCAL NOTE 

Adriana Cruz, Executive Director of Texas Economic Develop-
ment and Tourism, Office of the Governor, has determined that 
the first five-year period the proposed rules are in effect, there 
will be no additional estimated cost, reduction of costs, or loss or 
increase in revenue to the state or local governments due to the 
enforcement or administration of the rules. Additionally, because 
the programs' administrative expenses will be paid through SS-
BCI funds (five percent from the first tranche of funds; three per-
cent from the remaining two tranches), Ms. Cruz has determined 
that enforcing or administering the rules does not have foresee-
able implications relating to the costs or revenues of state or local 
government. 
PUBLIC BENEFIT 

Ms. Cruz has determined for the first five-year period the pro-
posed rules are in effect there will be a benefit to applicants and 
the general public because the proposed rules provide clarity on 
the TSBCI programs and the duties and expectations the Office 
has for itself, financial institutions, and borrowers. The public 
will also benefit from the programs established by these rules, 
as the programs will increase access to capital for small busi-
nesses, thereby encouraging business establishment, growth, 
and maintenance. Ms. Cruz has also determined that for each 
year of the first five years the rules are in effect, the public benefit 
anticipated due to the enforcement of the rules will be to provide 
clarity to applicant financial institutions, borrowers, and the pub-
lic and to ensure the efficient operation of the TSBCI programs. 
PROBABLE ECONOMIC COSTS 

Ms. Cruz has determined for the first five-year period the pro-
posed rules are in effect, there will be no additional economic 
costs to persons required to comply with the proposed rules. 
REGULATORY FLEXIBILITY ANALYSIS FOR SMALL AND MI-
CRO-BUSINESSES AND RURAL COMMUNITIES. 
Ms. Cruz has determined that the proposed rules will have 
no adverse economic effect on small businesses, micro-busi-
nesses, or rural communities. Therefore, the Office is not 
required to prepare a regulatory flexibility analysis pursuant to 
§2006.002 of the Tex. Gov't Code. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

Ms. Cruz has determined that the proposed rules will have a pos-
itive impact on local employment and local economies across the 
State of Texas. The Office anticipates catalyzing up to $12.40 
of private investment in Texas local small businesses for every 
dollar of SSBCI funding. After reaching all required metrics, the 
State of Texas will receive $472,094,133 of SSBCI funding. Con-
sidering the leverage ratio discussed and subtracting administra-
tive costs of around 4% of the SSBCI allocation, the anticipated 
impact of the programs established by these rules will be about 
$5 billion on the Texas economy. Based on data reported to 
Treasury for the first SSBCI run in 2010, the projected levels of 
new employment or retained employment generated by the TS-
BCI programs will be to 16,000 positions per year over its 10-year 
life. 
GOVERNMENT GROWTH IMPACT STATEMENT 

Ms. Cruz has determined that during each year of the first five 
years in which the proposed rules are in effect, the rules: 
1) will create or eliminate government programs; 
2) will require the creation of new employee positions; 
3) will not require an increase or decrease in future legislative 
appropriations to the OOG; 
4) will not require an increase or decrease in fees paid to the 
OOG; 
5) will create new regulations; 
6) will not expand certain existing regulations, limit certain exist-
ing regulations, or repeal existing regulations; 
7) will increase the number of individuals subject to the applica-
bility of the rules; and 

8) will positively affect the Texas economy. The Office anticipates 
catalyzing up to $12.40 of private investment in Texas local small 
businesses for every dollar of SSBCI funding. After reaching all 
required metrics, the State of Texas will receive $472,094,133 
of SSBCI funding. Considering the leverage ratio discussed and 
subtracting administrative costs of around 4% of the SSBCI al-
location, the anticipated impact of the programs established by 
these rules will be about $5 billion on the Texas economy. 
TAKINGS IMPACT ASSESSMENT 

Ms. Cruz has determined that there are no private real property 
interests affected by the proposed rules. Thus, the Office is not 
required to prepare a takings impact assessment pursuant to 
Section 2007.043, Texas Government Code. 
REQUEST FOR PUBLIC COMMENTS 

Comments on the proposed rules may be submitted to Dan 
Poane, Office of the Governor, Economic Development and 
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Tourism Office, P.O. Box 12428, Austin, Texas 78701, or by 
email to tsbci@gov.texas.gov with the subject line "TSBCI 
Rules." The deadline for receipt of comments is 5:00 p.m., 
Central Time, on April 9, 2023, which is at least 30 days from 
the date of publication in the Texas Register. 

SUBCHAPTER A. TEXAS SMALL BUSINESS 
CREDIT INITIATIVE CAPITAL ACCESS 
PROGRAM 
10 TAC §§200.1 - 200.20 

STATUTORY AUTHORITY. 
Section 481.021, Texas Government Code, authorizes the Office 
to adopt and enforce rules necessary to carry out the programs 
established in Chapter 481, Texas Government Code, includ-
ing the TSBCI CAP, which the Office established, and the Bank 
will administer, pursuant to Section 481.403, Texas Government 
Code. 
CROSS REFERENCE TO STATUTE 

Chapter 200, Subchapter A. No other statutes, articles, or codes 
are affected by the proposed rules. 
§200.1. Texas Small Business Credit Initiative Capital Access Pro-
gram Authority and Purpose. 

(a) Authority. Pursuant to the authority granted by the Texas 
Government Code, Chapter 481, Subchapter BB, concerning Access to 
Capital Programs, and Texas Government Code, Chapter 2001, Sub-
chapter B, concerning Rulemaking, the Economic Development and 
Tourism Office in the Office of the Governor prescribes the following 
rules to provide definitions, procedures, and eligibility standards and 
criteria for the Texas Small Business Credit Initiative Capital Access 
Program. 

(b) Purpose. The purpose of this Program is to provide in-
creased access to financing for small and medium-sized businesses 
by providing portfolio insurance through the establishment of loss re-
serves to reduce risk assumed by lending institutions in lending funds 
to Qualified Borrowers. Special consideration is given to Very Small 
Businesses with fewer than 10 employees and businesses owned by So-
cially and Economically Disadvantaged Individuals. 

§200.2. Definitions. 
The following words and terms, when used in this Subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise: 

(1) Agreement--A contract between a Financial Institution 
and the Office that authorizes the Financial Institution to participate in 
the Program and establishes, in accordance with §200.4 of this chapter 
(relating to Agreement), the terms required for the Financial Institu-
tion's participation. 

(2) Borrower--A Qualified Business that has received a 
Qualified Loan from a Participating Financial Institution. 

(3) Enrolled Loan--A Qualified Loan enrolled in the Pro-
gram as described in §200.10 of this chapter (relating to Procedure for 
Enrollment of a Qualified Loan). 

(4) Financial Institution--An insured depository institution, 
insured credit union, or Community Development Financial Institution, 
as each of those terms is defined in 12 U.S.C. § 4702. 

(5) Fund--The Texas Small Business Credit Initiative Cap-
ital Access Fund. 

(6) Loan Loss Reserve Account--An account established 
at a financial institution in which premiums are deposited to serve as 
insurance to reimburse a Participating Financial Institution for Losses 
on Enrolled Loans. 

(7) Loss--Any principal amount due and not paid and not 
more than the enrolled amount of the Qualified Loan plus reasonable 
out-of-pocket expenses. In the event only a portion of a Qualified 
Loan was enrolled, the Office limits reimbursement of out-of-pocket 
expenses to the ratio of the enrolled portion to the total loan amount. 

(8) Office--The Economic Development and Tourism Of-
fice in the Office of the Governor. 

(9) Participating Financial Institution or PFI--A Financial 
Institution authorized to conduct business in the State of Texas that has 
adequate capacity, as determined by the Office in its sole discretion, to 
underwrite and monitor bankable loans and has executed an Agreement 
with the Office to participate in the Program. 

(10) Principal of a Borrower--A person, other than an in-
sured bank, that directly or indirectly, or acting through or in concert 
with one or more persons, owns, controls, or has the power to vote more 
than 10 percent of any class of voting securities of a member bank or 
company. Shares owned or controlled by a member of an individual's 
immediate family are considered to be held by the individual. 

(11) Principal of a Lender--The principal of a lender is: 

(A) If a sole proprietorship, the proprietor; 

(B) If a partnership, each partner; and 

(C) If a corporation, limited liability company, associ-
ation or a development company, each director, each of the five most 
highly compensated executives, officers or employees of the entity, and 
each direct or indirect holder of twenty percent or more of the owner-
ship stock or stock equivalent of the entity. 

(12) Program--The Texas Small Business Credit Initiative 
Capital Access Program. 

(13) Program Website--The dynamic web portal developed 
by the Office and located at https://tsbci.gov.texas.gov. 

(14) Qualified Business--A Small Business authorized to 
conduct business in the State of Texas that meets the eligibility require-
ments of §200.7 of this chapter (relating Qualified Loan Eligibility and 
Approval). 

(15) Qualified Loan--A loan or portion of a loan that is 
made by a PFI to a Qualified Business for a business purpose consistent 
with §200.8 of this chapter (relating to Eligible and Restricted Uses of 
Texas Small Business Credit Initiative Capital Access Program Loan 
Proceeds), and not contrary to state or federal law or policy. 

(16) Small Business--A corporation, partnership, sole pro-
prietorship, or other legal entity that: 

(A) is domiciled in this state or has at least 51 percent 
of its employees located in this state; 

(B) is formed to make a profit; 

(C) is independently owned and operated; and 

(D) employs fewer than 500 employees. 

(17) Socially and Economically Disadvantaged Individu-
als or SEDI--Individuals whose ability to compete in the free enterprise 
system has been impaired due to diminished capital and credit oppor-
tunities as compared to others in the same or similar line of business 
who are not socially disadvantaged. 
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(18) Treasury--The United States Department of Treasury. 

(19) Very Small Business--A Small Business that employs 
fewer than 10 employees. 

§200.3. Program Application Procedure. 

(a) A Financial Institution seeking to participate in the Pro-
gram must submit a completed application to the Office through the 
Program Website. 

(b) Upon request, an applicant Financial Institution must pro-
vide any additional information the Office determines is necessary on 
or before the fifth business day after the applicant Financial Institution 
receives the request for information from the Office. The Office may 
reject an application if an applicant Financial Institution fails to pro-
vide the additional information requested under this Subsection. 

(c) The Office shall determine the Financial Institution's eligi-
bility to participate in the Program based on the application submitted 
under subsection (a) of this section and any other information the Of-
fice determines is necessary and requests pursuant to subsection (b) of 
this section. The Office has no obligation to authorize an applicant Fi-
nancial Institution's participation in the Program. 

(d) A Financial Institution the Office determines is eligible 
to participate in the Program must enter an Agreement with the Of-
fice. Otherwise-eligible Financial Institutions that have not entered an 
Agreement shall not participate in the Program. 

§200.4. Agreement. 

To participate in the Program, a Financial Institution must enter an 
Agreement developed by the Office. 

§200.5. Establishment of a Loan Loss Reserve Account. 

(a) After entering an Agreement with the Office, a PFI making 
Qualified Loans shall establish a Loan Loss Reserve Account to receive 
the premium payments described in §200.9 of this chapter (relating 
to Contributions to Loan Loss Reserve) from the Borrower and the 
PFI, and the Office's matching contribution as described in §200.11 
of this chapter (relating to State Contributions to Loan Loss Reserve 
Accounts). 

(b) The Loan Loss Reserve Account shall be: 

(1) used by the PFI only to cover Losses arising from a 
charge off of an Enrolled Loan or as provided by the Agreement or 
this subchapter; and 

(2) established in a money market fund in a Financial In-
stitution specified by the Office; the interest rate for the money market 
fund must be a competitive rate. 

§200.6. Ownership, Control, Investment of Loan Loss Reserve Ac-
count. 

(a) All money in a Loan Loss Reserve Account established 
under this Program is property of the State of Texas. 

(b) The state is entitled to all interest earned on the contribu-
tions made by the Office, Borrower, and PFI to the Loan Loss Reserve 
Account. 

(c) In accordance with the Agreement, the Office may periodi-
cally withdraw the amount of interest earned from the funds in the Loan 
Loss Reserve Account. 

(d) The Office shall deposit the amount withdrawn under sub-
section (c) of this section into an account designated by the Office. 

(e) The Office may withdraw from a PFI's Loan Loss Reserve 
Account all interest earned in the Loan Loss Reserve Account and all 

contributions made by the Office to the account that relate to an En-
rolled Loan if the Office discovers after enrollment that the Enrolled 
Loan involves a Borrower whose business activities violate or are con-
trary to the requirements of this chapter or the law or policies of this 
state or the United States. 

§200.7. Qualified Loan Eligibility and Approval. 
A PFI may request to enroll a Qualified Loan under the Program if the 
PFI determines the Qualified Loan: 

(1) is for an amount equal to or between $5,000 and 
$5,000,000; 

(2) is provided to a Borrower who is not an executive of-
ficer, director, or Principal of the Lender, or person with comparable 
official capacity with or significant ownership in the PFI, or a member 
of the immediate family of such a person; 

(3) is not for a business enterprise in which a person de-
scribed in paragraph (2) of this section has a shared ownership, invest-
ment, or other significant pecuniary interest; and 

(4) is being provided to a Borrower that is a Small Business 
that: 

(A) is not engaged in speculative activities that develop 
profits from fluctuations in price rather than through the normal course 
of trade unless those activities are incidental to the regular activities of 
the business and are part of a legitimate risk management strategy to 
guard against price fluctuations related to the regular activities of the 
business; 

(B) does not earn more than half of its annual net rev-
enue from lending activities unless the Borrower is a Community De-
velopment Financial Institution that is not a depository institution or a 
bank holding company or a tribal enterprise lender that is not a depos-
itory institution or a bank holding company; 

(C) is not engaged in pyramid sales, where a partici-
pant's primary incentive is based on the sales made by an ever-increas-
ing number of participants; 

(D) is not engaged in activities that are prohibited by 
state law, federal law, or other applicable laws in the jurisdiction where 
the business is located or conducted; 

(E) at the time of loan obligation, is not delinquent in 
any taxes owed the State of Texas, and is in good standing with the 
Comptroller of Public Accounts; and 

(F) does not derive any of its gross annual revenue from 
gambling activities. 

§200.8. Eligible and Restricted Uses of Texas Small Business Credit 
Initiative Capital Access Program Loan Proceeds. 

(a) Borrowers must use loan proceeds for a business purpose. 
Business purposes include, but are not limited to: 

(1) start-up costs; 

(2) working capital; 

(3) franchise fees; and 

(4) acquisition of equipment, inventory, or services used in 
the production, manufacturing, or delivery of a business's goods or ser-
vices, or in the purchase, construction, renovation, or tenant improve-
ments of an eligible place of business that is not for passive real estate 
investment purposes. 

(b) Loan proceeds shall not be used for: 

(1) acquiring or holding passive investments in real estate; 
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(2) the purchase of owner-occupied residential housing; 

(3) the construction, improvement, or purchase of residen-
tial housing that is owned or to be owned by the Borrower; 

(4) the purchase of real property that is intended for resale 
or not used for the business operations of the Borrower; 

(5) refinance of the balance of an existing loan that is not 
an Enrolled Loan, but the portion of the loan that is in excess of the 
balance of an existing loan that is not an Enrolled Loan may be eligible 
for enrollment if it otherwise meets the requirements of §200.7 of this 
chapter (relating to Qualified Loan Eligibility and Approval); 

(6) the purchase of securities; 

(7) lobbying activities; 

(8) the purchase of good will; 

(9) inside bank transactions; 

(10) repayment of delinquent federal or state income taxes 
unless the Borrower has a payment plan in place with the relevant tax-
ing authority; 

(11) repayment of taxes held in trust or escrow; 

(12) reimbursement of funds owed to any owner, including 
any equity injection or injection of capital for the business' continuance; 

(13) purchase of any portion of the ownership interest of 
any owner of the Borrower, such as the acquisition of shares of a com-
pany or the partnership interest of a partner when the proceeds of the 
Enrolled Loan will go to any existing owner or partner of the Borrower; 

(14) refinance of any portion of a loan enrolled in another 
state or federal credit enhancement or credit insurance program; 

(15) a loan in which any Principal of a Borrower has been 
convicted of a sex offense against a minor as such terms are defined 34 
U.S.C. 20911; or 

(16) a loan that is contrary to federal or state law or policy. 

§200.9. Contributions to Loan Loss Reserve. 
(a) When making a Qualified Loan for which a PFI will seek 

enrollment under the Program, the PFI must require the Borrower to 
pay a premium payment that is: 

(1) For SEDI-owned businesses and Very Small Busi-
nesses, at least 1 percent but not more than 3.5 percent of the principal 
amount of the Qualified Loan; or 

(2) For all other Borrowers, at least 1 percent but not more 
than 2.5 percent of the principal amount of the Qualified Loan. 

(b) The PFI must submit a premium payment equal to the pre-
mium payment made by the Borrower under this Section. The PFI may 
charge the Borrower a fee to recover its contribution under this Sub-
section. 

(c) The PFI shall deposit the premiums specified in subsec-
tions (a) and (b) of this section in the Loan Loss Reserve Account cre-
ated under §200.5 of this chapter (relating to Establishment of a Loan 
Loss Reserve Account). 

(d) If a Qualified Loan is enrolled, the premiums specified un-
der Subsection (a) of this Section are nonrefundable. 

(e) Notwithstanding subsection (d) of this section, if a Quali-
fied Loan is not enrolled under this section or unenrolled because the 
Office determines in its sole discretion, the loan is not eligible for the 
Program, the Office shall refund the premiums deposited under subsec-
tion (c) of this section to the requesting PFI as soon as practicable. 

(f) Notwithstanding subsection (a) of this section, PFIs may 
request authorization from the Office to charge the maximum premi-
ums specified under subsection (a)(1) of this section for all Borrowers, 
regardless of whether a Borrower is a SEDI-owned business or a Very 
Small Business. If the Office, in its sole discretion, grants authoriza-
tion, the PFI may charge all Borrowers a premium up to 3.5 percent of 
the principal amount of the Qualified Loan. If approved, the PFI shall 
not pay a premium pursuant to subsection (b) of this section that is less 
than the premium paid by the Borrower. 

§200.10. Procedure for Enrollment of a Qualified Loan. 

(a) A PFI may seek to enroll a Qualified Loan by: 

(1) submitting a Qualified Loan enrollment application 
through the Program Website on or before the fifteenth business day 
after the date loan funds were dispersed to the Borrower; 

(2) making required certifications; and 

(3) providing documentation to the Office establishing that 
the premiums required by §200.9 of this chapter (relating to Contri-
butions to Loan Loss Reserve), have been deposited in the Loan Loss 
Reserve Account specified in §200.5 of this chapter (relating to Estab-
lishment of a Loan Loss Reserve Account). 

(b) The Office shall notify a PFI of any deficiencies in the en-
rollment application submitted under subsection (a)(1) of this section. 
The PFI may amend the form to resolve any deficiencies or withdraw 
the loan from consideration under the Program. If the PFI fails to cure 
the deficiencies in the enrollment form, the Office may reject the enroll-
ment of the loan. The Office has sole discretion in determining whether 
a PFI has failed to cure deficiencies. 

(c) Upon receipt of documentation satisfying the requirements 
in subsection (a) of this section and the resolution of any deficiencies 
noted under subsection (b) of this section, the Office may enroll the 
Qualified Loan if: 

(1) the Office is satisfied the Qualified Loan is eligible to 
be enrolled under this chapter, including under §200.7 of this chapter 
(relating to Qualified Loan Eligibility and Approval) and §200.8 of this 
chapter (relating to Eligible and Restricted Uses of Texas Small Busi-
ness Credit Initiative Capital Access Program Loan Proceeds); 

(2) with the information provided at the time the PFI re-
quests a loan's enrollment, the Office is satisfied the Qualified Loan 
does not violate predatory lending laws or other state or federal laws, 
policies, regulations, or guidance; 

(3) sufficient funds are available from the Fund to meet the 
Office's contribution under §200.11 of this chapter (relating to State 
Contributions to Loan Loss Reserve Accounts); 

(4) enrollment would not result in the Qualified Business 
having two or more active Enrolled Loans in the Program for the same 
purpose at the same time, as determined by the Office in its sole dis-
cretion; 

(5) enrollment would not result in a single loan being en-
rolled in more than one approved program associated with the Texas 
Small Business Credit initiative at the same time; and 

(6) the Office, in its sole discretion, has not otherwise de-
termined the loan may not be enrolled. 

(d) The Office shall, within a reasonable time after receipt of 
the information required by this Section, notify the PFI whether a loan 
is enrolled. 

(e) After notifying the PFI that the Qualified Loan has been 
approved for enrollment, the Office shall transfer from the Fund to the 

48 TexReg 1386 March 10, 2023 Texas Register 



Loan Loss Reserve Account of the PFI a contribution amount detailed 
in §200.11 of this chapter. 

(f) Notwithstanding any provision to the contrary, the Office 
shall unenroll loans it determines, in its sole discretion, were enrolled 
in error because the loan did not meet the requirements of this Chapter, 
the PFI failed to disclose a material fact or factor about the nature or 
purpose of the loan in its request to enroll the loan, if the nature or use 
of the loan changed after enrollment, or other good cause. 

(g) Without regard to the terms of the Qualified Loan, the term 
of enrollment in the Program shall not exceed one hundred twenty 
months from the date of first disbursement of the Qualified Loan. 

§200.11. State Contributions to Loan Loss Reserve Accounts. 
(a) Subject to subsection (b) of this section, for each Enrolled 

Loan, the Office shall deposit an amount equal to the premiums de-
posited by a PFI under §200.9(c) of this chapter (relating to Contribu-
tions to Loan Loss Reserve). 

(b) The Office shall not deposit the amount specified in sub-
section (a) of this section if: 

(1) the Fund does not contain an amount of money greater 
than or equal to the contribution; 

(2) the amount of money in the PFI's Loan Loss Reserve 
is greater than or equal to 100 percent of the aggregate amount of out-
standing principal on all the PFI's Enrolled Loans; 

(3) the contribution per Enrolled Loan would be more than 
the lesser of $350,000 or the premium amount authorized pursuant to 
§200.9 of this chapter; or 

(4) the contribution would result in more than a total of 
$1,500,000 from the Fund to be contributed to the Loan Loss Reserve 
Account for a single Qualified Business during any three-year period. 

§200.12. Procedure for Making a Claim for Reimbursement for 
Charging Off of an Enrolled Loan. 

(a) If a PFI charges off all or part of an Enrolled Loan because 
of a default by the Borrower, the PFI may claim reimbursement for 
all or part of the Loss incurred by requesting reimbursement for the 
charged off loan through the Program Website and providing all in-
formation and documentation required by the Office. The Office may 
notify the PFI of any deficiencies in the PFI's claim for reimbursement. 

(b) The PFI must make the claim: 

(1) only after exercising due care and diligent efforts to liq-
uidate the loan collateral, realize the personal or other financial guar-
antees, or otherwise recover on the loan; 

(2) on or before the 180th day after charging off the loan; 
and 

(3) not before the first anniversary of the PFI's enrollment 
of the loan in the Program. 

(c) Subject to subsection (b)(1) of this section, a PFI may make 
a claim for reimbursement of a Loss prior to the liquidation of collat-
eral, realization on personal or other financial guarantees, or otherwise 
recovering on the loan. 

(d) Notwithstanding subsection (b)(2) of this section, the Of-
fice may authorize the PFI to submit a claim after the 180th day after 
charging off the Enrolled Loan if, in the Office's sole discretion: 

(1) the PFI demonstrates it has consistently and actively 
undertaken activities to recover on the Enrolled Loan; or 

(2) shows other good cause. 

(e) The PFI shall retain documentation in its files substantiat-
ing all claims for a term commensurate with standard banking records 
retention practices but not less than seven years after the date that the 
Enrolled Loan is terminated. 

§200.13. Payment of Claims by the Office. 

(a) Subject to subsection (b) of this section, and in accordance 
with the Agreement, the Office shall reimburse a PFI for Losses 
claimed under the procedure described in §200.12 of this chapter 
(relating to Procedure for Making a Claim for Reimbursement for 
Charging Off of an Enrolled Loan). 

(b) The Office may reject a claim in part or in full if: 

(1) the Office, in its sole discretion, determines: 

(A) the representations and warranties provided by the 
PFI in the Agreement were false; 

(B) the representations and warranties provided by the 
PFI at the time of enrolling the Qualified Loan were misleading or false; 

(C) the PFI did not exercise due care and diligent efforts 
to liquidate the loan collateral, realize the personal or other financial 
guarantees, or otherwise recover on the loan; 

(D) the documentation provided by the PFI does not 
substantiate the claim; 

(E) reimbursing the claim would violate state or federal 
law or policy; or 

(F) other good cause exists; or 

(2) the PFI: 

(A) fails to submit required information or documenta-
tion within the time period specified by the Office in the Office's notice 
of deficiency sent to the PFI; 

(B) does not have sufficient money in its Loan Loss Re-
serve Account to reimburse all or a portion of the claim; or 

(C) seeks reimbursement of more than the Loss, in 
which case the Office shall reimburse no more than the amount of the 
Loss. 

(c) If the Loan Loss Reserve Account does not contain suffi-
cient funds to cover the total amount of a Loss claim, the Office shall 
pay an amount up to the available balance of the Loan Loss Reserve 
Account, less the interest earned on the account. This payment shall 
fully satisfy the claim and the PFI has no further right to receive any 
other amount with respect to such claim. 

(d) The Office shall review Loss claims in the order in which 
it receives them. 

§200.14. Recoveries on Loans Subsequent to Payment of Claim. 

If the PFI recovers on a debt from a Borrower after the Office reim-
burses a Loss pursuant to §200.13 of this chapter (relating to Payment 
of Claims by the Office), the PFI shall promptly repay into the Loan 
Loss Reserve Account the amount the PFI recovered, up to the amount 
of the reimbursement. 

§200.15. Withdrawal from Program; Termination of Participation in 
Program. 

(a) The Office may terminate enrollment of Qualified Loans 
under the Program: 

(1) on the date specified in the Office's notice of termina-
tion to the PFI; or 
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(2) upon 90 days' notice, or an earlier date if the balance in 
the Fund reaches zero or the Office anticipates that the balance in the 
Fund will reach zero. 

(b) If a PFI's Loan Loss Reserve Account has a zero balance, 
the Office, in its sole discretion, may terminate the Agreement associ-
ated with that PFI. 

(c) A PFI may withdraw from the Program after giving written 
notice to the Office. After receipt of this notice, the Office shall with-
draw from the PFI's Loan Loss Reserve Account the portion of any 
remaining balance attributable to the Office's contributions, including 
earned interest. 

§200.16. Excessive Annual Claims Rate by a Participating Financial 
Institution. 

(a) The Office may disallow a PFI whose annual claims rates 
exceed 6 percent from enrolling any additional Qualified Loans if the 
Office determines the PFI's practices do not meet Program standards or 
it is using the Program to offset the costs of a high default rate. 

(b) The claims rate shall be measured by either claim amounts 
made against total capital or the number of claims made on the total 
number of loans in a twelve-month period. 

§200.17. Inspection of Files. 
Upon reasonable notice to the PFI, the Office may inspect a PFI's files 
relating to Enrolled Loans at any time during normal business hours. 

§200.18. Reports to the Office. 
(a) PFIs shall provide reports to the Office in accordance with 

the Agreement. 

(b) The Office may suspend enrollment of future loans of a 
PFI that fails to comply with reporting requirements prescribed by this 
Section. 

§200.19. Administrative Costs of Program. 
The Office may charge actual and necessary administrative expenses 
in operating the Program to the Fund. 

§200.20. Waiver. 
The Chief of Staff or designee may suspend or waive any provision 
not statutorily imposed, in whole or in part, upon the showing of good 
cause or when, at the discretion of the Chief of Staff or designee, the 
particular facts or circumstances render such waiver of the Section ap-
propriate in each instance. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 27, 
2023. 
TRD-202300914 
Adriana Cruz 
Executive Director of Texas Economic Development and Tourism, 
Office of the Governor 
Office of the Governor, Economic Development and Tourism Office 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 463-2000 

♦ ♦ ♦ 

SUBCHAPTER B. TEXAS SMALL BUSINESS 
CREDIT INITIATIVE LOAN GUARANTEE 
PROGRAM 

10 TAC §§200.101 - 200.117 

STATUTORY AUTHORITY. 
Section 481.021, Texas Government Code, authorizes the Office 
to adopt and enforce rules necessary to carry out the programs 
established in Chapter 481, Texas Government Code, includ-
ing the TSBCI LGP, which the Office established, and the Bank 
will administer, pursuant to Section 481.403, Texas Government 
Code. 
CROSS REFERENCE TO STATUTE 

Chapter 200, Subchapter B. No other statutes, articles, or codes 
are affected by the proposed rules. 
§200.101. Texas Small Business Credit Initiative Loan Guarantee 
Program Authority and Purpose. 

(a) Authority. Pursuant to the authority granted by the Texas 
Government Code, Chapter 481, Subchapter BB, concerning Access to 
Capital Programs, and Texas Government Code, Chapter 2001, Sub-
chapter B, concerning Rulemaking, the Economic Development and 
Tourism Office in the Office of the Governor prescribes the following 
rules to provide definitions, procedures, and eligibility standards and 
criteria for the Texas Small Business Credit Initiative Loan Guarantee 
Program. 

(b) Purpose. The purpose of this Program is to provide in-
creased access to financing for small and medium-sized businesses by 
guaranteeing portions of loans enrolled into the Program by Participat-
ing Financial Institutions. Special consideration is given to Very Small 
Businesses with fewer than 10 employees and businesses owned by So-
cially and Economically Disadvantaged Individuals. 

§200.102. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise: 

(1) Agreement--A contract between a Financial Institution 
and the Office that authorizes the Financial Institution to participate 
in the Program and establishes, in accordance with §200.104 of this 
chapter (relating to Agreement), the terms required for the Financial 
Institution's participation. 

(2) Borrower--A Qualified Business that has received a 
Qualified Loan from a Participating Financial Institution. 

(3) Enrolled Loan--A Qualified Loan enrolled in the Pro-
gram as described in §200.107 of this chapter (relating to Loan Guar-
antee Maximums; Procedure for Enrollment of a Qualified Loan). 

(4) Financial Institution--An insured depository institution, 
insured credit union, or Community Development Financial Institution, 
as each of those terms is defined in 12 U.S.C. § 4702. 

(5) Fund--The Texas Small Business Credit Initiative Loan 
Guarantee Fund. 

(6) Guaranteed Amount--The amount of principal of an 
Enrolled Loan that is guaranteed by the Office. 

(7) Loss--Any principal amount due and not paid and not 
in excess of the Guaranteed Amount of the Qualified Loan. 

(8) Office--The Economic Development and Tourism Of-
fice in the Office of the Governor. 

(9) Participating Financial Institution or PFI--A Financial 
Institution authorized to conduct business in the State of Texas that has 
adequate capacity, as determined by the Office in its sole discretion, to 
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underwrite and monitor bankable loans and has executed an Agreement 
with the Office to participate in the Program. 

(10) Principal of a Borrower--A person, other than an in-
sured bank, that directly or indirectly, or acting through or in concert 
with one or more persons, owns, controls, or has the power to vote more 
than 10 percent of any class of voting securities of a member bank or 
company. Shares owned or controlled by a member of an individual's 
immediate family are considered to be held by the individual. 

(11) Principal of a Lender--The principal of a lender is: 

(A) If a sole proprietorship, the proprietor; 

(B) If a partnership, each partner; and 

(C) If a corporation, limited liability company, associ-
ation or a development company, each director, each of the five most 
highly compensated executives, officers or employees of the entity, and 
each direct or indirect holder of twenty percent or more of the owner-
ship stock or stock equivalent of the entity. 

(12) Program--The Texas Small Business Credit Initiative 
Loan Guarantee Program. 

(13) Program Website--The dynamic web portal developed 
by the Office and located at https://tsbci.gov.texas.gov. 

(14) Qualified Business--Any Small Business authorized 
to conduct business in the State of Texas that meets the eligibility re-
quirements of §200.105 of this chapter (relating to Qualified Loan El-
igibility and Approval). 

(15) Qualified Loan--A loan or portion of a loan that is 
made by a PFI to a Qualified Business for a business purpose consis-
tent with §200.106 of this chapter (relating to Eligible and Restricted 
Uses of Texas Small Business Credit Loan Guarantee Program Loan 
Proceeds), and not contrary to state or federal law or policy. 

(16) Small Business--A corporation, partnership, sole pro-
prietorship, or other legal entity that: 

(A) is domiciled in this state or has at least 51 percent 
of its employees located in this state; 

(B) is formed to make a profit; 

(C) is independently owned and operated; and 

(D) employs fewer than 500 employees. 

(17) Socially and Economically Disadvantaged Individu-
als or SEDI--Individuals whose ability to compete in the free enterprise 
system has been impaired due to diminished capital and credit oppor-
tunities as compared to others in the same or similar line of business 
who are not socially disadvantaged. 

(18) Treasury--The United States Department of Treasury. 

(19) Very Small Business--A Small Business that employs 
fewer than 10 employees. 

§200.103. Program Application Procedure. 

(a) A Financial Institution seeking to participate in the Pro-
gram must submit a completed application to the Office through the 
Program Website. 

(b) Upon request, an applicant Financial Institution must pro-
vide any additional information the Office determines is necessary on 
or before the fifth business day after the applicant Financial Institution 
receives the request for information from the Office. The Office may 
reject an application if an applicant Financial Institution fails to pro-
vide the additional information requested under this subsection. 

(c) The Office shall determine the Financial Institution's eligi-
bility to participate in the Program based on the application submitted 
under subsection (a) of this section and any other information the Of-
fice determines is necessary and requests pursuant to subsection (b) of 
this section. The Office has no obligation to authorize an applicant Fi-
nancial Institution's participation in the Program. 

(d) A Financial Institution the Office determines is eligible 
to participate in the Program must enter an Agreement with the Of-
fice. Otherwise-eligible Financial Institutions that have not entered an 
Agreement shall not participate in the Program. 

§200.104. Agreement. 
To participate in the Program, a Financial Institution must enter an 
Agreement developed by the Office. 

§200.105. Qualified Loan Eligibility and Approval. 
A PFI may request to enroll a Qualified Loan under the Program if the 
PFI determines the Qualified Loan: 

(1) is for an amount equal to or between $5,000 and 
$20,000,000; 

(2) is provided to a Borrower who is not an executive of-
ficer, director, or Principal of the Lender, or person with comparable 
official capacity with or significant ownership in the PFI, or a member 
of the immediate family of such a person; 

(3) is not for a business enterprise in which a person de-
scribed in paragraph (2) of this section has a shared ownership, invest-
ment, or other significant pecuniary interest; and 

(4) is being provided to a Borrower that is a Small Business 
that: 

(A) is not engaged in speculative activities that develop 
profits from fluctuations in price rather than through the normal course 
of trade unless those activities are incidental to the regular activities of 
the business and are part of a legitimate risk management strategy to 
guard against price fluctuations related to the regular activities of the 
business; 

(B) does not earn more than half of its annual net rev-
enue from lending activities unless the Borrower is a Community De-
velopment Financial Institution that is not a depository institution or a 
bank holding company or a tribal enterprise lender that is not a depos-
itory institution or a bank holding company; 

(C) is not engaged in pyramid sales, where a partici-
pant's primary incentive is based on the sales made by an ever-increas-
ing number of participants; 

(D) is not engaged in activities that are prohibited by 
state law, federal law, or other applicable laws in the jurisdiction where 
the business is located or conducted; 

(E) at the time of loan obligation, is not delinquent in 
any taxes owed the State of Texas, and is in good standing with the 
Comptroller of Public Accounts; and 

(F) does not derive any of its gross annual revenue from 
gambling activities. 

§200.106. Eligible and Restricted Uses of Texas Small Business 
Credit Loan Guarantee Program Loan Proceeds. 

(a) Borrowers must use loan proceeds for a business purpose. 
Business purposes include, but are not limited to: 

(1) start-up costs; 

(2) working capital; 
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(3) franchise fees; and 

(4) acquisition of equipment, inventory, or services used in 
the production, manufacturing, or delivery of a business's goods or ser-
vices, or in the purchase, construction, renovation, or tenant improve-
ments of an eligible place of business that is not for passive real estate 
investment purposes. 

(b) Loan proceeds shall not be used for: 

(1) acquiring or holding passive investments in real estate; 

(2) the purchase of owner-occupied residential housing; 

(3) the construction, improvement, or purchase of residen-
tial housing that is owned or to be owned by the Borrower; 

(4) the purchase of real property that is intended for resale 
or not used for the business operations of the Borrower; 

(5) refinance of the balance of an existing loan that is not 
an Enrolled Loan, but the portion of the loan that is in excess of the 
balance of an existing loan that is not an Enrolled Loan may be eligible 
for enrollment if it otherwise meets the requirements of §200.105 of 
this chapter (relating to Qualified Loan Eligibility and Approval); 

(6) the purchase of securities; 

(7) lobbying activities; 

(8) the purchase of good will; 

(9) inside bank transactions; 

(10) repayment of delinquent federal or state income taxes 
unless the Borrower has a payment plan in place with the relevant tax-
ing authority; 

(11) repayment of taxes held in trust or escrow; 

(12) reimbursement of funds owed to any owner, including 
any equity injection or injection of capital for the business' continuance; 

(13) purchase of any portion of the ownership interest of 
any owner of the Borrower, such as the acquisition of shares of a com-
pany or the partnership interest of a partner when the proceeds of the 
Enrolled Loan will go to any existing owner or partner of the Borrower; 

(14) refinance of any portion of a loan enrolled in another 
state or federal credit enhancement or credit insurance program; 

(15) a loan in which any Principal of a Borrower has been 
convicted of a sex offense against a minor as such terms are defined 34 
U.S.C. 20911; or 

(16) a loan that is contrary to federal or state law or policy. 

§200.107. Loan Guarantee Maximums; Procedure for Enrollment of 
a Qualified Loan. 

(a) The Office may provide the following Guaranteed 
Amounts: 

(1) for SEDI-owned businesses and Very Small Busi-
nesses, up to 80 percent of Losses on an Enrolled Loan; or 

(2) for all other Borrowers, up to 50 percent of Losses on 
an Enrolled Loan. 

(b) A PFI may seek to enroll a Qualified Loan by: 

(1) submitting a Qualified Loan enrollment application 
through the Program Website on or before the fifteenth business day 
after the date loan documents were executed; 

(2) making required certifications; and 

(3) specifying the Guaranteed Amount of coverage it seeks 
for the loan based upon the loan agreement with the Borrower. Sub-
ject to subsection (g) of this section, the Guaranteed Amount shall not 
exceed the amounts specified in subsection (a) of this section. 

(c) The Office shall notify a PFI of any deficiencies in the en-
rollment application submitted under subsection (b)(1) of this section. 
The PFI may amend the form to resolve any deficiencies or withdraw 
the loan from consideration under the Program. If the PFI fails to cure 
the deficiencies in the enrollment form, the Office may reject the enroll-
ment of the loan. The Office has sole discretion in determining whether 
a PFI has failed to cure deficiencies. 

(d) Upon receipt of documentation satisfying the requirements 
in subsection (b) of this section and the resolution of any deficiencies 
noted under subsection (c) of this section, the Office may enroll the 
Qualified Loan if: 

(1) the Office is satisfied the Qualified Loan is eligible to 
be enrolled under this chapter, including under §200.105 of this chapter 
(relating to Qualified Loan Eligibility and Approval) and §200.106 of 
this chapter (relating to Eligible and Restricted Uses of Texas Small 
Business Credit Loan Guarantee Program Loan Proceeds); 

(2) with the information provided at the time the PFI re-
quests a loan's enrollment, the Office is satisfied the Qualified Loan 
does not violate predatory lending laws or other state or federal laws, 
policies, regulations, or guidance; 

(3) sufficient funds are available in the Fund to meet the 
Office's encumbrance obligations under §200.108 of this chapter (re-
lating to Encumbrance of Funds); 

(4) enrollment would not result in the Qualified Business 
having two or more active Enrolled Loans in the Program for the same 
purpose at the same time, as determined by the Office in its sole dis-
cretion; 

(5) enrollment would not result in a single loan being en-
rolled in more than one approved program associated with the Texas 
Small Business Credit initiative at the same time; and 

(6) the Office, in its sole discretion, has not otherwise de-
termined the loan may not be enrolled. 

(e) The Office shall, within a reasonable time after receipt of 
the information required by this section, notify the PFI whether a loan 
is enrolled. 

(f) After notifying the PFI that the Qualified Loan has been 
approved for enrollment, the Office shall encumber an amount in the 
Fund in accordance with §200.108 of this chapter. 

(g) Notwithstanding subsection (a) of this section, upon re-
quest from a PFI, the Office, in its sole discretion, may authorize the 
PFI to obtain a maximum Guaranteed Amount specified in subsection 
(a)(1) of this section for all Borrowers, regardless of whether the Bor-
rower is a SEDI owned business or a Very Small Business. 

(h) Notwithstanding any provision to the contrary, the Office 
shall unenroll loans it determines, in its sole discretion, were enrolled 
in error because the loan did not meet the requirements of this chapter, 
the PFI failed to disclose a material fact or factor about the nature or 
purpose of the loan in its request to enroll the loan, if the nature or use 
of the loan changed after enrollment, or other good cause. 

(i) Without regard to the terms of the Qualified Loan, the 
term of enrollment in the Program shall not exceed one hundred eight 
months from the date of first disbursement of the Qualified Loan. 

§200.108. Encumbrance of Funds. 
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(a) Subject to subsection (b) of this section, for each Enrolled 
Loan, the Office shall encumber an amount in the Fund up to the Guar-
anteed Amount specified in §200.107 of this chapter (relating to Loan 
Guarantee Maximums; Procedure for Enrollment of a Qualified Loan) 
for the Enrolled Loan and attribute that encumbrance to the Enrolled 
Loan. 

(b) The Office shall not encumber the full amount specified in 
subsection (a) of this section if: 

(1) the Fund does not contain an amount of money greater 
than or equal to the amount to be encumbered, in which case the Office 
may encumber up to the balance of the Fund; or 

(2) the amount to be encumbered is more than $4,000,000, 
in which case the Office may encumber up to $4,000,000. 

(c) Notwithstanding any provision to the contrary, the Office 
may unencumber any encumbered amounts related to loans the Office, 
in its sole discretion, has determined are ineligible for reimbursement 
or for other good cause. If the encumbered amounts have been reported 
to Treasury, the Office shall promptly inform Treasury of the unencum-
brance. The Office may use any unencumbered funds to guarantee any 
other Qualified Loan. 

§200.109. Procedure for Making a Claim for Reimbursement for 
Charging Off of an Enrolled Loan. 

(a) If a PFI charges off all or part of an Enrolled Loan because 
of a default by the Borrower, the PFI may claim reimbursement for 
all or part of the Loss incurred by requesting reimbursement for the 
charged off loan through the Program Website and providing all in-
formation and documentation required by the Office. The Office may 
notify the PFI of any deficiencies in the PFI's claim for reimbursement. 

(b) The PFI must make the claim: 

(1) only after exercising due care and diligent efforts to liq-
uidate the loan collateral, realize the personal or other financial guar-
antees, or otherwise recover on the loan; 

(2) on or before the 180th day after charging off the loan; 
and 

(3) not before the first anniversary of the PFI's enrollment 
of the loan in the Program. 

(c) Subject to subsection (b)(1) of this section, a PFI may make 
a claim for reimbursement of a Loss prior to the liquidation of collat-
eral, realization on personal or other financial guarantees, or otherwise 
recovering on the loan. 

(d) Notwithstanding subsection (b)(2) of this section, the Of-
fice may authorize the PFI to submit a claim after the 180th day after 
charging off the Enrolled Loan if, in the Office's sole discretion: 

(1) the PFI demonstrates it has consistently and actively 
undertaken activities to recover on the Enrolled Loan; or 

(2) shows other good cause. 

(e) The PFI shall retain documentation in its files substantiat-
ing all claims for a term commensurate with standard banking records 
retention practices but not less than seven years after the date that the 
Enrolled Loan is terminated. 

§200.110. Payment of Claims by the Office. 

(a) Subject to subsection (b) of this section, and in accordance 
with the Agreement, the Office shall reimburse a PFI for Losses 
claimed under the procedure described in §200.109 of this chapter 
(relating to Procedure for Making a Claim for Reimbursement for 
Charging Off of an Enrolled Loan). 

(b) The Office may reject a claim in part or in full if: 

(1) the Office, in its sole discretion, determines: 

(A) the representations and warranties provided by the 
PFI in the Agreement were misleading or false; 

(B) the representations and warranties provided by the 
PFI at the time of enrolling the Qualified Loan were misleading or false; 

(C) the PFI did not exercise due care and diligent efforts 
to liquidate the loan collateral, realize the personal or other financial 
guarantees, or otherwise recover on the loan; 

(D) the documentation provided by the PFI does not 
substantiate the claim; 

(E) reimbursing the claim would violate state or federal 
law or policy; or 

(F) other good cause exists; or 

(2) the PFI: 

(A) fails to submit required information or documenta-
tion within the time period specified by the Office in the Office's notice 
of deficiency sent to the PFI; 

(B) seeks reimbursement of more than the Guaranteed 
Amount, in which case the Office shall reimburse no more than the 
Guaranteed Amount. 

(c) If the Fund does not contain amounts sufficient to cover 
the total amount of a Loss claim, the Office shall pay an amount up to 
the available balance of the Fund. This payment shall fully satisfy the 
claim and the PFI has no further right to receive any other amount with 
respect to such claim. 

(d) The Office shall review Loss claims in the order in which 
it receives them. 

§200.111. Recoveries on Loans Subsequent to Payment of Claim. 
If the PFI recovers on a debt from a Borrower after the Office remits 
a Guaranteed Amount pursuant to §200.110 of this chapter (relating 
to Payment of Claims by the Office), the PFI shall promptly repay the 
Office the money remitted to the PFI for the Loss, up to the amount of 
the remittance. 

§200.112. Withdrawal from Program; Termination of Participation 
in Program. 

(a) The Office may terminate enrollment of Qualified Loans 
under the Program: 

(1) on the date specified in the Office's notice of termina-
tion to the PFI; or 

(2) upon 90 days' notice, or an earlier date if the balance in 
the Fund reaches zero or the Office anticipates that the balance in the 
Fund will reach zero. 

(b) A PFI may withdraw from the Program after giving writ-
ten notice to the Office. After receipt of this notice, the Office shall 
unencumber any Guaranteed Amounts in the Fund related to loans en-
rolled by that Financial Institution. If the encumbered amounts have 
been reported to Treasury, the Office shall promptly inform Treasury 
of the unencumbrance. 

§200.113. Excessive Annual Claims Rate by a Participating Finan-
cial Institution. 

(a) The Office may disallow a PFI whose annual claims rates 
exceed 6 percent from enrolling any additional Qualified Loans if the 
Office determines the PFI's practices do not meet Program standards or 
it is using the Program to offset the costs of a high default rate. 
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(b) The claims rate shall be measured by either claim amounts 
made against total capital or the number of claims made on the total 
number of loans in a twelve-month period. 

§200.114. Inspection of Files. 
Upon reasonable notice to the PFI, the Office may inspect a PFI's files 
relating to Enrolled Loans at any time during normal business hours. 

§200.115. Reports to the Office. 
(a) PFIs shall provide reports to the Office in accordance with 

the Agreement. 

(b) The Office may suspend enrollment of future loans of a 
PFI that fails to comply with reporting requirements prescribed by this 
section. 

§200.116. Administrative Costs of Program. 
The Office may charge actual and necessary administrative expenses 
in operating the Program to the Fund. 

§200.117. Waiver. 
The Chief of Staff or designee may suspend or waive any provision 
not statutorily imposed, in whole or in part, upon the showing of good 
cause or when, at the discretion of the Chief of Staff or designee, the 
particular facts or circumstances render such waiver of the section ap-
propriate in each instance. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 27, 
2023. 
TRD-202300915 
Adriana Cruz 
Executive Director of Texas Economic Development and Tourism, 
Office of Governor 
Office of the Governor, Economic Development and Tourism Office 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 463-2000 

♦ ♦ ♦ 
TITLE 13. CULTURAL RESOURCES 

PART 2. TEXAS HISTORICAL 
COMMISSION 

CHAPTER 13. TEXAS HISTORIC 
PRESERVATION TAX CREDIT PROGRAM 
13 TAC §§13.1 - 13.3, 13.6, 13.7 

The Texas Historical Commission (Commission) proposes 
amendments to the Texas Administrative Code, Title 13, Part 2, 
Chapter 13, §§13.1 - 13.3, 13.6, and 13.7 related to the Texas 
Historic Preservation Tax Credit Program. 
Section 13.1(17) is added to the rules to clarify certain other rules 
and requirements of the program, and to bring the Texas Historic 
Preservation Tax Credit into better alignment with regulations of 
the Federal Rehabilitation Credit, which the Commission also ad-
ministers in Texas, in conjunction with the National Park Service. 
Sections 13.1(19) [previously 13.1(18)] and 13.1(27) [previously 
13.1(26)] have been amended to better align with other program 
rules and requirements. 

Section 13.2(a)(2)(C) and §13.2(b) have been edited to better 
reflect the types of projects and costs that are allowed based on 
the program statute in Texas Tax Code (TTC) Chapter 171, Sub-
chapter S. Section 13.2(d) has been heavily altered to delete in-
formation that no longer applies to the program due to changes, 
through legislation, in TTC Chapter 171, Subchapter S. Rules 
regarding application from retroactive projects and applications 
from state colleges and universities have been deleted as those 
projects are no longer qualified to apply for the credit. 
Section 13.3(g) is edited to simplify the application process, by 
not requiring applicants to submit additional paperwork once a 
property has received historic designation. Commission staff 
will handle that documentation internally. Edits to §13.4(h) and 
§13.3(i) are intended to clarify the rules and bring them into better 
alignment with the rules of the Federal Rehabilitation Tax Credit. 
Section 13.6(d)(5) has been converted to §13.6(f) to allow for 
clearer reading and has been expanded to better align with the 
rules of the Federal Rehabilitation Tax Credit and to match cur-
rent edits in §13.3. 
Section 13.7 is amended to remove rule §13.7(c). This rule did 
not relate directly to the substance of §13.7 and has been recre-
ated elsewhere in the currently proposed edits. 
Edits to §§13.1 - 13.3, 13.6, and 13.7 also address editorial re-
quirements of the Texas Register, internal consistency in refer-
ring to the application parts, and typographical errors. 
FISCAL NOTE. Mark Wolfe, Executive Director, has determined 
that for the first five-year period the amended rules are in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering these rules. 
PUBLIC BENEFIT. Mr. Wolfe has also determined that for the 
first five-year period the amended rule is in effect, the public ben-
efit will be the preservation of and education about state historic 
resources. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Wolfe has also 
determined that there will be no impact on rural communities, 
small businesses, or micro-businesses as a result of implement-
ing these rules. Accordingly, no regulatory flexibility analysis, as 
specified in Texas Government Code § 2006.002, is required. 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT. There are no anticipated economic costs to per-
sons who are required to comply with the amendments to these 
rules, as proposed. There is no effect on local economy for the 
first five years that the proposed new section is in effect; there-
fore, no local employment impact statement is required under 
Texas Government Code § 2001.022 and 2001.024(a)(6). 
GOVERNMENT GROWTH IMPACT STATEMENT. Because the 
proposed amendments only concern clarifications to an existing 
program, during the first five years that the amendments would 
be in effect, the proposed amendments: will not create or elimi-
nate a government program; will not result in the addition or re-
duction of employees; will not require an increase or decrease 
in future legislative appropriations; will not lead to an increase or 
decrease in fees paid to a state agency; will not create a new reg-
ulation; will not repeal an existing regulation; and will not result in 
an increase or decrease in the number of individuals subject to 
the rule. During the first five years that the amendments would 
be in effect, the proposed amendments will not positively or ad-
versely affect the Texas economy. 
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TAKINGS IMPACT ASSESSMENT. The Commission has deter-
mined that no private real property interests are affected by this 
proposal and the proposal does not restrict or limit an owner's 
right to his or her property that would otherwise exist in the ab-
sence of government action and, therefore, does not constitute 
a taking under Texas Government Code, § 2007.043. 
PUBLIC COMMENT. Comments on the proposal may be sub-
mitted to Mark Wolfe, Executive Director, Texas Historical Com-
mission, P.O. Box 12276, Austin, Texas 78711. Comments will 
be accepted for 30 days after publication in the Texas Register. 

STATUTORY AUTHORITY. These amendments are proposed 
under the authority of Texas Government Code § 442.005(q), 
which provides the Commission with the authority to promulgate 
rules to reasonably affect the purposes of the Commission, and 
Texas Tax Code § 171.009, which authorizes the Commission to 
adopt rules necessary to implement the Tax Credit for Certified 
Rehabilitation of Certified Historic Structures. 
CROSS REFERENCE TO OTHER LAW. No other statutes, arti-
cles, or codes are affected by these amendments. 
§13.1. Definitions 
The following words and terms when used in these rules shall have the 
following meanings unless the context clearly indicates otherwise: 

(1) Applicant--The entity that has submitted an application 
for a building or structure it owns or for which it has a contract to 
purchase. 

(2) Application--A fully completed Texas Historic Preser-
vation Tax Credit Application form submitted to the Commission, 
which includes three parts: 

(A) Part A - Evaluation of Significance, to be used by 
the Commission to make a determination whether the building is a cer-
tified historic structure; 

(B) Part B - Description of Rehabilitation, to be used by 
the Commission to review proposed projects for compliance with the 
Standards for Rehabilitation; and 

(C) Part C - Request for Certification of Completed 
Work, to be used by the Commission to review completed projects for 
compliance with the work approved under Part B. 

(3) Application fee--The fee charged by the Commission 
and paid by the applicant for the review of Part B and Part C of the 
application as follows: 
Figure: 13 TAC §13.1(3) (No change.) 

(4) Audited cost report--Such documentation as defined by 
the Comptroller in 34 TAC Chapter 3, Tax Administration. 

(5) Building--Any edifice enclosing a space within its 
walls, and usually covered by a roof, the purpose of which is prin-
cipally to shelter any form of human activity, such as shelter or 
housing, or to provide working, office, parking, display, or sales space. 
The term includes among other examples, banks, office buildings, 
factories, warehouses, barns, railway or bus stations, and stores and 
may also be used to refer to a historically and functionally related 
unit, such as a courthouse and jail or a house and barn. Functional 
constructions made usually for purposes other than creating human 
shelter or activity such as bridges, windmills, and towers are not 
considered buildings under this definition and are not eligible to be 
certified historic structures. 

(6) Certificate of Eligibility--A document issued by the 
Commission to the owner, following review and approval of a Part C 

application, that confirms the property to which the eligible costs and 
expenses relate is a certified historic structure and the rehabilitation 
[rehabilitations] qualifies as a certified rehabilitation; and specifies the 
date the certified historic structure was first placed in service after the 
rehabilitation. 

(7) Certified historic structure--A building or buildings lo-
cated on a property in Texas that is certified by the Commission as: 

(A) listed individually in the National Register of His-
toric Places; 

(B) designated as a Recorded Texas Historic Landmark 
under §442.006, Texas Government Code, or as a State Antiquities 
Landmark under Chapter 191, Texas Natural Resources Code; §21.6 
and §26.3(66) and (67)[§26.3(63) - (64)] of this title (relating to 
Recorded Texas Historic Landmark Designation and Definitions, 
respectively); or 

(C) certified by the Commission as contributing to the 
historic significance of: 

(i) a historic district listed in the National Register 
of Historic Places; or 

(ii) a certified local district as per 36 CFR §67.9. 

(8) Certified local district--A local historic district certified 
by the United States Department of the Interior in accordance with 36 
CFR [C.F.R] §67.9. 

(9) Certified rehabilitation--The rehabilitation of a certified 
historic structure that the Commission has certified as meeting the Stan-
dards for Rehabilitation. If the project is submitted for the federal reha-
bilitation tax credit, it must be reviewed by the National Park Service 
prior to a determination that it meets the requirements for a certified 
rehabilitation under this rule. In the absence of a determination for the 
federal rehabilitation tax credit, the Commission shall have the sole re-
sponsibility for certifying the project. 

(10) Commission--The Texas Historical Commission. 

(11) Comptroller--The Texas Comptroller of Public Ac-
counts. 

(12) Contributing--A building in a historic district consid-
ered to be historically, culturally, or architecturally significant accord-
ing to the criteria established by state or federal government, includ-
ing those formally promulgated by the National Park Service and the 
United States [Sates] Department of the Interior at 36 CFR [C.F.R.] 
Part 60 and applicable National [national] Register bulletins. 

(13) Credit--The tax credit for the certified rehabilitation 
of certified historic structures available pursuant to Chapter 171, Sub-
chapter S of the Texas Tax Code. 

(14) District--A geographically definable area, urban, or 
rural, possessing a significant concentration, linkage, or continuity of 
sites, building, structures, or objects united by past events geographi-
cally but linked by association or history. 

(15) Eligible costs and expenses--The qualified rehabilita-
tion expenditures as defined by §47(c)(2), Internal Revenue Code, in-
cluding rehabilitation expenses as set out in 26 CFR [C.F.R.] §1.48-
12(c), incurred during the project, except as otherwise specified in 
Chapter 171, Subchapter S of the Texas Tax Code. 

(16) Federal rehabilitation tax credit--A federal tax credit 
for 20% [20 %] of qualified rehabilitation expenditures with respect to 
a certified historic structure, as defined in §47, Internal Revenue Code; 
26 CFR [C.F.R.] §1.48-12; and 36 CFR [C.F.R.] Part 67. 

PROPOSED RULES March 10, 2023 48 TexReg 1393 



(17) Functionally related buildings--A collection of build-
ings that were constructed or used to serve and support an overall single 
purpose during their period of significance. Examples include but are 
not limited to: a residence and carriage house; a multi-building apart-
ment complex; a multi-building industrial or commercial complex; or 
buildings constructed as a campus. Buildings within a typical neigh-
borhood or downtown commercial historic district, among other prop-
erty types, do not count as functionally related buildings with other 
buildings in the district, unless there is a certain historical attachment 
other than community development. Functionally related buildings 
owned by one entity are viewed as a single property while those owned 
by separate entities are viewed as separate properties. 

(18) [(17)] National Park Service--The agency of the U.S. 
Department of the Interior that is responsible for certifying projects to 
receive the federal rehabilitation tax credit. 

(19) [(18)] Owner--A person, partnership, company, cor-
poration, whether for profit or not, governmental body, an institution 
of higher education or university system or any other entity holding a 
legal or equitable interest in a Property or Structure, which can include 
a full or partial ownership interest. Not all of these owner entities can 
qualify as an applicant for the credit, based on the requirements listed in 
Chapter 171, Subchapter S of the Texas Tax Code. A long-term lessee 
of a property may be considered an owner if their current lease term is 
at a minimum 27.5 years for residential rental property or 39 years for 
nonresidential real property, as referenced by §47(c)(2), Internal Rev-
enue Code. 

(20) [(19)] Phased development--A rehabilitation project 
which may reasonably be expected to be completed in two or more 
distinct states of development, as defined by United States Treasury 
Regulation 26 CFR [C.F.R.] §1.48-12(b)(2)(v). Each phase of a phased 
development can independently support an Application for a credit as 
though it was a stand-alone rehabilitation, as long as each phase meets 
the definition of a Project. If any completed phase of the rehabilita-
tion project does not meet the requirements of a certified rehabilitation, 
future applications by the same owner for the same certified historic 
structure will not be considered. 

(21) [(20)] Placed in Service--A status obtained upon com-
pletion of the rehabilitation project as described in [the] Part B of the 
application, and any subsequent amendments, and documented in [the] 
Part C of the application. Evidence of the date a property is placed in 
service includes a certificate of occupancy issued by the local building 
official and/or an architect's certificate of substantial completion. Other 
documents will suffice when certificates of occupancy and/or substan-
tial completion are not available for a specific project, including final 
contractor invoices or other verifiable statements of completion. Al-
ternate documents should be approved by the Commission before sub-
mission. Placed in Service documentation must indicate the date that 
work was completed. 

(22) [(21)] Project--A specified scope of work, as de-
scribed in a rehabilitation plan submitted with [a] Part B of the 
application and subsequent amendments, comprised of work items that 
will be fully completed and Placed in Service. Examples of a project 
may include, but are not limited to, a whole building rehabilitation, 
rehabilitation of individual floors or spaces within a building, repair 
of building features, or replacement of building systems (such as 
mechanical, electrical, and plumbing systems). Partial or incomplete 
scopes of work, such as project planning and design, demolition, or 
partial completion of spaces, features, or building systems are not 
included in this definition as projects. Per §13.6(f) [§13.6(d)(5)] of 
this title (relating to Application Review Process), the Commission's 
review encompasses the entire building and site even if other work 
items are not included in a submitted project. 

(23) [(22)] Property--A parcel of real property containing 
one or more buildings or structures that is the subject of an application 
for a credit. 

(24) [(23)] Rehabilitation--The process of returning a 
building or buildings to a state of utility, through repair or alteration, 
which makes possible an efficient use while retaining those portions 
and features of the building and its site and environment which are 
significant. 

(25) [(24)] Rehabilitation plan--Descriptions, drawings, 
construction plans, and specifications for the proposed rehabilitation 
of a certified historic structure in sufficient detail to enable the Com-
mission to evaluate compliance with the Standards for Rehabilitation. 

(26) [(25)] Standards for Rehabilitation--The United States 
Secretary of the Interior's Standards for Rehabilitation as defined by the 
National Park Service in 36 CFR §67.7. 

(27) [(26)] Structure--A building; see also certified historic 
structure. "Structure" may be used in place of the word "building," 
but all tax credit projects must involve rehabilitation of a building as 
defined in §13.1(5) above. 

(28) [(27)] Tax Credit--A credit earned against either the 
state franchise tax or the insurance premium tax per Chapter 171 [§171] 
of the Texas Tax Code and any limitations provided therein. 

§13.2. Qualification Requirements 

(a) Qualification for credit. 

(1) An Owner is eligible for a credit for eligible costs and 
expenses incurred in the certified rehabilitation of a certified historic 
structure if: 

(A) the rehabilitated certified historic structure is placed 
in service on or after September 1, 2013; 

(B) the Owner has an ownership interest in the certified 
historic structure in the year during which the structure is placed in 
service after the rehabilitation; and 

(C) the total amount of the eligible costs and expenses 
incurred exceeds $5,000. 

(2) A property for which eligible costs and expenses are 
submitted for the credit must meet Internal Revenue Code §47(c)(2) 
which includes: 

(A) non-residential real property; [or] 

(B) residential rental property; or[.] 

(C) other property types exempted from parts of Inter-
nal Revenue Code §47(c)(2) as described in Chapter 171, Subchapter 
S of the Texas Tax Code. 

(b) Eligible costs and expenses. Eligible costs and expenses 
means those costs and expenses allowed pursuant to Internal Revenue 
Code §47(c)(2) or as exempted by Chapter 171, Subchapter S of the 
Texas Tax Code. Such eligible costs and expenses, include, but are not 
limited to: 

(1) expenditures associated with structural components as 
defined by United States Treasury Regulation §1.48-1(e)(2) including 
walls, partitions, floors, ceilings, windows and doors, stairs, elevators, 
escalators, sprinkler [sprinkling] systems, fire escapes, components of 
central air conditioning, heating, plumbing, and electrical systems, and 
other components related to the operation or maintenance of the build-
ing; 

(2) architectural services; 
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(3) engineering services; 

(4) construction management and labor, materials, and rea-
sonable overhead; 

(5) subcontracted services; 

(6) development fees; 

(7) construction period interest and taxes; and 

(8) other items referenced in Internal Revenue Code 
§47(c)(2). 

(c) Ineligible costs and expenses. Eligible costs and expenses 
as defined in Internal Revenue Code §47(c)(2) do not include the fol-
lowing: 

(1) the cost of acquiring any interest in the property; 

(2) the personal labor by the applicant; 

(3) any cost associated with the enlargement of an existing 
building; 

(4) site work expenditures, including any landscaping, 
sidewalks, paving, decks, outdoor lighting remote from the building, 
fencing, retaining walls or similar expenditures; or 

(5) any cost associated with the rehabilitation of an out-
building or ancillary structure unless it is certified by the Commission 
to contribute to the historical significance of the property. 

(d) Eligibility date for costs and expenses. 

(1) Part A of the Texas Historic Preservation Tax Credit 
Certification Application must be submitted prior to the building being 
placed in service per §13.1(21) of this title (relating to Definitions). 
Projects that have been placed in service prior to submission of Part A 
of the application do not qualify for the program. 

[(1) Applications for rehabilitated historic structures 
placed in service prior to the program's effective date, January 1, 2015, 
must be submitted for review by January 1, 2018.] 

[(2) If the rehabilitated certified historic structure is placed 
in service on or after January 1, 2015, Part A of the Texas Historic 
Preservation Tax Credit Certification Application must be submitted 
prior to the building being placed in service. Projects completed on 
or after January 1, 2015, but before January 1, 2016, are exempt from 
this requirement only if their costs and expenses were incurred by an 
entity exempt from the tax imposed by Section 171.063 of the Tax Code 
within a 60-month period prior to the building's placed in service date.] 

[(3) If the rehabilitated certified historic structure was com-
pleted and placed in service after January 1, 2015; and the rehabilitated 
certified structure has a Part 1 Application filed under the Federal His-
toric Preservation Tax Credit program; then the applicant may use the 
submission date of their Part 1 Application to satisfy the above placed 
in service requirement in paragraph (2) of this subsection.] 

(2) [(4)] While the credit may be claimed for eligible costs 
and expenses incurred prior to the filing of an application, potential ap-
plicants are urged to file Parts A and B of the application at the earliest 
possible date. This will allow the Commission to review the applica-
tion and provide guidance to the applicant that will increase the chances 
that the application will ultimately be approved and the credit received. 

[(5) For an institution of higher education or university 
system as defined by Section 61.003, Education Code, the authorized 
investment of public funds governed by Chapter 2256, Government 
Code, relates only to those eligible costs and expenses incurred on or 

after June 14, 2017 until January 1, 2022 in accordance with Section 
171.901(4) of the Tax Code.] 

(e) Phased development. Part B applications for rehabilita-
tion of the same certified historic structure may be submitted by the 
same owner only if they describe clearly defined phases of work that 
align with a cost report that separates the eligible costs and expenses 
by phase. Separate Part B and C applications shall be submitted for re-
view by the Commission prior to issuance of a certificate of eligibility 
for each phase. 

(f) Amount of credit. The total amount of credit available is 
twenty-five percent (25%) of the aggregate eligible costs and expenses 
incurred in the certified rehabilitation of the certified historic structure. 

§13.3. Evaluation of Significance 

(a) Application Part A - Evaluation of Significance. Part A of 
the application requires information to allow the Commission to evalu-
ate whether a building is a certified historic structure and shall be com-
pleted for all buildings to be included in the project. Part A of the 
application is evaluated against criteria for significance and integrity 
issued by the National Park Service. 

(b) Application Requirements. Information to be submitted in 
[the] Part A of the application includes: 

(1) Name, mailing address, telephone number, and email 
address of the property owner(s) and Applicant if different from the 
Owner; 

(2) Name and address of the property; 

(3) Name of the historic district, if applicable; 

(4) Current photographs of the building and its site, show-
ing exterior and interior features and spaces adequate to document the 
property's significance. Photographs must be formatted as directed by 
the Commission in published program guidance materials on the Com-
mission's online Texas Historic Preservation Tax Credit Application 
Guide available by accessing thc.texas.gov; 

(5) Date of construction of the property; 

(6) Brief description of the appearance of the property, in-
cluding alterations, characteristic features, and estimated date or dates 
of construction and alterations; 

(7) Brief statement of significance summarizing why a 
property is: 

(A) eligible for individual listing in the National Regis-
ter of Historic Places; 

(B) contributes to a historic district listed in the Na-
tional Register of Historic Places or a certified local district; or 

(C) contributes to a potential historic district, accompa-
nied by: 

(i) a map showing the boundary of the potential his-
toric district and the location of the property within the district; 

(ii) photographs of other properties in the district; 
and 

(iii) justification for the district's eligibility for list-
ing in the National Register of Historic Places; 

(8) A map showing the location of the historic property; 

(9) Signature of the Owner, and Applicant if different from 
the Owner, requesting the determination; and 
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(10) Other information required on the application by the 
Commission. 

(c) Consultation with Commission. Any person may infor-
mally consult with the Commission to determine whether a property 
is: 

(1) listed individually in the National Register of Historic 
Places; 

(2) designated as a Recorded Texas Historic Landmark or 
State Antiquities Landmark; or 

(3) certified by the Commission as contributing to the his-
toric significance of a historic district listed in the National Register of 
Historic Places or a certified local district. 

(d) Automatic qualification as certified historic structure. If 
a property is individually listed in the National Register of Historic 
Places or designated as a Recorded Texas Historic Landmark or State 
Antiquities Landmark, then it is a certified historic structure and should 
be indicated as such on Part A of the application. 

(e) Preliminary determination of significance. An Applicant 
for a property not listed in the National Register of Historic Places, 
neither individually nor as a contributing element to a historic district; 
not designated a Recorded Texas Historic Landmark nor State Antiq-
uities Landmark; and not listed in a certified local district may obtain 
a preliminary determination from the Commission as to whether the 
property is individually eligible to become a certified historic structure 
or is eligible as a contributing structure in a potential historic district 
by submitting Part A of the application. Determination will be based 
on criteria for listing in the National Register of Historic Places. Ap-
plications for a preliminary determination of significance must show 
how the property meets one of the following criteria for listing in the 
National Register of Historic Places and any applicable criteria consid-
erations from the National Park Service. 

(1) National Register of Historic Places criteria. The qual-
ity of significance in American history, architecture, archeology, engi-
neering, and culture is present in districts, sites, buildings, structures, 
and objects that possess integrity of location, design, setting, materials, 
workmanship, feeling, and association and one or more of subpara-
graphs (A) - (D) of this paragraph: 

(A) Properties that are associated with events that have 
made a significant contribution to the broad patterns of our history; or 

(B) that are associated with the lives of persons signifi-
cant in our past; or 

(C) that embody distinctive characteristics of a type, pe-
riod, or method of construction, or that represent the work of a master, 
or that possess high artistic values, or that represent a significant and 
distinguishable entity whose components may lack individual distinc-
tion; or 

(D) that have yielded, or may be likely to yield, infor-
mation important in prehistory or history. 

(2) Criteria considerations. Ordinarily cemeteries, birth-
places, or graves of historical figures, properties owned by religious 
institutions or used for religious purposes, structures that have been 
moved from their original locations, reconstructed historic buildings, 
properties primarily commemorative in nature, and properties that have 
achieved significance within the past 50 years shall not be considered 
eligible for the National Register. However, such properties will qual-
ify if they are integral parts of districts that do meet the criteria or if 
they fall within the following categories: 

(A) A religious property deriving primary significance 
from architectural or artistic distinction or historical importance; or 

(B) A building or structure removed from its original 
location but which is significant primarily for architectural value, or 
which is the surviving structure most importantly associated with a his-
toric person or event; or 

(C) A birthplace or grave of a historical figure of out-
standing importance if there is no appropriate site or building directly 
associated with his or her productive life; or [.] 

(D) A cemetery which derives its primary significance 
from graves of persons of transcendent importance, from age, from 
distinctive design features, or from association with historic events; or 

(E) A reconstructed building when accurately executed 
in a suitable environment and presented in a dignified manner as part 
of a restoration master plan, and when no other building or structure 
with the same association has survived; or 

(F) A property primarily commemorative in intent if de-
sign, age, tradition, or symbolic value has invested it with its own ex-
ceptional significance; or 

(G) A property achieving significance within the past 
50 years if it is of exceptional importance. 

(3) Issuance of a preliminary determination of significance 
does not bind the Commission to the designation of an individual 
historic structure or district. Applicants proceed with rehabilitation 
projects at their own risk. If a structure is ultimately not listed in the 
National Register of Historic Places, designated as a Recorded Texas 
Historic Landmark, or certified as a contributing element to a local 
district pursuant to 36 CFR [C.F.R.] §67.9, the preliminary determina-
tion does not become final, and the owner will not be eligible for the 
credit. The Commission shall not issue a certificate of eligibility until 
or unless the designation is final. 

(f) Determination of contributing structures in existing historic 
districts. If a property is located in a district listed in the National 
Register of Historic Places or in a certified local district, an Appli-
cant or an Owner of the property shall request that the Commission 
determine whether the property is of historic significance contributing 
to the district by submitting Part A of the application. The Commis-
sion evaluates properties located within historic districts listed in the 
National Register of Historic Places or certified local districts to deter-
mine whether they contribute to the historic significance of the district 
by applying the following standards: 

(1) A property contributing to the historic significance of a 
district is one which by location, design, setting, materials, workman-
ship, feeling, and association adds to the district's sense of time and 
place and historical development. 

(2) A property does not contribute to the historic signifi-
cance of a district if it does not add to the district's sense of time and 
place and historical development, or if its location, design, setting, ma-
terials, workmanship, feeling, and association have been so altered or 
have so deteriorated that the overall integrity of the building has been 
irretrievably lost. 

(3) Generally, buildings that have been built within the past 
50 years shall not be considered to contribute to the significance of a 
district unless a strong justification concerning their historical or ar-
chitectural merit is given or the historical attributes of the district are 
considered to be less than 50 years old at the date of application. 
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(4) Certification of significance will be made on the basis 
of the appearance and condition of the property before beginning the 
rehabilitation work. 

(5) If a nonhistoric surface material obscures a building's
faÃ§ade, it may be necessary for the owner to remove a portion of the 
surface material so that a determination of significance can be made. 
After the material has been removed, if the obscured faÃ§ade has re-
tained substantial historic integrity and the property otherwise con-
tributes to the significance of the historic district, it will be considered 
eligible to be a certified historic structure. 

(g) Subsequent Designation. A building must be a certified 
historic structure prior to the issuance of the certificate of eligibility 
by the Commission as required by §171.904(b)(1)(A) of the Texas Tax 
Code. If a property is not automatically qualified as a certified historic 
structure, an owner of a property shall request that the Commission 
determine whether the property is of historic significance by submit-
ting Part A of the application in accordance with subsections (e) and 
(f) of this section. Upon listing in the National Register of Historic 
Places, designation as a Recorded Texas Historic Landmark, or cer-
tification as a contributing element to a local district pursuant to 36 
CFR §67.9, Commission staff overseeing the National Register pro-
gram and the Official Texas Historical Marker program (as applica-
ble), shall prepare a notification, to be filed with the tax credit appli-
cation, indicating that the designation process required by Part A has 
been fulfilled. [If a property is not automatically qualified as a certified 
historic structure, an owner of a property shall request that the Com-
mission determine whether the property is of historic significance by 
submitting Part A of the application in accordance with subsections (e) 
and (f) of this section. Upon listing in the National Register of His-
toric Places, designation as a Recorded Texas Historic Landmark, or 
certification as a contributing element to a local district pursuant to 36 
C.F.R. §67.9, a revised Part A should be submitted as stated in subsec-
tion (d) of this section. A building must be a certified historic structure 
prior to the issuance of the certificate by the Commission as required 
by §171.904(b)(1)(A) of the Texas Tax Code.] 

(h) Multiple buildings. If a property owned by one entity con-
tains more than one building and the Commission determines that the 
buildings have been functionally related historically, per §13.1(17) of 
this title (relating to Definitions), to serve an overall purpose (such as 
a residence and a carriage house), then the functionally related build-
ings will be treated as a single certified historic structure, regardless of 
whether one of the buildings is separately listed in the National Regis-
ter of Historic Places or as a Recorded Texas Historic Landmark or is 
located within a historic district. Buildings owned by the same appli-
cant that were not functionally related historically must be submitted as 
individual buildings on separate applications. [Buildings that are func-
tionally related historically are those that have functioned together to 
serve an overall purpose during the property's period of significance.] 

(i) Portions of buildings. Portions of buildings, such as single 
condominium apartment units, are not independently eligible for certi-
fication as an individual space without assessment of any work under-
taken elsewhere in the building within the last 24 months, as described 
in §13.6(f) of this title (relating to Application Review Process). This 
rule applies even when a building has multiple owners. A full descrip-
tion of all work at the building must be provided with the application. 
[Two or more buildings or structures located on a single tract or parcel 
of land (or contiguous tracts or parcels), which are operated as an inte-
grated unit (as evidenced by their operation, management and financ-
ing), may be treated as a single building or structure for the purposes 
of certification.] 

(j) Relocation of historic buildings. Relocation of a historic 
building from its original site may disqualify the building from eligi-

bility or result in removal of designation as a certified historic struc-
ture. Applications involving buildings that have been moved or are to 
be moved will be evaluated on a case-by-case basis under the applica-
ble criteria for designation as provided in this section. For a building 
listed in the National Register of Historic Places, the applicant will be 
responsible for updating the National Register of Historic Places nom-
ination for the property or district, or the relocated building will not be 
considered a certified historic structure for the purpose of this credit. 
For a building designated as a Recorded Texas Historic Landmark, the 
applicant will be responsible for notifying the Commission and other-
wise complying with the requirements of §21.11 of this title (relating 
to Review of Work on Recorded Texas Historic Landmarks) prior to 
undertaking any relocation. 

§13.6. Application Review Process 
(a) Application form. The Commission staff will develop the 

application and may modify it as needed over time. All required forms, 
including application Parts A, B, C, and amendment forms, are avail-
able from the Commission at no cost. 

(b) Delivery. Applications will be accepted beginning on Jan-
uary 1, 2015 and continuously thereafter. Applications should be sub-
mitted to the Commission in the manner and format directed by the 
Commission in published program guidance materials on the Commis-
sion's online Texas Historic Preservation Tax Credit Application Guide 
available by accessing thc.texas.gov. 

(c) Application Part A - Evaluation of Significance. Part A 
of the application will be used by the Commission to confirm historic 
designation or to determine if the property is eligible for qualification 
as a certified historic structure. 

(1) If a property is individually listed in the National Regis-
ter of Historic Places or designated as a Recorded Texas Historic Land-
mark or State Antiquities Landmark, the property is qualified as a cer-
tified historic structure. 

(2) The applicant will be responsible for providing suffi-
cient information to the Commission with which the Commission staff 
may make a determination. If all requested information is not provided 
to make a determination that a building is eligible for designation as a 
certified historic structure, the staff may request additional information 
from the applicant. If the additional information requested is not pro-
vided in a timely manner, the application will be considered incomplete 
and review of the application will be placed on hold until sufficient in-
formation is received. 

(3) The Commission staff review [of] Part A of a complete 
application, unless otherwise provided in §13.8 of this title (relating to 
Relationship with the Federal Rehabilitation Tax Credit Program), and 
shall notify the applicant in writing of any determination it makes upon 
completing the review of Part A of the application. 

(4) There is no fee to review Part A of the application. 

(d) Application Part B - Description of Rehabilitation. Part B 
of the application will be used by the Commission to review proposed 
projects for compliance with the Standards for Rehabilitation. 

(1) The applicant will be responsible for providing suffi-
cient information, including photographs taken prior to the project, to 
the Commission with which the Commission staff may make a deter-
mination. If all requested information is not provided to make a deter-
mination that a project is eligible as a certified rehabilitation, staff may 
request additional information from the applicant, usually required to 
be submitted within 30 days. If the additional information requested 
is not provided in a timely manner, the application will be considered 
incomplete and review of the application will be placed on hold until 
sufficient information is received. 
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(2) The Commission staff will review Part B of a complete 
application, unless otherwise provided in §13.8 of this title (relating 
to Relationship with the Federal Rehabilitation Tax Credit Program), 
and shall notify the applicant in writing of any determination it makes 
upon completing the review of Part B of the application. In reviewing 
Part B of the application, the Commission shall determine if Part B is 
approved or not as follows: 

(A) Consistent with the Standards for Rehabilitation 
as determined by the Commission. If all aspects of [the] Part B of 
the application meet the Standards [standards] for Rehabilitation 
[rehabilitation], no additional information is required, and no condi-
tions are imposed on the work, Part B is approved. 

(B) Consistent with the Standards for Rehabilitation 
with specific conditions of work required. The Commission may 
determine that the work described in the plan must be performed in 
a specific manner or with specific materials in order to fully comply 
with the Standards for Rehabilitation. In such cases, [the] Part B may 
be approved with specific conditions required. For applications found 
to be consistent with the Standards for Rehabilitation with specific 
conditions required, the applicant shall provide written acceptance 
to the Commission of all specific conditions required. Otherwise the 
application will be determined to be not consistent with the Standards 
for Rehabilitation; applications found to be consistent with the Stan-
dards for Rehabilitation with specific conditions required may proceed 
with the work but will only be eligible for the credit if the conditions 
listed are met as part of the rehabilitation work. Failure to follow the 
conditions may result in a determination by the Commission that the 
project is not consistent with the Standards for Rehabilitation. 

(C) Not consistent with the Standards for Rehabilita-
tion. Applications found not to be consistent with the Standards for Re-
habilitation will be considered to be ineligible applications; the Com-
mission shall make recommendations to the applicant that might bring 
the project into conformance with the Standards for Rehabilitation, 
however no warranty is made that the recommendations will bring the 
project into compliance with the Standards for Rehabilitation; the ap-
plicant may reapply and it will be treated as a new application and will 
be subject to a new application fee. 

(3) An application fee is required to be received by the 
Commission before Commission review of Part B of the application. 
The fee is based on the estimated amount of eligible costs and expenses 
listed by the applicant on Part B of the application. 

(A) Applicants must submit the fee with [their] Part B 
of their application or the application will be placed on hold until the fee 
is received. The fee is calculated according to a fee schedule approved 
by the Commission and included in the application. 

(B) The fee is based on the estimated aggregate eligible 
costs and expenses indicated in [the] Part B of the application and is 
not refundable. Resubmission of a rejected application or under any 
other circumstances will require a new fee. Amendments to a pending 
application or approved project do not require additional fees. 

(4) Amendment Sheet. Changes to the project not antic-
ipated in the original application shall be submitted to the Commis-
sion on an amendment sheet and must be approved by the Commission 
as consistent with the Standards for Rehabilitation before they are in-
cluded in the project. The Commission shall review the amendment 
sheet and issue a determination in writing regarding whether or not the 
proposed change in the project is consistent with the Standards for Re-
habilitation. 

[(5) Scope of Review. The review encompasses the build-
ing's site and environment as well as any buildings that were function-

ally related historically. Therefore, any new construction and site im-
provements occurring on the historic property are considered part of 
the project. Individual condominiums or commercial spaces within a 
larger historic building are not considered individual properties apart 
from the whole. The scope of review for a project is not limited to the 
work that qualifies as an eligible expense. Likewise, all work com-
pleted by the current owner twenty-four (24) months before the sub-
mission of the application is considered part of the project, as is the cu-
mulative effect of any work in previously completed or future phases.] 

[(A) An applicant may elect to apply to receive the 
credit on only the exterior portions of a larger project that includes 
other work, in which case the scope of review will be limited to the 
exterior work. For properties that are individually listed on the Na-
tional Register of Historic Places, are designated as a Recorded Texas 
Historic Landmark or State Antiquities Landmark, or determined to be 
eligible for these designations, the scope of review must also include 
primary interior spaces.] 

[(B) For these projects described in subparagraph (A) of 
this paragraph, all work completed by the current owner twenty-four 
(24) months before the submission of the application, and within the 
same scope of review (e.g. exterior and/or primary interior) is consid-
ered part of the project, as is the cumulative effect of any work in pre-
viously completed or future phases within the same scope of review.] 

(e) Application Part C - Request for Certification of Com-
pleted Work. Part C of the application will be used by the Commission 
to review completed projects for compliance with the work approved 
under Part B. 

(1) The applicant shall file Part C of the application after 
the building is placed in service. 

(2) The applicant will be responsible for providing suffi-
cient information, including photographs before and after the project, 
to the Commission by which the Commission staff may verify com-
pliance with the approved Part B. If all requested information is not 
provided to make a determination that a project is eligible as a certified 
rehabilitation, the application is incomplete and review of the applica-
tion will be placed on hold until sufficient information is received. 

(3) The Commission staff will review Part C of a complete 
application, unless otherwise provided in §13.8 of this title (relating to 
Relationship with the Federal Rehabilitation Tax Credit Program), and 
shall notify the applicant in writing of any determination it makes upon 
completing the review of Part C of the application. 

(A) If the completed project is found to be in compli-
ance with the approved Part B and any required conditions; consistent 
with the Standards for Rehabilitation, and the building is a certified 
historic structure at the time of the application, the Commission shall 
approve the project. The Commission then shall issue to the applicant a 
certificate of eligibility that confirms the property to which the eligible 
costs and expenses relate is a certified historic structure and the reha-
bilitation qualifies as a certified rehabilitation and specifies the date the 
certified historic structure was first placed in service after the rehabili-
tation. 

(B) If the completed project is not consistent with the 
Standards for Rehabilitation, with the approved Part B, and/or the spe-
cific conditions required, and the project cannot, in the opinion of the 
Commission, be brought into compliance, or if the building is not a cer-
tified historic structure at the time of the application, then the Commis-
sion shall deny Part C of the application and no certificate of eligibility 
shall be issued. 

(C) If the completed project is not consistent with the 
Standards for Rehabilitation, with the approved Part B, and/or the spe-
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cific conditions required, and the project can, in the opinion of the 
Commission, be brought into compliance, the Commission may issue 
remedial conditions that will bring the project into compliance. The 
applicant shall complete the remedial work and file an amended Part 
C. If the remedial work, in the opinion of the Commission, brings the 
project into compliance, then the Commission shall issue a certificate 
of eligibility. 

(4) An application fee is charged before Commission re-
view of [the] Part C of the application based on the amount of eligible 
costs and expenses listed by applicant on Part C of the application. 

(A) Applicants must submit the fee with [their] Part C 
of their application or the application will be placed on hold until the fee 
is received. The fee is calculated according to a fee schedule approved 
by the Commission and included in the application. 

(B) The fee is based on the eligible costs and expenses 
as indicated in the audited cost report and is not refundable. Resub-
mission of a rejected application or under any other circumstances will 
require a new fee. Amendments do not require additional fees. 

(f) Scope of Review. The review encompasses the entire 
building's site and environment as well as any buildings that were 
functionally related historically per §13.1(17) and §13.3(h) of this title 
(relating to Definitions and Evaluation of Significance, respectively). 
The scope of review for a project is not limited to the work that 
qualifies as an eligible expense. All work completed by the current 
applicant twenty-four (24) months before the submission of the 
application can be considered part of the project, as is the cumulative 
effect of any work in previously completed or future phases. Any new 
construction and site improvements occurring on the historic property 
are considered part of the project. Individual condominiums or 
commercial spaces within a larger historic building are not considered 
individual properties apart from the whole. Multiple interior finish-out 
projects occurring at the same time, for example, whether completed 
by an owner, multiple owners, or tenants, must all be reviewed to 
ensure all work to the building meets the Standards for Rehabilitation. 

(1) Eligibility for the credit. If a project, including a single 
phase of work or an overall rehabilitation, does not meet the Standards 
for Rehabilitation, future work on the building or within a set of func-
tionally related buildings, performed by the same owner, shall not be 
eligible for a credit under this program. If the building is purchased by 
a new owner, the new owner may apply for tax credits based on a new 
application and existing conditions at the time of purchase. 

(2) An applicant may elect to apply to receive the credit on 
only the exterior portions of a larger project that includes other work, 
in which case the scope of review will be limited to the exterior work. 
For properties that are individually listed on the National Register of 
Historic Places, are designated as a Recorded Texas Historic Landmark 
or State Antiquities Landmark, or determined to be eligible for these 
designations, the scope of review must also include primary interior 
spaces. 

(3) For these projects described in paragraph (2) of this 
subsection, all work completed by the current owner twenty-four (24) 
months before the submission of the application, and within the same 
scope of review (e.g. exterior and/or primary interior) is considered 
part of the project, as is the cumulative effect of any work in previ-
ously completed or future phases within the same scope of review. 

(g) [(f)] Closure of Inactive Applications. The Commission 
staff may close applications that have been deemed inactive. Closed 
applications do not qualify as certified rehabilitations and are not eligi-
ble for the Texas Historic Preservation Tax Credit unless reopened per 
paragraph (6) of this subsection. 

(1) Applications may be deemed inactive and closed under 
any of the following circumstances: Part B and Part C application fees 
have not been received within sixty (60) days of receipt of the applica-
tion parts; written requests for information necessary to complete the 
application and provide sufficient documentation to fully review the 
application are not responded to within sixty (60) days; or, approved 
application Parts have not progressed to subsequent Parts (for exam-
ple: [a] Part B has not been submitted following approval of [a] Part 
A, etc.) and there has been no communication from the applicant to the 
Commission for a period of twenty-four (24) months or greater. 

(2) Applications for projects that are simultaneously apply-
ing for federal historic tax credits, per §13.8 of this title (relating to 
Relationship with the Federal Rehabilitation Tax Credit Program) may 
also be closed upon closure of the federal application by the National 
Park Service. 

(3) Applicants will be notified in writing of the potential 
closure and given sixty (60) days to respond, in writing, with a re-
quest for the application to remain open; supply [supplying] missing or 
requested information; or to request an extension allowing additional 
time to compile missing or requested information. If no response is 
received, the application will be closed. Such requests shall not be un-
reasonably denied but shall not exceed an additional 60 days. 

(4) Extensions will be granted, in writing, for a period of 
time agreed upon by the Commission and the Applicant, based on the 
status of the project. If an extension is not met, further extensions 
may be granted if the Applicant documents to the Commission that the 
project is progressing. 

(5) Applications that have been closed will be reopened un-
der the following conditions: the project applicant has not changed; the 
overall scope of work presented in [the] Part B of the application has 
not substantially changed; and the request to reopen the application is 
made in writing within twenty-four (24) months from the date the ap-
plication was closed. 

(6) If all conditions in paragraph (5) of this subsection are 
not met, a new application must be filed, including new Part B and Part 
C application fees. 

§13.7 Inspection 

(a) Inspection. The Commission may conduct an inspection of 
a project for which an application has been submitted to review current 
conditions, work completed in association with the current application, 
or previously executed phases of work. 

(b) Notice. The Commission must give reasonable notice of 
not less than 48 hours to the applicant of its intent to inspect the prop-
erty. 

[(c) Eligibility for the credit. Completed phases of work that 
do not meet the Standards for Rehabilitation are not eligible for the 
credit, and future phases of work performed by the same owner on the 
same building shall not be eligible for a credit under this program.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300871 
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Mark Wolfe 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 463-6100 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 3. TEXAS BOARD OF 
CHIROPRACTIC EXAMINERS 

CHAPTER 73. CONTINUING EDUCATION 
22 TAC §73.2 

The Texas Board of Chiropractic Examiners (Board) proposes an 
amendment to 22 TAC §73.2 (Failure to Meet Continuing Edu-
cation Requirements). The amendment simply clarifies that the 
Board will determine a licensee is out of compliance of the li-
censee's continuing education requirements by means of a 10% 
random audit by the Board. This change from a 100% audit of 
licensees' continuing education hours to a random audit was rec-
ommended by the Sunset Commission. 
The Board's Executive Director, Patrick Fortner, has determined 
that for the first five-year period the amended rule is in effect 
there will be no fiscal implications for state or local government. 
There will be no adverse effect on small businesses or rural 
communities, micro-businesses, or local or state employment. 
There will be no additional economic costs to persons required to 
comply with the amendment as proposed. An Economic Impact 
Statement and Regulatory Flexibility Analysis is not required be-
cause the proposed amendment will not have an adverse eco-
nomic effect on small businesses or rural communities as de-
fined in Texas Government Code §2006.001(1-a) and (2). 
Mr. Fortner has determined that, for each year of the first five 
years the amended rule will be in effect, the public benefit is to 
create efficiencies in agency operations while maintaining ade-
quate oversight of licensee continuing education hours. 
The Board provides this Government Growth Impact Statement, 
pursuant to Texas Government Code §2001.0221, for the pro-
posed amended 22 TAC §73.2. For each year of the first five 
years the proposed amended rule is in effect, Mr. Fortner has 
determined: 
(1) The proposed amended rule does not create or eliminate a 
government program. 
(2) Implementation of the proposed amended rule does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions. 
(3) Implementation of the proposed amended rule does not re-
quire an increase or decrease in future legislative appropriations 
to the Board. 
(4) The proposed amended rule does not require a decrease or 
increase in fees paid to the Board. 
(5) The proposed amended rule does not create a new regula-
tion. 
(6) The proposed amended rule does not repeal existing Board 
rules for an administrative process. 

(7) The proposed amended rule does not decrease the number 
of individuals subject to the rule's applicability. 
(8) The proposed amended rule does not positively or adversely 
affect the state economy. 
Comments on the proposed amended rule or a request for a 
public hearing may be submitted to Christopher Burnett, Gen-
eral Counsel, Texas Board of Chiropractic Examiners, 1801 Con-
gress Avenue, Suite 10.500, Austin, Texas 78701, via email: 
rules@tbce.state.tx.us; or fax:(512) 305-6705, no later than 30 
days from the date that this proposed amended rule is published 
in the Texas Register. Please include the rule name and number 
in the subject line of any comments submitted by email. 
The amended rule is proposed under Texas Occupations Code 
§201.152, which authorizes the Board to adopt rules necessary 
to perform the Board's duties and to regulate the practice of chi-
ropractic, and Texas Occupations Code §201.356, which autho-
rizes the Board to adopt rules relating to licensee continuing ed-
ucation requirements. 
No other statutes or rules are affected by this proposed amended 
rule. 
§73.2. Failure to Meet Continuation Education Requirements. 

(a) A licensee failing to meet minimum continuing education 
requirements, as determined by a random compliance audit, shall have 
the licensee's license placed in a Continuing Education Conditional 
(CEC) status for 12 months. 

(b) A licensee under CEC status may continue to practice if 
the licensee completes the required continuing education within the 12 
month CEC period. 

(c) The Board shall reinstate a license in CEC status when the 
licensee submits written verification of completing the required contin-
uing education. 

(d) If a licensee fails to reinstate a license during any CEC sta-
tus period, the Board shall deem the license expired from the beginning 
date of the CEC status year. 

(e) A licensee whose license expires under subsection (d) of 
this section shall obtain a new license in order to practice. 

(f) A licensee may not use continuing education courses taken 
to satisfy a deficiency in a prior reporting year for a subsequent report-
ing year. 

(g) A licensee may not have a license on CEC status for two 
consecutive years. 

(h) If a licensee on CEC status for the prior reporting year is 
non-compliant with the current year, the Board shall deem the license 
expired. 

(i) A licensee under subsection (g) of this section may not 
practice chiropractic until the license is renewed or a new license is 
issued. 

(j) A licensee under subsection (g) of this section may renew 
the license after completing all required courses. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300874 
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Christopher Burnett 
General Counsel 
Texas Board of Chiropractic Examiners 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 305-6700 

♦ ♦ ♦ 

PART 24. TEXAS BOARD OF 
VETERINARY MEDICAL EXAMINERS 

CHAPTER 575. PRACTICE AND PROCEDURE 
The Texas Board of Veterinary Medical Examiners (Board) pro-
poses this repeal and new rule to §575.29, concerning Informal 
Conference. 
The purpose of the proposed repeal of rule and new rule is to 
give veterinarians more clarification on what the Board expects 
from them going into informal conferences. The current rule is 
not specific enough. 
Fiscal Note 

John Hargis, General Counsel, has determined that for each 
year of the first five years that the rule is in effect, there are no 
anticipated increases or reductions in costs to the state and local 
governments as a result of enforcing or administering the rule. 
Mr. Hargis has also determined that for each year of the first five 
years that the rule is in effect, there is no anticipated impact in 
revenue to state government as a result of enforcing or admin-
istering the rule. 
Public Benefit and Cost Note 

Mr. Hargis has also determined that for each year of the first five 
years the rule is in effect, the anticipated public benefit will be to 
protect the public by establishing and maintaining a high stan-
dard of integrity, skills, and practice in the veterinary medicine 
profession. 
Local Employment Impact Statement 

Mr. Hargis has determined that the rule will have no impact on 
local employment or a local economy. Thus, the board is not re-
quired to prepare a local employment impact statement pursuant 
to §2001.022, Government Code. 
Economic Impact Statement and Regulatory Flexibility Analysis 

Mr. Hargis has determined that there are no anticipated adverse 
economic effects on small business, micro-businesses, or rural 
communities as a result of the rule. Thus, the Board is not re-
quired to prepare an economic impact statement or a regulatory 
flexibility analysis pursuant to §2006.002, Government Code. 
Takings Impact Assessment 

Mr. Hargis has determined that there are no private real property 
interests affected by the rule. Thus, the board is not required to 
prepare a takings impact assessment pursuant to §2007.043, 
Government Code. 
Government Growth Impact Statement 

For the first five years that the rule would be in effect, it is 
estimated that; the proposed rule would not create or eliminate 
a government program; implementation of the proposed rule 
would not require the creation of new employee positions or the 
elimination of existing employee positions; implementation of 

the proposed rule would not require an increase or decrease in 
future legislative appropriations to the agency; the proposed rule 
would not require an increase in the fees paid to the agency; the 
proposed rule would not create a new regulation; the proposed 
rule would not expand, limit, or repeal an existing regulation; the 
proposed rule would not increase or decrease the number of 
individuals subject to the rule's applicability; and the proposed 
rule would not positively or adversely affect the state's economy. 
Request for Public Comments 

The Texas Board of Veterinary Medical Examiners invites com-
ments on the proposed amendment to the rule from any inter-
ested persons, including any member of the public. A written 
statement should be mailed or delivered to John Hargis, Texas 
Board of Veterinary Medical Examiners, 1801 Congress, Ste. 
8.800, Austin, Texas 78701, by e-mail to John.Hargis@veteri-
nary.texas.gov. Comments will be accepted for 30 days following 
publication in the Texas Register. Comments must be received 
within 30 days after publication of this proposal in order to be 
considered. 

22 TAC §575.29 

Statutory Authority 

The rule is proposed under the authority of Occupations Code, 
§801.151(a), (b), and (c) Occupations Code, which states that 
the Board may adopt rules necessary to administer the chapter, 
that the Board may adopt rules of professional conduct appropri-
ate to establish and maintain a high standard of integrity, skills, 
and practice in the veterinary medicine profession, and that the 
Board may adopt rules to protect the public. Cross-reference to 
Statute: Occupations Code, §801.408. 
No other statutes, articles, or codes are affected by the proposal. 
§575.29. Informal Conferences. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 27, 
2023. 
TRD-202300936 
John Hargis 
General Counsel 
Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 693-4500x3 

♦ ♦ ♦ 
22 TAC §575.29 

Statutory Authority 

The rule is proposed under the authority of Occupations Code, 
§801.151(a), (b), and (c) Occupations Code, which states that 
the Board may adopt rules necessary to administer the chapter, 
that the Board may adopt rules of professional conduct appropri-
ate to establish and maintain a high standard of integrity, skills, 
and practice in the veterinary medicine profession, and that the 
Board may adopt rules to protect the public. Cross-reference to 
Statute: Occupations Code, §801.408. 
No other statutes, articles, or codes are affected by the proposal. 
§575.29. Informal Conferences. 
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(a) Both the complainant and respondent in a matter shall have 
an opportunity to be heard in an informal conference, and each may 
be represented by legal counsel. In an informal conference requiring 
medical expertise, the panel shall consist of two veterinarians and one 
public member of the TBVME. In an informal conference that does not 
require medical expertise, the panel shall consist of one veterinarian, 
one member of the legal staff, and one member of the staff or public 
member designated by the executive director. 

(b) Respondent must submit any additional evidence for re-
view by the TBVME on or before the 7th day after the respondent re-
ceives the medical review. 

(c) The Board shall provide the complainant and respondent 
and their legal counsel, if any, all information regarding potential out-
comes of an informal conference prior to the informal conference. 

(d) The Board shall provide the complainant and respondent, 
if applicable, with reasonable written notice of the time, date, and lo-
cation of an informal conference. The notice shall include a statement 
of the alleged violation(s) to be considered by the informal conference 
panel. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 27, 
2023. 
TRD-202300913 
John Hargis 
General Counsel 
Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 693-4500x3 

♦ ♦ ♦ 
TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 9. TRAINING 
SUBCHAPTER C. EMPLOYEE PROGRAMS 
30 TAC §9.20 

The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes to amending Chapter 9, 
Training, to Chapter 9 to Training and Employee Programs, and 
adding Subchapter C, Employee Programs, new §9.20. 
Background and Summary of the Factual Basis for the Proposed 
Rules 

The following statutes require all state agencies to adopt rules 
relating to the operation of two employee leave pool programs: 
Texas Government Code, Subchapter A, State Employee Sick 
Leave Pool, §§661.001, et seq., and Texas Government Code, 
Subchapter A-1, State Employee Family Leave Pool, §§661.021, 
et seq. 
The Texas Commission on Environmental Quality's (TCEQ or 
agency) established sick leave pool policy is in Operating Policy 
and Procedure (OPP) 9.06, Sick Leave Pool, and administered 
in accordance with the statute by the Human Resources and 

Staff Services Division. TCEQ is revising OPP 9.06 to establish 
a family sick leave pool program and follow similar administrative 
procedures to the sick leave pool program to incorporate House 
Bill (HB) 2063 87th Texas Legislature, 2021. 
The proposed rule confirms the establishment of the agency's 
programs for the sick leave and family leave pools and incorpo-
rates by reference the agency's policy and procedure. 
Section by Section Discussion 

The commission proposes to amend the title of Chapter 9 from 
"Training" to "Training and Employee Programs." 
The commission proposes new Subchapter C, Employee Pro-
grams, and new §9.20, Employee Leave Pool Programs, to es-
tablish by rule the agency's sick leave pool and family leave pool 
programs and incorporate by reference the agency's policies to 
administer these programs. 
Fiscal Note: Costs to State and Local Government 
Jené Bearse, Deputy Director in the Budget and Planning Divi-
sion, has determined that for the first five-year period the pro-
posed rule is in effect, no fiscal implications are anticipated for 
the agency or for other units of state or local government as a 
result of administration or enforcement of the proposed rule. 
Public Benefits and Costs 

Ms. Bearse determined that for each year of the first five years 
the proposed rule is in effect, the public benefit anticipated will 
be compliance with state law and an additional leave option for 
agency employees who have exhausted their leave due to a 
qualifying event. The proposed rulemaking is not anticipated to 
result in fiscal implications for businesses or individuals. 
Local Employment Impact Statement 
The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required 
because the proposed rulemaking does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rule is in effect. 
Rural Communities Impact Assessment 
The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect 
rural communities in a material way for the first five years that 
the proposed rule is in effect. The proposed rule would apply 
statewide and have the same effect in rural communities as in 
urban communities. 
Small Business and Micro-Business Assessment 
No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the 
proposed rule for the first five-year period the proposed rule is in 
effect. 
Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is 
not required because the proposed rule does not adversely af-
fect a small or micro-business in a material way for the first five 
years the proposed rule is in effect. 
Government Growth Impact Statement 
The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
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rulemaking does not create or eliminate a government program 
and will not require an increase or decrease in future legislative 
appropriations to the agency. The proposed rulemaking does 
not require the creation of new employee positions, eliminate 
current employee positions, nor require an increase or decrease 
in fees paid to the agency. The proposed rulemaking does not 
create, expand, repeal or limit an existing regulation, nor does 
the proposed rulemaking increase or decrease the number of 
individuals subject to its applicability. During the first five years, 
the proposed rule should not impact positively or negatively the 
state's economy. 
Draft Regulatory Impact Analysis Determination [if full RIA not 
required] 
The commission reviewed the proposed new rule in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the proposed new rule is not 
subject to Texas Government Code, §2001.0225 because it 
does not meet the definition of a "Major environmental rule" as 
defined by statue. Furthermore, it does not meet any of the four 
applicability requirements listed in Texas Government Code, 
§2001.0225(a). 
A "Major environmental rule" means "a rule, the specific intent 
of which is to protect the environment or reduce risks to human 
health from environmental exposure and that may adversely af-
fect in a material way the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the state 
or a sector of the state." The intent of the proposed rulemaking is 
to conform to Texas Government Code, §661.002 and §661.022, 
and to provide an internal family leave pool program and sick 
leave pool program to TCEQ employees. Because the changes 
are not expressly to protect the environment and reduce risks to 
human health and environment, the rulemaking does not meet 
the definition of a "major environmental rule." 
The commission invites public comment regarding the Draft Reg-
ulatory Impact Analysis Determination during the public com-
ment period. Written comments on the Draft Regulatory Impact 
Analysis Determination may be submitted to the contact person 
at the address listed under the Submittal of Comments section 
of this preamble. 
Takings Impact Assessment 
The commission evaluated the proposed new rule and assessed 
whether it constitutes a taking under Texas Government Code, 
Chapter 2007. The specific purpose of this new rule is to con-
form to Texas Government Code, §661.002 and §661.022, and 
to provide an internal family leave pool program and sick leave 
pool program to TCEQ employees. Promulgation and enforce-
ment of this proposed new rule would be neither a statutory nor 
a constitutional taking of private real property. Specifically, the 
subject proposed regulation does not affect a landowner's rights 
in private real property because this rulemaking does not burden 
(constitutionally); nor restrict or limit the owner's right to prop-
erty and reduce its value by 25% or more beyond that which 
would otherwise exist in the absence of the regulations. There-
fore, there are no burdens imposed on private real property. 
Consistency with the Coastal Management Program 

The commission reviewed the proposed rule and found that it 
is neither identified in Coastal Coordination Act implementation 
rules, 31 TAC §505.11(b)(2) or (4), nor would it affect any ac-
tion/authorization identified in Coastal Coordination Act imple-
mentation rules, 31 TAC §505.11(a)(6). Therefore, the proposed 

new rule is not subject to the Texas Coastal Management Pro-
gram. 
Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 
Announcement of Hearing 

The commission will hold a hold a hybrid virtual and in-person 
public hearing on this proposal in Austin on April 7, 2023, at 
10:00 a.m. in Building E, Room 201S, at the commission's cen-
tral office located at 12100 Park 35 Circle. The hearing is struc-
tured for the receipt of oral or written comments by interested 
persons. Individuals may present oral statements when called 
upon in order of registration. Open discussion will not be per-
mitted during the hearing; however, commission staff members 
will be available to discuss the proposal 30 minutes prior to the 
hearing. 
Individuals who plan to attend the hearing virtually and want to 
provide oral comments and/or want their attendance on record 
must register by Wednesday, April 5, 2023. To register for the 
hearing, please email Rules@tceq.texas.gov and provide the fol-
lowing information: your name, your affiliation, your email ad-
dress, your phone number, and whether or not you plan to pro-
vide oral comments during the hearing. Instructions for partici-
pating in the hearing will be sent on Thursday, April 6, 2023, to 
those who register for the hearing. 
For the public who do not wish to provide oral comments 
but would like to view the hearing may do so at no cost at: 
https://teams.microsoft.com/l/meetup-join/19%3ameeting_N-
DE3ZTk1NWUtOWZlYy00NjM4LWE2MDctYzU4YjU1MGRkY-
WIw%40thread.v2/0?context=%7b%22Tid%22%3a%22871a8 
3a4-a1ce-4b7a-8156-3bcd93a08fba%22%2c%22Oid%22%3a-
%22e74a40ea-69d4-469d-a8ef-06f2c9ac2a80%22%2c%22Is-
BroadcastMeeting%22%3atrue%7d 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or 
1-800-RELAY-TX (TDD). Requests should be made as far in ad-
vance as possible. 
Submittal of Comments 

Written comments may be submitted to Gwen Ricco, MC 205, 
Office of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to fax4808@tceq.texas.gov.Electronic comments may be sub-
mitted at: https://tceq.commentinput.com/comment/search. File 
size restrictions may apply to comments being submitted via the 
TCEQ Public Comments system. All comments should refer-
ence Rule Project Number 2023-112-009-AS. The comment pe-
riod closes on April 10, 2023. Please choose one of the methods 
provided to submit your written comments. 
Copies of the proposed rulemaking can be obtained from the 
commission's website at https://www.tceq.texas.gov/rules/pro-
pose_adopt.html. For further information, please contact 
Robert Icenogle, Human Resources and Staff Services, (512) 
239-0131. 
Statutory Authority 

The new rule is proposed under Texas Water Code (TWC), TWC, 
§5.103, concerning Rules, which provides the commission with 
the authority to adopt rules necessary to carry out its power and 
duties under the TWC and any other laws of the State of Texas. 
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The proposed new rule implements Texas Government Code, 
§661.002 and §661.022, which governing body of the state 
agency shall adopt rules and prescribe procedures relating to 
the operation of the agency sick leave pool and family leave 
pool. 
§9.20. Employee Leave Pool Programs. 

(a) Sick Leave Pool. A sick leave pool is established to allow 
eligible agency employees to use time contributed to the sick leave 
pool, if the employee has exhausted their sick leave due to a cata-
strophic illness or injury. 

(b) Family Leave Pool. A family leave pool is established to 
allow eligible agency employees to use time contributed to the fam-
ily leave pool, to allow for more flexibility in bonding with and car-
ing for children during a child's first year following birth, adoption, or 
foster placement, and caring for a seriously ill family member or the 
employee's own serious illness, including pandemic-related illnesses 
or complications caused by a pandemic. 

(c) Administration of both pools programs is delegated to the 
deputy director for the Human Resources and Staff Services Division 
and shall be implemented by policy and procedures that are consistent 
with Texas Government code, Chapter 661, as amended. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300866 
David Timberger 
Deputy Director, General Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 239-2678 

♦ ♦ ♦ 

CHAPTER 116. CONTROL OF AIR 
POLLUTION BY PERMITS FOR NEW 
CONSTRUCTION OR MODIFICATION 
SUBCHAPTER F. STANDARD PERMITS 
30 TAC §116.615 

The Texas Commission on Environmental Quality (TCEQ or 
commission) proposes amendments to §116.615. 
If approved, amendments to §116.615 will be submitted to the 
U.S. Environmental Protection Agency (EPA) as a revision to the 
State Implementation Plan (SIP). 
Background and Summary of the Factual Basis for the Proposed 
Rules 

The TCEQ is seeking to amend Chapter 116, Control of Air Pol-
lution by Permits for New Construction or Modification, to ensure 
that owners or operators of concrete batch plants authorized 
under TCEQ's Air Quality Standard Permit for Concrete Batch 
Plants (CBPSP) comply with certain public notice and hearing 
requirements if they propose to move the registered concrete 
batch plant to a new location on the site. The proposed rule-
making is intended to address the possibility of situations where 
an applicant initially represents that a concrete batch plant will 

be located greater than 440 yards from a potentially affected per-
son, but subsequently moves the plant to within 440 yards of a 
potentially affected person after the registration is issued. 
Hearing requests on a CBPSP are subject to the requirements 
in Texas Health and Safety Code (THSC), §382.058(c), which 
states that "only those persons actually residing in a permanent 
residence within 440 yards of the proposed plant may request a 
hearing...as a person who may be affected." Executive Director 
staff have historically measured the 440 yards from the outline 
or footprint of the proposed plant (i.e., the individual facilities that 
constitute the plant, such as the batch plant, stockpiles, etc.). 
The proposed location of the plant is a representation, made by 
an applicant, in their application to register under the CBPSP. 
Recently, hearing requestors have argued that the 440-yard lim-
itation should be measured from the setbacks contained in the 
CBPSP because an applicant could update its representations 
after the permit is issued without notice to the public. Thus, in 
certain cases, an applicant could propose to locate the plant 
greater than 440 yards from a hearing requestor and subse-
quently move a plant within 440 yards of that hearing requestor 
after the registration is issued and the hearing request has been 
denied by the commission. 
Section by Section Discussion 

The commission proposes amendments to §116.615. The com-
mission proposes to amend this section by revising language to 
clarify the requirements applicable to the holder of a registration 
under the CBPSP when the permit holder proposes to move a 
concrete batch plant on-site. 
§116.615(2), General Conditions 

The commission proposes to amend §116.615(2) by adding lan-
guage under a new paragraph (2)(B) to require that, to autho-
rize the movement of any concrete batch plant authorized by the 
CBPSP to a different location on the site, the owner or operator 
shall submit a new or amended registration and fee and com-
ply with the public notice requirements, including the opportunity 
to request a contested case hearing, unless the new location is 
greater than 440 yards from any property line. The existing lan-
guage and remaining paragraphs under §116.615(2) would be 
re-lettered or re-numbered as needed for administrative consis-
tency. 
Fiscal Note: Costs to State and Local Government 
Jené Bearse, Deputy Director in the Budget and Planning Divi-
sion, has determined that for the first five-year period the pro-
posed rule is in effect, fiscal implications are anticipated for the 
agency. 
Within the proposed §116.615(2), the authorized movement of 
any concrete batch plant to a different location on the site would 
require the owner or operator to submit a new or amended regis-
tration and fee. The current fee for an amendment to a Standard 
Permit is $900, and the agency estimates the change in revenue 
could range from an increase of $4,500 to $13,500 per year. This 
revenue from this fee is deposited into the General Revenue Ac-
count 0151-Clean Air. 
The proposed rulemaking is anticipated to result in fiscal implica-
tions for units of local government if they own or operate a con-
crete batch plant and plan to move the facility within 440 yards 
of a property line. The local governmental entity would be re-
quired to submit a new or amended registration and fee of $900 
and comply with public notice and hearing requirements in the 
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standard permit. Affected applicants would be required to pub-
lish a public notice in a local newspaper. This cost varies greatly 
depending on the location of the facility and the rates of the appli-
cable newspaper. The agency estimates that publication costs 
range from $600 to $9,800, depending on the newspaper. 
Public Benefits and Costs 

Ms. Bearse determined that for each year of the first five years 
the proposed rule is in effect, the public benefit anticipated will be 
increased public notice and public participation in the permitting 
process in situations where an existing, permitted concrete batch 
plant plans to move within 440 yards of a property line. 
The proposed rulemaking is anticipated to result in fiscal implica-
tions for businesses or individuals if they own or operate a con-
crete batch plant and plan to move the facility within 440 yards 
of a property line. The owner or operator would be required to 
submit a new or amended registration and fee of $900 and com-
ply with public notice and hearing requirements in the standard 
permit. Affected applicants would be required to publish a public 
notice in a local newspaper. This cost varies greatly depend-
ing on the location of the facility and the rates of the applicable 
newspaper. The agency estimates that publication costs range 
from $600 to $9,800, depending on the newspaper. 
Local Employment Impact Statement 
The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required 
because the proposed rulemaking does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rule is in effect. 
Rural Communities Impact Assessment 
The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect 
rural communities in a material way for the first five years that 
the proposed rule is in effect. The amendments would apply 
statewide and have the same effect in rural communities as in 
urban communities. 
Small Business and Micro-Business Assessment 
No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the 
proposed rule for the first five-year period the proposed rule is in 
effect. 
Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is 
not required because the proposed rule does not adversely af-
fect a small or micro-business in a material way for the first five 
years the proposed rule is in effect. 
Government Growth Impact Statement 
The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program 
and will not require an increase or decrease in future legislative 
appropriations to the agency. The proposed rulemaking does 
not require the creation of new employee positions nor eliminate 
current employee positions. The proposed rulemaking does not 
change the fee amount for a Standard Permit amendment but 
may result in an increase in the overall fees collected by the 
agency. The proposed rulemaking alters an existing rule to en-
sure that existing, permitted concrete batch plants are not moved 

to within 440 yards of a property line without public notice and 
participation in the permitting process. It does not significantly in-
crease the people subject to its applicability. During the first five 
years, the proposed rule should not impact positively or nega-
tively the state's economy. 
Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of the 
regulatory impact analysis requirements of Texas Government 
Code, §2001.0225, and determined that the proposed rulemak-
ing is not subject to Texas Government Code, §2001.0225, be-
cause it does not meet the definition of a "Major environmental 
rule" as defined in that statute, and in addition, if it did meet the 
definition, would not be subject to the requirements to prepare a 
Regulatory Impact Analysis. 
A Major environmental rule means a rule, the specific intent of 
which is to protect the environment or reduce risks to human 
health from environmental exposure, and that may adversely af-
fect in a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health 
and safety of the state or a sector of the state. The proposed 
amendment to Chapter 116 is procedural in nature and is not 
specifically intended to protect the environment or reduce risks 
to human health from environmental exposure, nor does it affect 
in a material way the economy, a sector of the economy, produc-
tivity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. Rather the amend-
ment would address situations where the owner or operator of 
an existing concrete batch plant seeks to move the plant to within 
440 yards of any property line. 
The primary purpose of the rulemaking is to revise Chapter 116 
to ensure that owners or operators of concrete batch plants au-
thorized under TCEQ's CBPSP comply with certain public notice 
requirements if they propose to move the location of the con-
crete batch plant to within 440 yards of any property line. The 
existing language and remaining paragraphs will be re-lettered 
or re-numbered as needed for administrative consistency. 
Because this proposed rule would amend the administrative 
procedures applicable to proposed relocations of concrete 
batch plants authorized under the CBPSP, the amendment 
does not add significant permitting requirements. Therefore, the 
proposed amendment will not adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. 
In addition, a regulatory impact analysis is not required because 
the rule does not meet any of the four applicability criteria for 
requiring a regulatory analysis of a "Major environmental rule" 
as defined in the Texas Government Code. Texas Government 
Code, §2001.0225, applies only to a major environmental rule 
the result of which is to: 1) exceed a standard set by federal law, 
unless the rule is specifically required by state law; 2) exceed an 
express requirement of state law, unless the rule is specifically 
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or 
representative of the federal government to implement a state 
and federal program; or 4) adopt a rule solely under the general 
powers of the agency instead of under a specific state law. This 
rulemaking does not exceed a standard set by federal law. In ad-
dition, this rulemaking does not exceed an express requirement 
of state law and does not exceed a requirement of a delegation 
agreement or contract to implement a state or federal program. 
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Finally, this rulemaking is not proposed solely under the general 
powers of the agency but is specifically authorized by the provi-
sions cited in the Statutory Authority section of this preamble. 
The requirement to provide a fiscal analysis of regulations in the 
Texas Government Code was amended by Senate Bill (SB or 
bill) 633 during the 75th Texas Legislature, 1997. The intent of 
SB 633 was to require agencies to conduct an RIA of extraor-
dinary rules. These are identified in the statutory language as 
major environmental rules that will have a material adverse im-
pact and will exceed a requirement of state law, federal law, or a 
delegated federal program, or are adopted solely under the gen-
eral powers of the agency. With the understanding that this re-
quirement would seldom apply, the commission provided a cost 
estimate for SB 633 that concluded, "based on an assessment 
of rules adopted by the agency in the past, it is not anticipated 
that the bill will have significant fiscal implications for the agency 
due to its limited application." The commission also noted that 
the number of rules that would require assessment under the 
provisions of the bill was not large. This conclusion was based, 
in part, on the criteria set forth in the bill that exempted rules from 
the full RIA unless the rule was a major environmental rule that 
exceeds a federal law. Because of the ongoing need to meet 
federal requirements, the commission routinely proposes and 
adopts rules incorporating or designed to satisfy specific fed-
eral requirements. The legislature is presumed to understand 
this federal scheme. If each rule proposed by the commission to 
meet a federal requirement was considered to be a major envi-
ronmental rule that exceeds federal law, then each of those rules 
would require the RIA contemplated by SB 633. This conclusion 
is inconsistent with the conclusions reached by the commission 
in its cost estimate and by the Legislative Budget Board in its 
fiscal notes. The commission contends that the intent of SB 633 
was only to require the full RIA for rules that are extraordinary in 
nature. While the proposed rule may have a broad impact, that 
impact is no greater than is necessary or appropriate to meet the 
requirements of the Federal Clean Air Act (FCAA) and, in fact, 
creates no additional impacts since the proposed rule does not 
exceed the requirement to attain and maintain the National Am-
bient Air Quality Standards (NAAQS). For these reasons, the 
proposed rule falls under the exception in Texas Government 
Code, §2001.0225(a), because it is required by, and does not 
exceed, federal law. 
The commission consistently applied this construction to its rules 
since this statute was enacted in 1997. Since that time, the legis-
lature revised the Texas Government Code, but left this provision 
substantially unamended. It is presumed that "when an agency 
interpretation is in effect at the time the legislature amends the 
laws without making substantial change in the statute, the legis-
lature is deemed to have accepted the agency's interpretation." 
(Central Power & Light Co. v. Sharp, 919 S.W.2d 485, 489 
(Tex. App. Austin 1995), writ denied with per curiam opinion 
respecting another issue, 960 S.W.2d 617 (Tex. 1997); Bullock 
v. Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App. Austin 
1990, no writ); Cf. Humble Oil & Refining Co. v. Calvert, 414 
S.W.2d 172 (Tex. 1967); Dudney v. State Farm Mut. Auto Ins. 
Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000); Southwestern 
Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. Austin 
2000, pet. denied); and Coastal Indust. Water Auth. v. Trinity 
Portland Cement Div., 563 S.W.2d 916 (Tex. 1978)). 
The commission's interpretation of the RIA requirements is 
also supported by a change made to the Texas Administrative 
Procedure Act (APA) by the legislature in 1999. In an attempt 
to limit the number of rule challenges based upon APA require-

ments, the legislature clarified that state agencies are required 
to meet these sections of the APA against the standard of "sub-
stantial compliance" (Texas Government Code, §2001.035). 
The legislature specifically identified Texas Government Code, 
§2001.0225, as falling under this standard. As discussed in this 
analysis and elsewhere in this preamble, the commission sub-
stantially complied with the requirements of Texas Government 
Code, §2001.0225. 
The primary purpose of the proposed amendment is to provide 
public notice, including the opportunity to request a contested 
case hearing, prior to moving a concrete batch plant to within 
440 yards of any property line. The proposed amendment was 
not developed solely under the general powers of the agency, 
but is authorized by specific sections of the THSC, Chapter 382, 
and the Texas Water Code (TWC), that are cited in the Statutory 
Authority sections of this preamble. Therefore, this proposed 
rulemaking action is not subject to the regulatory analysis provi-
sions of Texas Government Code, §2001.0225(b). 
The commission invites public comment regarding the Draft Reg-
ulatory Impact Analysis Determination during the public com-
ment period. Written comments on the Draft Regulatory Impact 
Analysis Determination may be submitted to the contact person 
at the address listed under the Submittal of Comments section 
of this preamble. 
Takings Impact Assessment 
Under Texas Government Code, §2007.002(5), taking means a 
governmental action that affects private real property, in whole or 
in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or the Texas Constitution, §17 or 
§19, Article I or restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the governmental 
action; and is the producing cause of a reduction of at least 25% 
in the market value of the affected private real property, deter-
mined by comparing the market value of the property as if the 
governmental action is not in effect and the market value of the 
property determined as if the governmental action is in effect. 
The commission completed a takings impact analysis for the 
proposed rulemaking action under Texas Government Code, 
§2007.043. The primary purpose of this proposed rulemaking 
action, as discussed elsewhere in this preamble, is to ensure 
that owners or operators of concrete batch plants authorized 
under TCEQ's CBPSP comply with certain public notice require-
ments if they propose to move the location of the concrete batch 
plant to within 440 yards of any property line. The proposed 
rulemaking action will not affect private real property in a manner 
that would require compensation to private real property owners 
under the United States Constitution or the Texas Constitution. 
The proposal also will not affect private real property in a 
manner that restricts or limits an owner's right to the property 
that would otherwise exist in the absence of the governmental 
action. Therefore, the proposed rulemaking will not cause a 
taking under Texas Government Code, Chapter 2007. 
Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and 
therefore must be consistent with all applicable CMP goals 
and policies. The commission conducted a consistency de-
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termination for the proposed rule in accordance with Coastal 
Coordination Act Implementation Rules, 31 TAC §505.22 and 
found the proposed rulemaking is consistent with the applicable 
CMP goals and policies. 
The CMP goal applicable to this rulemaking is to protect, pre-
serve, and enhance the diversity, quality, quantity, functions, and 
values of coastal natural resource areas (31 TAC §501.12(1)). 
The proposed amendment would update TCEQ rules to address 
situations where an applicant initially represents that a concrete 
batch plant will be located greater than 440 yards from any prop-
erty line, but subsequently moves the facility to within 440 yards 
of any property line after the registration is issued. The CMP pol-
icy applicable to this rulemaking is that commission rules comply 
with federal regulations in 40 CFR, to protect and enhance air 
quality in the coastal areas (31 TAC §501.32). This rulemaking 
complies with 40 CFR Part 51, Requirements for Preparation, 
Adoption, and Submittal of Implementation Plans. Therefore, in 
accordance with 31 TAC §505.22(e), the commission affirms that 
this rulemaking is consistent with CMP goals and policies. 
Promulgation and enforcement of this rule will not violate or ex-
ceed any standards identified in the applicable CMP goals and 
policies because the proposed rule is consistent with these CMP 
goals and policies, and because this rule does not create or have 
a direct or significant adverse effect on any coastal natural re-
source areas. 
Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 
Effect on Sites Subject to the Federal Operating Permits Pro-
gram 

The proposed amendments are not expected to have a signif-
icant impact on sites subject to the Federal Operating Permits 
Program. Facilities that operate under a registered standard per-
mit and have a Site Operating Permit (SOP) should evaluate the 
revised applicable requirements of §116.615 to determine if an 
update to their SOP is necessary. 
Announcement of Hearing 

The commission will hold a hybrid in-person and virtual public 
hearing on this proposal in Austin on Thursday, April 6, 2023, 
at 10:00 a.m. in Building E, Room 201S, at the commission's 
central office located at 12100 Park 35 Circle. The hearing is 
structured for the receipt of oral or written comments by inter-
ested persons. Individuals may present oral statements when 
called upon in order of registration. Open discussion will not be 
permitted during the hearing; however, commission staff mem-
bers will be available to discuss the proposal 30 minutes prior to 
the hearing. 
Registration 

Individuals who plan to attend the hearing virtually and want to 
provide oral comments and/or want their attendance on record 
must register by Monday, April 3, 2023. To register for the hear-
ing, please email Rules@tceq.texas.gov and provide the follow-
ing information: your name, your affiliation, your email address, 
your phone number, and whether or not you plan to provide oral 
comments during the hearing. Instructions for participating in the 
hearing will be sent on Wednesday, April 5, 2023, to those who 
register for the hearing. 

Members of the public who do not wish to provide oral comments 
but would like to view the hearing virtually may do so at no cost 
at: 
https://teams.microsoft.com/l/meetup-join/19%3ameet-
ing_N2I1ODU0ZDAtNzJmNC00NzQ0LWFjMmEt-
MmNiNTQwMGQyMWUx%40thread.v2/0?con-
text=%7b%22Tid%22%3a%22871a83a4-a1ce-4b7a-8156-
3bcd93a08fba%22%2c%22Oid%22%3a%22e74a40ea-69d4-
469d-a8ef-06f2c9ac2a80%22%2c%22IsBroadcastMeet-
ing%22%3atrue%7d 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or 
1-800-RELAY-TX (TDD). The hearing will be conducted in Eng-
lish. Language interpretation services may be requested. Re-
quests should be made as far in advance as possible. 
Submittal of Comments 

Written comments may be submitted to Gwen Ricco, MC 205, 
Office of Legal Services, Texas Commission on Environmen-
tal Quality, P.O. Box 13087, Austin, Texas 78711-3087, or 
faxed to fax4808@tceq.texas.gov. Electronic comments may 
be submitted through the TCEQ Public Comments system 
at: https://tceq.commentinput.com/comment/search. File size 
restrictions may apply to comments being submitted electron-
ically. All comments should reference Rule Project Number 
2022-034-116-AI. The comment period opens on March 10, 
2023, and closes on April 10, 2023. Copies of the proposed 
rulemaking can be obtained from the commission's website 
at https://www.tceq.texas.gov/rules/propose_adopt.html. For 
further information, please contact David Munzenmaier, Air 
Permits Division, (512) 239-6092. 
Statutory Authority 

The rule is proposed under Texas Water Code (TWC), §5.013, 
concerning General Jurisdiction of Commission, which es-
tablishes the general jurisdiction of the commission; TWC, 
§5.102, concerning General Powers, which provides the com-
mission with the general powers to carry out its duties under 
the TWC; TWC, §5.103, concerning Rules, which authorizes 
the commission to adopt any rules necessary to carry out 
the powers and duties under the provisions of the TWC and 
other laws of this state; and TWC, §5.105, concerning General 
Policy, which authorizes the commission by rule to establish 
and approve all general policy of the commission. The rule is 
also proposed under Texas Health and Safety Code (THSC), 
§382.017, concerning Rules, which authorizes the commission 
to adopt rules consistent with the policy and purposes of the 
Texas Clean Air Act (TCAA); THSC, §382.002, concerning 
Policy and Purpose, which establishes the commission's pur-
pose to safeguard the state's air resources, consistent with 
the protection of public health, general welfare, and physical 
property; THSC, §382.011, concerning General Powers and 
Duties, which authorizes the commission to control the quality 
of the state's air; THSC, §382.012, concerning State Air Control 
Plan, which authorizes the commission to prepare and develop 
a general, comprehensive plan for the proper control of the 
state's air; THSC, §382.051, concerning Permitting Authority of 
Commission; Rules, which authorizes the commission to issue 
permits and adopt rules as necessary to comply with changes 
in federal law or regulations applicable to permits issued under 
the TCAA; THSC, §382.0513, concerning Permit Conditions, 
which authorizes the commission to establish and enforce 
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permit conditions; THSC, §382.0515, concerning Application 
for Permit, which specifies permit application requirements; 
THSC, §382.0518, concerning Preconstruction Permits, which 
authorizes the commission to grant a permit before work is 
begun on the construction of a new facility or a modification of 
an existing facility; THSC §382.05195, concerning Standard 
Permits, which authorizes the commission to develop and issue 
standard permits for similar facilities; and THSC, §382.056, 
concerning Notice of Intent to Obtain Permit or Permit Review; 
Hearing, which authorizes the commission to provide notice of 
permit applications. 
In addition, the rule is proposed under Federal Clean Air Act, 
42 United States Code, §§7401, et seq., which requires states 
to submit State Implementation Plan revisions that specify the 
manner in which the National Ambient Air Quality Standards will 
be achieved and maintained within each air quality control region 
of the state. 
§116.615. General Conditions. 

The following general conditions are applicable to holders of standard 
permits, but will not necessarily be specifically stated within the stan-
dard permit document. 

(1) Protection of public health and welfare. The emissions 
from the facility, including dockside vessel emissions, must comply 
with all applicable rules and regulations of the commission adopted 
under Texas Health and Safety Code, Chapter 382, and with the intent 
of the Texas Clean Air Act (TCAA), including protection of health and 
property of the public. 

(2) Standard permit representations. All representations 
with regard to construction plans, operating procedures, pollution con-
trol methods, and maximum emission rates in any registration for a 
standard permit become conditions upon which the facility or changes 
thereto, must be constructed and operated. It is unlawful for any per-
son to vary from such representations if the change will affect that per-
son's right to claim a standard permit under this section. Any change 
in condition such that a person is no longer eligible to claim a standard 
permit under this section requires proper authorization under §116.110 
of this title (relating to Applicability). Any changes in representations 
are subject to the following requirements: 

(A) For the addition of a new facility, the owner or op-
erator shall submit a new registration incorporating existing facilities 
with a fee, in accordance with §116.611 and §116.614 of this title, (re-
lating to Registration to use a Standard Permit and Standard Permit 
Fees) prior to commencing construction. If the applicable standard per-
mit requires public notice, construction of the new facility or facilities 
may not commence until the new registration has been issued by the 
executive director. 

(B) For any request to move a concrete batch plant au-
thorized by the Air Quality Standard Permit for Concrete Batch Plants 
to a new location on the site, the owner or operator shall submit a new 
or amended registration and fee and comply with the public notice and 
hearing requirements in the standard permit, unless the new location is 
more than 440 yards from any property line. 

(C) [(B)] For any change in the method of control of 
emissions, a change in the character of the emissions, or an increase 
in the discharge of the various emissions, the owner or operator shall 
submit written notification to the executive director describing the 
change(s), along with the designated fee, no later than 30 days after 
the change. 

(D) [(C)] For any other change to the representations, 
the owner or operator shall submit written notification to the executive 
director describing the change(s) no later than 30 days after the change. 

(E) [(D)] Any facility registered under a standard per-
mit which contains conditions or procedures for addressing changes to 
the registered facility which differ from subparagraphs (A) - (D) [(C)] 
of this paragraph shall comply with the applicable requirements of the 
standard permit in place of subparagraphs (A) - (D) [(C)] of this para-
graph. 

(3) Standard permit in lieu of permit amendment. All 
changes authorized by standard permit to a facility previously permit-
ted under §116.110 of this title shall be administratively incorporated 
into that facility's permit at such time as the permit is amended or 
renewed. 

(4) Construction progress. Start of construction, construc-
tion interruptions exceeding 45 days, and completion of construction 
shall be reported to the appropriate regional office not later than 15 
working days after occurrence of the event, except where a different 
time period is specified for a particular standard permit. 

(5) Start-up notification. 

(A) The appropriate air program regional office of the 
commission and any other air pollution control agency having jurisdic-
tion shall be notified prior to the commencement of operations of the 
facilities authorized by a standard permit in such a manner that a rep-
resentative of the executive director may be present. 

(B) For phased construction, which may involve a se-
ries of units commencing operations at different times, the owner or 
operator of the facility shall provide separate notification for the com-
mencement of operations for each unit. 

(C) Prior to beginning operations of the facilities autho-
rized by the permit, the permit holder shall identify to the Office of 
Permitting, Remediation, and Registration, the source or sources of al-
lowances to be utilized for compliance with Chapter 101, Subchapter 
H, Division 3 of this title (relating to Mass Emissions Cap and Trade 
Program). 

(D) A particular standard permit may modify start-up 
notification requirements. 

(6) Sampling requirements. If sampling of stacks or 
process vents is required, the standard permit holder shall contact the 
commission's appropriate regional office and any other air pollution 
control agency having jurisdiction prior to sampling to obtain the 
proper data forms and procedures. All sampling and testing proce-
dures must be approved by the executive director and coordinated 
with the regional representatives of the commission. The standard 
permit holder is also responsible for providing sampling facilities and 
conducting the sampling operations or contracting with an independent 
sampling consultant. 

(7) Equivalency of methods. The standard permit holder 
shall demonstrate or otherwise justify the equivalency of emission con-
trol methods, sampling or other emission testing methods, and monitor-
ing methods proposed as alternatives to methods indicated in the con-
ditions of the standard permit. Alternative methods must be applied for 
in writing and must be reviewed and approved by the executive director 
prior to their use in fulfilling any requirements of the standard permit. 

(8) Recordkeeping. A copy of the standard permit along 
with information and data sufficient to demonstrate applicability of and 
compliance with the standard permit shall be maintained in a file at the 
plant site and made available at the request of representatives of the ex-
ecutive director, the United States Environmental Protection Agency, 
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or any air pollution control agency having jurisdiction. For facilities 
that normally operate unattended, this information shall be maintained 
at the nearest staffed location within Texas specified by the standard 
permit holder in the standard permit registration. This information 
must include, but is not limited to, production records and operating 
hours. Additional recordkeeping requirements may be specified in the 
conditions of the standard permit. Information and data sufficient to 
demonstrate applicability of and compliance with the standard permit 
must be retained for at least two years following the date that the in-
formation or data is obtained. The copy of the standard permit must be 
maintained as a permanent record. 

(9) Maintenance of emission control. The facilities cov-
ered by the standard permit may not be operated unless all air pollu-
tion emission capture and abatement equipment is maintained in good 
working order and operating properly during normal facility opera-
tions. Notification for emissions events and scheduled maintenance 
shall be made in accordance with §101.201 and §101.211 of this title 
(relating to Emissions Event Reporting and Recordkeeping Require-
ments; and Scheduled Maintenance, Startup, and Shutdown Reporting 
and Recordkeeping Requirements). 

(10) Compliance with rules. Registration of a standard per-
mit by a standard permit applicant constitutes an acknowledgment and 
agreement that the holder will comply with all rules, regulations, and 
orders of the commission issued in conformity with the TCAA and the 
conditions precedent to the claiming of the standard permit. If more 
than one state or federal rule or regulation or permit condition are ap-
plicable, the most stringent limit or condition shall govern. Accep-
tance includes consent to the entrance of commission employees and 
designated representatives of any air pollution control agency having 
jurisdiction into the permitted premises at reasonable times to investi-
gate conditions relating to the emission or concentration of air contam-
inants, including compliance with the standard permit. 

(11) Distance limitations, setbacks, and buffer zones. 
Notwithstanding any requirement in any standard permit, if a standard 
permit for a facility requires a distance, setback, or buffer from other 
property or structures as a condition of the permit, the determination 
of whether the distance, setback, or buffer is satisfied shall be made on 
the basis of conditions existing at the earlier of: 

(A) the date new construction, expansion, or modifica-
tion of a facility begins; or 

(B) the date any application or notice of intent is first 
filed with the commission to obtain approval for the construction or 
operation of the facility. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300868 
Guy Henry 
Acting Deputy Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 239-2678 

CHAPTER 338. ABOVEGROUND STORAGE 
VESSEL SAFETY PROGRAM 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes new Chapter 338, Above-
ground Storage Vessel Safety (ASVS) Program, §§338.1 -
338.3, 338.5, 338.7, 338.9 and §§338.20 - 338.22. 
Background and Summary of the Factual Basis for the Proposed 
Rules 

The proposed new Chapter 338, Aboveground Storage Vessel 
Safety (ASVS) Program, is necessary to implement Senate Bill 
(SB) 900, 87th Texas Legislature, which requires the establish-
ment of the new ASVS Program in the state. 
SB 900 amended the Texas Water Code (TWC) to establish the 
Performance Standards for Safety at Storage Vessels Program 
within the commission. This program has been designated as 
the Aboveground Storage Vessel Safety Program by the execu-
tive director. The bill identifies the safety elements that the com-
mission must include in these standards and the entities reg-
ulated under this new program. The bill requires the commis-
sion to establish an ASVS Program by September 1, 2023, to 
provide for the protection of groundwater and surface water re-
sources in the event of an accident or natural disaster. SB 900 
requires this program to include all critical safety elements appli-
cable to a storage vessel and that the commission determines 
to be critical for the protection of groundwater and surface water 
resources following federal statutes and regulations identified in 
the bill, along with national consensus standards also listed in 
the bill. 
The bill authorizes the commission to conduct rulemaking to es-
tablish the effective date of standards used in implementing the 
program under conditions identified in the bill. 
The commission must establish fees to cover the costs of imple-
menting the registration program, reviewing initial and ten-year 
certifications, amending certifications, inspecting certified facili-
ties, and enforcing compliance with the statutes, rules, and or-
ders. 
Section by Section Discussion 

§338.1 Purpose and Applicability 

The commission proposes new §338.1 to state the purpose and 
scope of the proposed new Chapter 338 (Aboveground Storage 
Vessel Safety Program). 
Proposed subsection (a) establishes that the goal of the ASVS 
Program is to protect groundwater and surface water resources 
in the event of accidents and natural disasters by requiring com-
pliance with the safety standards for the design, construction, 
operation, and maintenance of storage vessels as provided in 
§338.5. 
Proposed subsection (b) specifies that the requirements of new 
Chapter 338 apply to storage vessels located at or part of a petro-
chemical plant, a petroleum refinery, or a bulk storage terminal, 
except as exempted in §338.3. Subsection (b) further states that 
the requirements of this chapter apply to all existing and future 
installed storage vessels that meet the definition of a storage 
vessel as defined in §338.2 related to Definitions. 
Proposed subsection (c) establishes that the owner or operator 
of a storage vessel is required to comply with any other laws and 
regulations, including any other federal, state, or local govern-
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mental agencies or entities and that this chapter does not relieve 
an owner or operator from those responsibilities of compliance. 
Proposed subsection (d) establishes that the owners and op-
erators of storage vessels that are subject to the provisions in 
new Chapter 338 are responsible for complying with this chapter. 
Owners and operators are responsible for any violations or non-
compliance of any person employed or contracted by the owner 
or operator. 
§338.2 Definitions 

The commission proposes new §338.2, which identifies the def-
initions that apply for the purposes of Chapter 338. For the stan-
dards provided in §338.5, the words and terms used in those 
specific standards will have the meanings of that standard, if de-
fined. However, the words and terms as defined in this subsec-
tion shall supersede a definition if provided in a specific standard. 
Proposed paragraph (1) defines the term "bulk storage terminal" 
as was provided in SB 900, in that it refers to a site in the state, in-
cluding end-of-line pipeline storage terminals (excluding break-
out vessels), refinery storage terminals, for-hire storage termi-
nals, rail storage terminals, and barge storage terminals. 
Proposed paragraph (2) defines the term "facility" as a site, tract, 
or other defined area where one or more aboveground storage 
vessels are located. 
Proposed paragraph (3) defines the term "flow-through process 
vessel" as a vessel through which regulated substances flow as 
an integral part of a production process such as petroleum refin-
ing or petrochemical production. These vessels collect material 
discharged from a feedstock storage vessel, or equipment within 
the process before the material is transferred to other equipment 
or storage vessel(s) within the process or to product or by-prod-
uct storage vessels. The definition of a flow-through process 
vessel excludes any vessel that is used for the static storage of 
regulated substances prior to the introduction into the production 
process or used for static storage of regulated substances that 
are products or by-products of the production system. 
Proposed paragraph (4) defines the term "National consensus 
standard" as was provided in SB 900, in that it refers to any 
performance standard for storage vessel, or a modification 
thereof, that has been adopted and promulgated by a nationally 
recognized standards-producing organization under procedures 
whereby persons interested and affected by the scope or pro-
visions of the standard have reached substantial agreement 
on its adoption and afforded an opportunity for diverse views 
to be considered. The American Petroleum Institute (API) and 
National Fire Protection Association (NFPA) standards listed in 
§338.5 of this chapter have met this requirement. 
Proposed paragraph (5) defines the term "petrochemical plant." 
The definition was taken from Title 34 Chapter 3 of the Comptrol-
ler of Public Accounts, Tax Administration, §3.362, Labor Relat-
ing to Increasing Capacity in a Production Unit in a Petrochemi-
cal Refinery or Chemical Plant. The definition refers to a facility 
that in a single continuous operation or using a batch process-
ing method manufactures a basic or an intermediate chemical. 
A petrochemical plant may be either a single facility existing by 
itself or a facility within a chemical plant complex, consisting of 
several separate chemical plants each of which produces a sin-
gle basic or intermediate chemical product. A chemical plant 
complex may include any combination of distinct facilities that 
manufacture basic chemicals, intermediate chemicals, or allied 
chemical products. In a chemical plant complex, each facility 

is considered individually to determine whether it qualifies as a 
petrochemical plant. 
It should be noted that the petrochemical plant definition does not 
include a facility that manufactures "allied chemical products" or 
a facility, other than one that produces a basic or an intermediate 
chemical, that generates any chemical as a waste product or a 
by-product. 
Proposed paragraph (6) defines the term "petroleum refinery." 
The definition was taken from Title 34 Chapter 3 of the Comp-
troller of Public Accounts, Tax Administration, §3.362, Labor 
Relating to Increasing Capacity in a Production Unit in a Petro-
chemical Refinery or Chemical Plant. The term refers to a facility 
that manufactures finished petroleum products from crude oil, 
unfinished oils, natural gas liquids, other hydrocarbons, and 
oxygenates. Products of these refineries include gasoline, 
diesel, kerosene, distillate fuel oils, liquefied petroleum gas 
(LPG), residual fuel oils, lubricants, and other products refined 
through alkylation, coking, cracking, dewaxing, desulphuriza-
tion, distillation, hydrotreating, isomerization, polymerization, 
or other chemical processes. These facilities also produce 
petrochemical feedstock for use by chemical plants. The term 
does not include facilities at an oil or gas lease site that remove 
water or other impurities and merely make the product more 
marketable. 
Proposed paragraph (7) defines the term "regulated substance" 
as defined by TWC §26.343 to include: a substance defined 
in §101(14) of the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) of 1980 (42 U.S.C. 
Section 9601 et seq.), but does not include a substance reg-
ulated as a hazardous waste under the federal Solid Waste 
Disposal Act (42 U.S.C. Section 6921 et seq.); petroleum, includ-
ing crude oil or a fraction of it, that is liquid at standard conditions 
of temperature and pressure; and any other substance desig-
nated by the commission. The following link lists the regulated 
substances under CERCLA §101(14): https://www.ecfr.gov/cur-
rent/title-40/chapter-I/subchapter-J/part-302#302.4. 
Proposed paragraph (8) defines the term "storage vessel" as 
was provided in SB 900, in that it refers to a vessel made of 
non-earthen materials (e.g., concrete, steel, or plastic) located 
on or above the surface of the ground and that: has a capac-
ity of 21,000 gallons (500 barrels) or more; stores a regulated 
substance as defined in the Texas Water Code (TWC), §26.343; 
is located at or is part of a petrochemical plant, a petroleum re-
finery, or a bulk storage terminal; and is not a vessel exempted 
under §338.3. 
§338.3 Exemptions 

The commission proposes new §338.3 related to Exemptions. 
The exemptions listed in this subsection were provided in SB 
900. The types of vessels listed in this subsection are exempt 
from the regulation of this chapter. 
Proposed paragraph §338.3(a)(1) states that vessels used in or 
associated with the production or gathering of crude oil or natural 
gas are exempt. This exemption is specific to upstream sites 
and should not affect the three types of sites that are affected by 
the program: petrochemical plants, petroleum refineries, or bulk 
storage terminals. 
Proposed paragraph (2) states that a vessel that is part of a 
stormwater or wastewater collection system is exempt. Para-
graph (3) is the exemption for flow-through process vessels. This 
exemption also includes pressure vessels, process vessels and 
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water separators. The definition of a flow-through process ves-
sel is provided in §338.2(3). 
Proposed paragraph (4) provides an exemption for storage ves-
sels that are operating above 0.5 pounds per square inch gauge 
(psig). To determine status of this exemption the owner or oper-
ators should either: measure the operating pressure of the stor-
age vessel with a pressure gauge located in the vapor space of 
the vessel or calculate the operating pressure as the total mixture 
vapor pressure at the storage temperature converted to gauge 
pressure. It should be noted that the executive director may ask 
for information that proves that the vessel is exempt from the 
standards found in this chapter. 
Proposed paragraph (5) provides an exemption for heated ves-
sels. For this exemption to apply, the storage vessel must be 
heated using an external heat source. This heat source could 
include, but is not limited to, steam, electric heating elements, 
or a heat medium such as hot oil. A storage vessel in which 
the process fluid being received is above ambient temperature 
and/or storage in an insulated vessel that is not heated using an 
external heat source would not be considered a heated vessel. 
Proposed paragraph (6) provides an exemption for intermediate 
bulk containers or similar vessels that can be moved within a 
facility. It is the executive director's understanding that this ex-
emption would apply to vessels that are equal to or exceed the 
21,000 gallon applicability requirement and are designed to be 
mobile. For example, 'frac tanks' could meet this exemption if 
they are not being used as permanent storage. 
Proposed paragraph (7) provides an exemption for vessels 
that are regulated under the federal Surface Mining Control 
and Reclamation Act. The proposed paragraph (8) provides an 
exemption for vessels used for the storage of products regulated 
under the Federal Food, Drug, and Cosmetic Act. 
Vessels, including associated piping and collection and treat-
ment systems, that are used in the management of leachate, 
methane gas, or methane gas condensate are exempted under 
paragraph (9), unless the vessel is used for storage of a regu-
lated substance, which is defined in TWC §26.343. 
Proposed paragraph (10) provides an exemption for pressure 
vessels that are used to store liquified petroleum gas. Finally, 
vessels that are regulated under the U.S. Department of Trans-
portations' Pipeline and Hazardous Materials Safety Administra-
tion are exempted under proposed paragraph (11). 
Proposed subsection (b) provides that the owner or operator of 
an affected storage vessel may submit a request for a specific 
storage vessel to be exempted from the requirements of this 
chapter. The request must be submitted in written form to the 
executive director or to whomever they designate. The request 
must demonstrate that the storage vessel presents a sufficiently 
low risk of floods, storm surges, hurricanes, accidents, fires ex-
plosions, or other hazards such that it does not warrant regula-
tion under this chapter. If an exemption request is submitted, the 
storage vessel is considered subject to any applicable require-
ments until the executive director has provided written approval 
for the requested exemption. The executive director will deter-
mine what is a "sufficiently low risk" and does not foresee this 
type of exemption being widely requested or approved. 
Proposed subsection (c) states that upon the request of the ex-
ecutive director, an owner or operator claiming to be exempted 
under subsection (a) or (b) of this section must provide appro-

priate documentation or other information in a timely manner to 
support the exemption claim. 
§338.5 Standards 

The commission proposes new §338.5, which provides the appli-
cable performance standards for safety at affected storage ves-
sels to provide for the protection of groundwater and surface wa-
ter resources from a release of regulated substances in the event 
of an accident or natural disaster. The selected standards were 
limited to those listed in SB 900. The bill directed the commis-
sion to include only the critical safety elements that are appli-
cable to a storage vessel that the commission determines to be 
critical for the protection of groundwater and surface water re-
sources. The proposed standards are taken from national con-
sensus standards and federal statutes/regulations. 
In following the requirements found in SB 900, the commission 
is also proposing the listed standards to ensure that the correct 
critical safety elements are applied to the correct types of storage 
vessels as delineated in the applicability section of each national 
consensus standard or federal statute/regulation. This require-
ment is being proposed in subsection (a) and clarifies that for the 
listed standards, applicability of the requirements is based on the 
applicability section for each of the referenced standards. It is not 
the intent of the Executive Director to expand the applicability of 
the national consensus standards or federal statutes/regulations 
beyond the applicability provided in those specific standards. 
For any national consensus standard or federal statute/regula-
tion incorporated by reference in this rule, owners or operators 
must comply with any separate applicable standards and regu-
lations included in the incorporations by reference. 
Proposed subsection (b) establishes the standards that will ap-
ply to existing storage vessels that were in service before or on 
September 1, 2027. This subsection makes it clear that all of 
the listed performance standards for safety will apply. The pro-
posed paragraph (1) incorporates by reference, 40 Code of Fed-
eral Regulations (CFR) Part 68, Chemical Accident Prevention 
Provisions, with the specific sections in that Part that will ap-
ply. Proposed subparagraph (B) incorporates by reference as 
amended through December 19, 2019, 40 CFR §68.3 concern-
ing Definitions (84 Federal Register (FR) 69913). Proposed sub-
paragraph (B) incorporates by reference as amended through 
December 19, 2019 (84 FR 69913) 40 CFR §68.10, Applicability. 
As already stated, the applicability is limited to storage vessels, 
which are defined in §338.2. Proposed clause (i) states that the 
regulated substances that are listed in §338.2 in the definition of 
a storage vessel, should be used instead of the regulated sub-
stance referenced in 40 CFR §68.10. The proposed clause (ii) 
specifies that the threshold quantity that is referenced in 40 CFR 
§68.10 does not apply and applicability is based on the volume 
of the storage vessel as defined in §338.2, which is 21,000 gal-
lon or more of a regulated substance. The proposed clause (iii) 
specifies that the compliance dates provided in this chapter con-
cerning registration and certification apply instead of the multiple 
compliance dates listed in §338.10(a) - (f). 
Proposed subparagraph (C) incorporates by reference as 
amended through December 19, 2019 (84 FR 69913) 40 CFR 
§68.12 General Requirements. 40 CFR §68.12 establishes the 
general requirements for Programs 1, 2, and 3. If the referenced 
section requires that a plan or document be submitted, this will 
either be required under the certification requirements found in 
§338.21 or will be captured as a recordkeeping requirement in 
§338.9. 
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Proposed subparagraph (D) incorporates by reference as 
amended through June 20, 1996 (61 FR 31718) 40 CFR §68.15, 
Management. 40 CFR §68.15 establishes that a management 
system must be developed to oversee the implementation of 
the risk management program. 
Proposed subparagraph (E) incorporates by reference as 
amended through June 20, 1996 (61 FR 31718) 40 CFR §68.48, 
Safety Information. This incorporation by reference concerns 
the Program 2 Prevention Program specific to safety information 
that the owner or operator must maintain. 
Proposed subparagraph (F) incorporates by reference as 
amended through December 19, 2019 (84 FR 69914) 40 CFR 
§68.50, Hazard Review. Subparagraph (F) proposes the incor-
porated requirements that an owner or operator must conduct 
to ensure a review of hazards associated with the regulated 
substances has been conducted. 
Proposed subparagraph (G) incorporates by reference as 
amended through January 31, 1994 (59 FR 4493) 40 CFR 
§68.56, Maintenance. This incorporation provides the re-
quirements that an owner or operator must follow to ensure 
mechanical integrity of the storage vessels, along with required 
training. 
Proposed subparagraph (H) incorporates by reference as 
amended through December 19, 2019 (84 FR 69914), 40 CFR 
§68.65, Process Safety Information. This incorporation by 
reference concerns the Program 3 Prevention Program specific 
to process safety information that the owner or operator must 
develop and maintain. This process safety information must 
include information pertaining to the hazards of the regulated 
substances used or stored, information pertaining to the technol-
ogy of the process (storing of the substances), and information 
pertaining to the equipment being used. 
Proposed subparagraph (I) incorporates by reference as 
amended through December 19, 2019 (84 FR 69914) 40 CFR 
§68.67, Process Hazard Analysis. This subparagraph incorpo-
rates the requirement that the owner or operator must perform 
an initial process hazard analysis. It should be noted that where 
the term process is used, this is specific to only aboveground 
storage vessels that are subject to this chapter. The process 
hazard analysis must be appropriate to the complexity of the 
process and must identify, evaluate, and control the hazards 
involved in the process. The owner or operator must determine 
and document the priority order for conducting process hazard 
analyses based on a rationale, which includes such consider-
ations as extent of the process hazards, number of potentially 
affected employees, age of the process, and operating history 
of the process. 
Proposed subparagraph (J) incorporates by reference as 
amended through January 31, 1994 (59 FR 4493) 40 CFR 
§68.73, Mechanical Integrity. 40 CFR §68.73 establishes 
that the requirements apply to storage vessels and provides 
requirements including: written procedures, training for process 
maintenance activities, inspection and testing, equipment defi-
ciencies, and quality assurance. 
Proposed subparagraph (K) incorporates by reference as 
amended through January 31, 1994 (59 FR 4493) 40 CFR 
§68.75, Management of Change. This incorporation establishes 
the need for a written procedure to manage changes to chemi-
cals, technology, equipment, and procedures. 

Proposed subparagraph (L) incorporates by reference as 
amended through January 31, 1994 (59 FR 4493) 40 CFR 
§68.77, Pre-Startup Review. 40 CFR §68.77 establishes the 
requirements to perform a pre-startup safety review for any new 
or modified storage vessel. 
Proposed subparagraph (M) incorporates by reference as 
amended through December 19, 2019 (84 FR 69915) all sec-
tions of 40 CFR Part 68, Subpart E, Emergency Response, 
(40 CFR §§68.90, 68.93, 68.95, 68.96). Subparagraph (M) 
incorporates the requirements for responding to an emergency 
response including applicability, emergency response coordina-
tion activities, an emergency response program, and emergency 
response exercises. 
Proposed subparagraph (N) incorporates by reference as 
amended through April 9, 2004 (69 FR 18832) all sections of 
40 CFR Part 68, Subpart G, Risk Management Plan; (40 CFR 
§§68.150, 68.151. 68.152, 68.155, 68.160, 68165, 68.168, 
68.170, 68.175, 68.180, 68.180, 68.185, 68.190, 68.195). 
Subparagraph (N) incorporates the requirements for a risk 
management plan including submissions, assertion of claims of 
confidential business information, substantiating claims of con-
fidential business information, executive summary, registration, 
offsite consequence analysis, five-year accident history, pre-
vention program, emergency response program and exercises, 
certification, updates, and required corrections. Submission of 
plans, registration, and certification will follow the requirements 
found in this chapter. 
Proposed subparagraph (O) incorporates by reference as 
amended through December 19, 2019 (84 FR 69916) all sec-
tions of 40 CFR Part 68, Subpart H, Other Requirements, (40 
CFR §§68.200, 68.210, 68.215, 68.220). 40 CFR Part 68, 
Subpart H establishes requirements recordkeeping, availability 
of information to the public, permit content and air permitting 
authority or designated agency requirements, and audits. The 
recordkeeping timeframes found in this chapter should be used 
instead of the five-year recordkeeping requirement in 40 CFR 
§68.200. 
The proposed paragraph (2) incorporates by reference, 40 CFR 
Part 112, Oil Pollution Prevention, with the specific sections in 
that Part that will apply. Proposed subparagraph (A) incorpo-
rates by reference as amended through April 18, 2011 (76 FR 
21550) 40 CFR §112.1 General Applicability. The applicability of 
40 CFR Part 112 applies to any owner operator of a non-trans-
portation-related onshore or offshore facility engaged in drilling, 
producing, gathering, storing, processing, refining, transferring, 
distributing, using, or consuming oil and oil products, which due 
to its location, could be expected to discharge oil in quantities 
that may be harmful into waters of United States. For this chap-
ter, the 40 CFR Part 112 rules apply only to aboveground storage 
vessels, which meet the definition of a storage vessel in §338.2. 
The storage vessel exemptions found in §338.3 will also ap-
ply when determining applicability for this part. The exemptions 
found in 40 CFR §112.1(d) would also apply when determining 
applicability for this chapter. In 40 CFR §112.1(f) where the term 
'Regional Administrator' should be considered to be the execu-
tive director. 
Proposed subparagraph (B) incorporates by reference as 
amended through April 21, 2020 (85 FR 223399) 40 CFR §112.2 
Definitions. 40 CFR §112.2 provides definitions of terms that 
would be specific to this Part. 
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Proposed subparagraph (C) incorporates by reference as 
amended through November 22, 2011 (76 FR 72124) 40 CFR 
§112.3 Requirement to Prepare and Implement a Spill Pre-
vention, Control, and Countermeasure Plan. 40 CFR §112.3 
establishes the requirements associated with the development 
and implementing a Spill Prevention Control and Countermea-
sure Plan. 
Proposed subparagraph (D) incorporates by reference as 
amended through November 13, 2009 (74 FR 58810) 40 CFR 
§112.6 Qualified Facilities Plan Requirements. 40 CFR §112.6 
provides the requirements for Tier I and Tier II qualified facilities 
concerning spill prevention control and countermeasure plans. 
The requirements for Tier I facilities include preparation and 
self-certification of the plans, technical amendments, and plan 
templates along with applicable requirements. The requirements 
for Tier II facilities include preparation and self-certification of 
plans, technical amendments, applicable requirements, and 
professional engineer certification of portions of a qualified 
facility's self-certified plan. 
Proposed subparagraph (E) incorporates by reference as 
amended through November 13, 2009 (74 FR 58810) 40 CFR 
§112.7 General Requirements for Spill Prevention, Control, and 
Countermeasure Plans. 40 CFR §112.7 establishes the general 
requirements for a spill prevention, control, and countermeasure 
plan, including but not limited to: the plan uses good engineer-
ing practices, has full management approval, the plan must be 
available in writing, if the plan does not follow the specifically 
listed sequence specified in the plan, an equivalent plan must 
be approved and followed. The plan must also address when 
additional facilities or procedures, methods, or equipment are 
not yet fully operation by providing details of installation and 
operational start-up information. 
Proposed subparagraph (F) incorporates by reference as 
amended through December 5, 2008 (73 FR 74304) 40 CFR 
§112.8 Spill Prevention, Control, and Countermeasure Plan 
requirements for onshore facilities (excluding production facil-
ities). For facilities that are subject to this section, the owner 
or operator must meet the requirements of 40 CFR §112.7 and 
the specific discharge prevention and containment procedures 
listed in 40 CFR §112.8. 
Proposed subparagraph (G) incorporates by reference as 
amended through December 5, 2008 (73 FR 74305) 40 CFR 
§112.12 Spill Prevention, Control, and Countermeasure Plan 
Requirements. For facilities that are subject to this section, 
the owner or operator must meet the requirements of 40 CFR 
§112.7 and the specific discharge prevention and containment 
procedures listed in 40 CFR §112.12 

Proposed subparagraph (H) incorporates by reference as 
amended through July 17, 2002 (67 FR 47151) 40 CFR §112.20 
Facility Response Plans. 40 CFR §112.20 establishes the 
requirements of when an owner operator of a non-transporta-
tion-related onshore or offshore facility, which due to its location, 
could be expected to cause substantial harm to the environment 
by discharging oil into or on the navigable waters or adjoining 
shorelines, must prepare a facility response plan. This plan may 
be required to be submitted to the executive director during the 
facilities certification and will be required to be kept on-site per 
the recordkeeping requirements. 
Proposed subparagraph (I) incorporates by reference as 
amended through June 30, 2000 (65 FR 40798) 40 CFR §112.21 
Facility Response Training and Drills/Exercises. The proposed 

rule language notes that the term "Regional Administrator" used 
in 40 CFR §112.21 should be replaced with "executive director". 
If a facility is required to prepare a facility response plan in 40 
CFR §112.20, then the owner or operator must develop and 
implement a facility response training program and develop a 
drill/exercise program based on the requirements found in 40 
CFR §112.21. 
The proposed paragraph (3) incorporates by reference, 40 CFR 
Part 264 Standards for Owners and Operators of Hazardous 
Waste Treatment, Storage, and Disposal Facilities, with the spe-
cific sections in the Part that will apply. Proposed subparagraph 
(A) incorporates by reference as amended through December 
10, 1987 (52 FR 46963) 40 CFR §264.10, Applicability. The ap-
plicability of 40 CFR Part 264 applies to any owner operator of 
facilities that treat, store, or dispose of hazardous waste. For this 
chapter, the 40 CFR Part 264 rules apply only to aboveground 
storage vessels, which meet the definition of a storage vessel 
in §338.2. The storage vessel exemptions found in §338.3 will 
also apply when determining applicability for this part. The ex-
emptions found in 40 CFR §264.1 would also apply when deter-
mining applicability for this chapter. 
Proposed subparagraph (B) incorporates by reference as 
amended through January 31, 1985 (50 FR 4514) 40 CFR 
§264.14, Security. The proposed rule language notes that the 
term "Regional Administrator" in 40 CFR §264.14 should be 
replaced with "executive director". Per the requirements of 40 
CFR §234.14 the owner or operator must prevent unknowing 
entry, minimize the possibility for unauthorized entry of persons 
or livestock into the active portion of the facility, must have a 
24-hour surveillance system that monitors and controls entry or 
have fencing. The owner or operator must have signage posted 
per the requirements that notices "Danger - Unauthorized 
Personnel Keep Out". 
Proposed subparagraph (C) incorporates by reference as 
amended through November 28, 2016 (81 FR 85826) 40 CFR 
§264.15, General Inspection Requirements. 40 CFR §264.15 
establishes the general inspection requirements that are appli-
cable to a regulated storage vessel. This includes but is not 
limited to requirements to; inspect the facility, have a written 
schedule for inspecting equipment, remedy any deterioration or 
malfunction of equipment, and record inspections. 
Proposed subparagraph (D) incorporates by reference as 
amended through April 4, 2006 (71 FR 16903) 40 CFR §264.16, 
Personnel Training. 40 CFR §264.16 establishes personnel 
training requirements to ensure that facility personnel are able 
to respond effectively to emergencies. 
Proposed subparagraph (E) incorporates by reference as 
amended through July 14, 2006 (71 FR 40272) 40 CFR §264.17, 
General Requirements for Ignitable, Reactive or Incompatible 
Wastes. 40 CFR §264.17 establishes the requirements that an 
owner or operator must take to prevent accidental ignition or 
reaction of ignitable or reactive waste. 
Proposed subparagraph (F) incorporates by reference as 
amended through July 14, 2006 (71 FR 40272) 40 CFR 
§264.18(b), Floodplains. 40 CFR §264.18(b) establishes the 
requirements for storage vessels that are located in a 100-year 
floodplain. 
Proposed subparagraph (G) incorporates by reference as 
amended through May 19, 1980 (45 FR 33221) 40 CFR 
§264.31, Design and Operation of Facility. 40 CFR §264.31 
states that facilities must be designed, constructed, maintained, 
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and operated to minimize the possibility of a fire, explosion, or 
any unplanned sudden or non-sudden release of hazardous 
waste or hazardous waste constituents to air, soil, or surface 
water, which could threaten human health or the environment. 
Proposed subparagraph (H) incorporates by reference as 
amended through April 1, 1983 (48 FR 14294) 40 CFR §264.32, 
Required Equipment. 40 CFR §264.32 states what equipment 
or processes must be located at a subject facility. This includes 
an internal communications or alarm system, ability to contact 
local police/fire departments or State or local emergency re-
sponse teams, have on-site fire control equipment, and water at 
adequate volume and pressure. 
Proposed subparagraph (I) incorporates by reference as 
amended through April 1, 1983 (48 FR 14294) 40 CFR §264.33, 
Testing and Maintenance of Equipment, which requires all 
affected facilities to test and maintain as necessary, the commu-
nications/alarm systems, fire protection equipment, spill control 
equipment, and decontamination equipment to assure its proper 
operation in time of an emergency. 
Proposed subparagraph (J) incorporates by reference as 
amended through May 19, 1980 (45 FR 33221) 40 CFR 
§264.34, Access to Communications or Alarm System, which 
establishes requirements on when personnel involved in the 
affected operations must have access to emergency communi-
cation/alarm devices. 
Proposed subparagraph (K) incorporates by reference as 
amended through May 19, 1980 (45 FR 33221) 40 CFR 
§264.37, Arrangements with Local Authorities. 40 CFR §264.37 
establishes the requirements the owner or operator must at-
tempt to make concerning the potential need for services from 
State and local authorities. 
The proposed paragraph (4) incorporates by reference, specific 
sections from the American Petroleum Institute (API) Standard 
653, Tank Inspection, Repairs, Alteration, and Reconstruction. 
The version of the API 653 standard being incorporated is the 
fifth edition, issued in November 2014, with Addendum 1 issued 
in April 2018 and Addendum 2 issued in May 2020. 
Proposed subparagraph (A) incorporates by reference Section 
4.3: Tank Shell Evaluation and any applicable Annex found in 
API 653. All affected storage vessels that meet the definition of 
a storage vessel in §338.2 and are not exempted under §338.3 
are required to comply with the requirements listed in Section 4.3 
found in API 653. These requirements include general require-
ments, actual thickness determinations, minimum thickness cal-
culations for welded tank shells, minimum thickness calculations 
for riveted tank shells, distortions, flaws, wind girders and shell 
stiffeners, shell welds, shell penetrations, and operation at ele-
vated temperatures. 
Proposed subparagraph (B) incorporates by reference as 
amended through September 1, 2023, Section 4.4: Tank 
Bottom Evaluation and any applicable Annex found in API 
653. All affected storage vessels that meet the definition of a 
storage vessel in §338.2 and are not exempted under §338.3 
are required to comply with the requirements listed in Section 
4.4 found in API 653. These requirements include general 
requirements, causes of bottom failures, tank bottom release 
prevention systems, bottom plate thickness measurements, 
minimum thickness for tank bottom plates, and minimum thick-
ness for annual plate rings. 

Proposed subparagraph (C) incorporates by reference Section 
4.5: Tank Foundation Evaluation and any applicable Annex 
found in API 653. All affected storage vessels that meet the 
definition of a storage vessel in §338.2 and are not exempted 
under §338.3 are required to comply with the requirements 
listed in Section 4.5 found in API 653. These requirements 
include general requirements, foundation repair or replacement, 
and anchor bolts. 
Proposed subparagraph (D) incorporates by reference Section 
6.2: Inspection Frequency Considerations and any applicable 
Annex found in API 653. All affected storage vessels that meet 
the definition of a storage vessel in §338.2 and are not exempted 
under §338.3 are required to comply with the requirements listed 
in Section 6.2 found in API 653. These requirements include 
several inspection frequency considerations for the storage ves-
sels, along with how the interval between inspections should be 
determined. 
Proposed subparagraph (E) incorporates by reference Section 
6.3: Inspections from the Outside of the Tank and any applicable 
Annex found in API 653. All affected storage vessels that meet 
the definition of a storage vessel in §338.2 and are not exempted 
under §338.3 are required to comply with the requirements listed 
in Section 6.3 found in API 653. These requirements include rou-
tine in-service inspections, external inspections, ultrasonic thick-
ness inspections, and cathodic protection surveys. 
Proposed subparagraph (F) incorporates by reference Section 
6.4: Internal Inspection and any applicable Annex found in API 
653. All affected storage vessels that meet the definition of a 
storage vessel in §338.2 and are not exempted under §338.3 
are required to comply with the requirements listed in Section 
6.4 found in API 653. These requirements include general re-
quirements and inspection interval requirements. 
Proposed subparagraph (G) incorporates by reference Section 
8: Design Considerations for Reconstructed Tanks and any ap-
plicable Annex found in API 653. All affected storage vessels 
that meet the definition of a storage vessel in §338.2 and are not 
exempted under §338.3 are required to comply with all of the 
applicable requirements found in Section 8 of API 653. These 
requirements include general requirements, new weld joints, ex-
isting weld joint, shell design, shell penetrations, wind girders 
and shell stability, roofs, and seismic design. 
Proposed subparagraph (H) incorporates by reference Section 
9: Tank Repair and Alteration and any applicable Annex found in 
API 653. All affected storage vessels that meet the definition of 
a storage vessel in §338.2 and are not exempted under §338.3 
are required to comply with all of the applicable requirements 
found in Section 9 of API 653. These requirements include gen-
eral requirements, removal and replacement of shell plate mate-
rial, weld joint design, door sheet installation, shell repairs using 
lap-welded patch plates, repairs using nonmetallic materials, re-
pairs of defects in shell plate material, alteration of tank shells 
to change shell height, repair of defective welds, repair of shell 
penetrations, addition or replacement of shell penetrations, al-
teration of existing shell penetrations, repair/replacement of tank 
bottoms, repair of fixed roofs, repair of floating roofs, repair/re-
placement of floating roof perimeter seals, and hot taps. 
The proposed paragraph (5) incorporates by reference, specific 
sections from the API Standard 2350; Overfill Prevention for 
Storage Tanks in Petroleum Facilities, Fifth Edition, September 
2020 (Errata 1, April 2021). The standard applies to all storage 
vessels as defined in §338.2 with an internal design pressure not 
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more than 2.5 psig, that contain either a National Fire Protection 
Association (NFPA) Class I liquid (a liquid that has a flash point 
below 100 degrees Fahrenheit) or a Class II liquid (any liquid that 
has a flash point at or above 100 degrees Fahrenheit and below 
140 degrees Fahrenheit). 
Proposed subparagraph (A) incorporates by reference Section 
4: Overfill Prevention System (OPS) and any applicable Annex 
found in API 2350. All affected storage vessels that meet the def-
inition of a storage vessel in §338.2 and are not exempted under 
§338.3 are required to comply with all of the applicable require-
ments found in Section 4 of API 2350. The standard states that 
the prevention of vessel overfills requires the consideration of the 
following: awareness and calculation of available vessel capac-
ity and inventory, monitoring and control of product movement 
and vessel level during filling, reliable instrumentation, sensors, 
human response to manually initiate the termination of flow, use 
of automatic vessel gauging systems or independent high-level 
alarms, and use of automated response systems to automati-
cally terminate the flow. Section 4 also establishes the require-
ments for a management system to fulfill the task required to pre-
vent an overfill of storage vessels. Requirements for risk assess-
ment are also provided in Section 4. Requirements for defining 
operating parameters in establishing levels of concerns, critical 
high levels, automated overfill prevention system activation lev-
els, high-high or HH vessel levels, high levels, maximum work-
ing levels, response times, and level of concern changes and 
periodic reviews are also provided. In Section 4, there are also 
requirements for overfill prevention system (OPS) procedures, 
which include procedures for operations, procedures for training 
on overfill prevention systems, procedures for testing, inspec-
tion, and maintenance of the equipment of an OPSs, training for 
testing, inspection, and maintenance of OPSs, proof test docu-
mentation, and vessel alarm reports. 
Proposed subparagraph (B) incorporates by reference Section 
5: Requirements for OPS Procedures and any applicable An-
nex found in API 2350. All affected storage vessels that meet 
the definition of a storage vessel in §338.2 and are not exempted 
under §338.3 are required to comply with all of the applicable re-
quirements found in Section 5 of API 2350. It is stated in the API 
2350 standard that there are two types of OPS that are generally 
used to terminate a receipt of product into a storage vessel; with 
those types being a manual overfill prevention system (MOPS) 
and an automated overfill prevention system (AOPS). Section 
5 provides requirements for vessel category criteria and instru-
ments/equipment used for overfill prevention. 
SB 900 requires that the commission review and propose rules 
that require fire suppression systems on storage vessels that are 
subject to the ASVS program. There were two standards listed 
in the bill; National Fire Protection Association (NFPA) 30 Chap-
ter 22 and API Recommended Practice 2001. The proposed 
rule language in paragraphs (6) and (7) incorporate by reference 
specific sections from these two standards. The proposed para-
graph (6) incorporates by reference Section 22.8, Fire Protection 
for Aboveground Storage Tanks from NFPA 30 Chapter 22 and 
any applicable Annex. Section 22.8 requires a fire-extinguish-
ing system to be installed and used in accordance with NFPA 
standards. Applicability of the standard is based on NFPA 30 
§22.8(1)-(4). This standard applies to atmospheric storage ves-
sels with a storage capacity of 50,000 gallons or more, contain a 
Class I liquid (flash point that is less than 100 degrees Fahren-
heit), the vessels are located in a congested area where there is 
an unusual exposure hazard to vessels from adjacent property 
or to adjacent property from the vessels, and the vessels are a 

fixed-roof or a combination fixed- and floating-roof that does not 
meet the requirements of NFPA 30 §§22.2.2(2) or (3) to be clas-
sified as a floating roof vessel. 
Proposed paragraph (7) requires that for all storage vessels that 
are not required to install a fire suppression system under para-
graph (6) of this section, API Recommended Practice 2001, 10th 
Edition, July 2019, Sections 5, 6, 7, 8, 9, 10, 11 and any applica-
ble Annex are incorporated by reference and shall apply. Sec-
tion 5 concerns the fire considerations design to help prevent po-
tential hazards from resulting, during a fire. Section 6 concerns 
the general approach for fire control and extinguishment use by 
both large and small facilities throughout the petroleum industry. 
This section provides general requirements for the three types 
of fire suppressing systems: fixed system, semifixed system, 
and portable equipment. The section furthermore discusses the 
requirements for the use of water, foam, dry chemicals, com-
bined (dual) agents, or clean agents to control and extinguish 
fires. Section 7 provides the operating practices, including gen-
eral requirements to establish standard operation procedures 
and emergency operating procedures and what needs to occur 
if a loss of containment should happen. Section 8 provides the 
maintenance procedures for fire prevention during construction, 
turnaround, repair, demolition, and routine/emergency mainte-
nance activities. Section 9 addresses the basic principles of 
an emergency response and fire protection organization. While 
Section 10 provides the requirements for the training needed for 
firefighting. Finally, Section 11 addresses the need for pre-fire 
incident planning. 
Proposed subsection (c) establishes the standards that will ap-
ply for new storage vessels that are placed into service after 
September 1, 2027. Proposed paragraph (1) states that all the 
standards that are listed in subsection (b) will apply to new stor-
age vessels. 
Proposed paragraph (2) incorporates by reference all sections of 
API 650: Welded Tanks for Oil Storage, Thirteen Edition, March 
2020 (Errata 1, January 2021). The API 650 standard estab-
lishes minimum requirements for material, design, fabrication, 
erection, and inspection for vertical, cylindrical, aboveground, 
closed- and open-top, welded storage vessels in various sizes 
and capacities for internal pressures approximating atmospheric 
pressure. All affected storage vessels that are placed into ser-
vice after September 1, 2027, that meet the definition of a stor-
age vessel in §338.2 and are not exempted under §338.3 are 
required to comply with all of the applicable requirements found 
in API 650. These standards apply to new storage vessels. 
Proposed paragraph (3) incorporates by reference NFPA 30 
§22.4; Location of Aboveground Storage Tanks from NFPA 30, 
Chapter 22 (Edition: 2021). All affected storage vessels that 
are placed into service after September 1, 2027, that meet the 
definition of a storage vessel in §338.2 and are not exempted 
under §338.3 are required to comply with all of the applicable 
requirements found in NPFA 30, §22.4, which concerns the 
location of aboveground storage vessels. These standards 
apply to new storage vessels. 
Proposed subsection (d) provides the requirement that an owner 
or operator subject to the standard in subsection (b) must make 
any needed modifications or retrofits that are necessary to obtain 
compliance with the standards in §338.5 during the first out-of-
service maintenance period for the storage vessel after Septem-
ber 1, 2027. An owner or operator may request approval from the 
executive director that the necessary modifications or retrofits 
are not technically feasible. The request is not approved un-
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less a written response is received from the executive director. 
This requirement applies to modifications or retrofits and does 
not apply to newly constructed storage vessels. It should also 
be noted as stated in the §338.21, Certification Section of the 
proposed rules, owners or operators of storage vessels brought 
into service prior to September 1, 2027, must certify compliance 
with the standards of §338.5 upon completion of the next reg-
ularly scheduled out-of-service maintenance, but no later than 
September 1, 2037. Owners or operators of storage vessels 
constructed and brought into service after September 1, 2027, 
must certify compliance with the §338.5 standards no later than 
30 days after the start of operation of the storage vessel. 
§338.7 Inspections 

The commission proposes new §338.7 which establishes re-
quirements the inspection requirements. The executive director 
will conduct inspections of storage vessels that are subject to 
these regulations to determine current compliance status. 
Proposed subsection (a) states that in order to better develop 
these regulations, to conduct a study associated with these reg-
ulations, or to enforce the requirements of the ASVS program, 
at the request of the executive director, the owner or operator 
must per paragraph (1) furnish information related to the stor-
age vessel, including storage vessel equipment and contents, 
and (2) allow the executive director to have access to and obtain 
all records relating to the storage vessel. 
Proposed subsection (b) establishes when and what actions the 
executive director may do to develop these regulations further, 
conduct a study associated with these regulations, or to enforce 
the requirements of the ASVS program. Proposed paragraph 
(1) states that the executive director may enter at reasonable 
times to a facility in which a storage vessel is located. Proposed 
paragraph (2) states that the executive director may inspect and 
obtain samples of a regulated substance contained in the stor-
age vessel. Proposed paragraph (3) states that the executive 
director may conduct monitoring or testing of the storage vessel, 
associated equipment, contents, or surrounding soils, air, sur-
face water, or groundwater. 
Proposed subsection (c) establishes that the executive director 
may require an owner or operator to conduct monitoring and test-
ing, if the executive director determines that there is reasonable 
cause to believe that a release has occurred in an area in which 
the storage vessel is located. 
§338.9 Recordkeeping 

The commission proposes new §338.9(a) to establish the gen-
eral recordkeeping requirements. Proposed paragraph (1) spec-
ifies that the owner or operator of an aboveground storage vessel 
must develop and maintain all records required by the provisions 
of this chapter. This includes recordkeeping requirements that 
are provided in the incorporated by reference standards. 
Proposed paragraph (2) specifies that except as provided in 
paragraph (3), an owner or operator must maintain copies of all 
required records pertaining to an aboveground storage vessel 
in a secure location at the facility premises. The records must 
be immediately accessible for reference and use by the owner 
or operator and must be made available for inspection upon 
request by the executive director. 
Proposed paragraph (3) establishes that if an owner or opera-
tor cannot reasonably maintain copies of the required records 
on the facility premises, then the records may be maintained 
at a readily accessible alternate site, provided that the records 

are accessible for reference and use by the owner or operator 
and the records are readily accessible and available for inspec-
tion upon request by the executive director. If the records will 
be maintained at an alternative site, information concerning this 
alternative site will be required to be reported during the regis-
tration/certification process. During an inspection, the owner or 
operator should have facilities available so that the executive di-
rector can view the records electronically at the facility where the 
storage vessel is located. 
Proposed subsection (b) specifies the required records and doc-
uments. Proposed paragraph (1) requires that the owner or op-
erator must meet all recordkeeping requirements and that they 
must maintain copies of the records described in subparagraphs 
(A) and (B) for the operational life of the aboveground storage 
vessel. The requirement to maintain copies of the records for 
the operational life of the storage vessel is different from most 
agency recordkeeping requirements. However, the ASVS pro-
gram is different in that the main goal is concerning design per-
formance standards for safety. Therefore, how the storage ves-
sel was originally designed, located, and what disaster plans 
were developed is necessary for the purpose of this program. 
Proposed subparagraphs (A) and (B) require that copies must 
be kept of the original and any amended registration and certifi-
cation documents submitted, in accordance with §338.20 and 
§338.21 respectively. The executive director will develop the 
registration and certification program, which is envisioned to be 
completely electronic. The owner or operator should be able to 
print a copy of their submission or convert the information into 
a readable electronic format. Having this information available 
in either a paper format or an electronic format at the facility or 
alternative facility would meet this requirement. 
Proposed paragraph (2) specifies that the owner or operator 
must maintain copies of records and documents demonstrat-
ing compliance with all applicable standards found in §338.5. 
Proposed subparagraphs (A) through (I) identify the standards 
that require documentation to demonstrate compliance with the 
safety standard. 
The executive director will develop a guidance document to 
help owners and operators with determining compliance with 
the ASVS program. This will include, but not be limited to: 
determining if their storage vessels are subject to the ASVS reg-
ulations, how to register their storage vessels, what information 
will be needed to provide certification status, fee requirements, 
and recordkeeping requirements. The executive director plans 
to provide a final draft of the guidance document before the start 
of the program on September 1, 2027. 
§338.20 Registration 

The commission proposes new §338.20(a) to establish the 
deadline for existing aboveground storage vessels to register 
as September 1, 2027. 
Proposed subsection (b) specifies the registration requirements 
for new aboveground storage vessels (vessels placed into ser-
vice on or after September 1, 2027). The owner or operator of 
new vessels have 30 days after the start of operation to register 
the aboveground storage vessel with the commission. 
Proposed subsection (c) specifies that the owner or operator of 
an aboveground storage vessel is responsible with complying 
with the registration requirements. An owner or operator may 
designate an authorized representative to complete and submit 
the required registration, but the owner or operator is the respon-
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sible party for ensuring the vessel(s) they own comply with the 
ASVS program. 
Proposed subsection (d) specifies that the owner or operator of 
vessels that are required to be registered are also required to 
pay the fee as described in §338.22. Aboveground storage ves-
sels that are not registered as required, are still subject to the 
fee. Therefore, if an aboveground storage vessel is registered 
after the deadline, an owner or operator would be required to 
pay registration fees from the registration deadline to the date of 
registration. 
Proposed subsection (e) requires the current owner or operator 
of a storage vessel to notify the executive director of any changes 
to the to the registration within 30 days of the change. Changes 
that require notification include, but aren't limited to, the opera-
tional status of any storage vessel, the substance stored in any 
storage vessel, the ownership of any storage vessel, the com-
pliance of any storage vessel, and the location of records for 
storage vessels. 
Proposed subsection (f) requires the owner or operator of a stor-
age vessel to provide all the registration information requested 
by the executive director for each storage vessel. All registration 
information must be filled out completely and accurately. Owners 
or operators must complete a registration form for each facility, 
with all storage vessels located within a facility on the same reg-
istration form. 
Proposed subsection (g) specifies that the executive director 
may require the owner or operator to submit additional informa-
tion if the information submitted was inaccurate, unclear, illegi-
ble, incomplete, or otherwise inadequate. If the executive direc-
tor requests additional information, the owner or operator has 30 
days to provide the information requested. 
Proposed subsection (h) specifies the requirements to remove 
a storage vessel from the program. To remove a storage vessel 
from the program, the vessel must be decommissioned and no 
longer be subject to the definition of a storage vessel as defined 
in §338.2 of this title. The owner or operator must notify the ex-
ecutive director, using the method authorized by the executive 
director, and certify that it no longer is subject to the program. 
A storage vessel registered with the executive director is con-
sidered a storage vessel as long as the vessel has the potential 
to contain a regulated substance. A storage vessel that is de-
commissioned and permanently removed from service would no 
longer require registration with the executive director under this 
program. The owner or operator must pay all outstanding fees 
owed to the agency before removing the vessel from the pro-
gram. 
§338.21 Certification 

The commission proposes new §338.21 to establish the require-
ments for certification. 
Proposed subsection (a) specifies that for storage vessels 
brought into service on or before September 1, 2027, the owner 
or operator of a storage vessel must report its compliance status 
to the executive director by September 1, 2027. The storage 
vessel does not need to comply with the safety standards at 
this time, but the owner or operator shall indicate by this date 
whether the storage vessel meets the safety standards. 
Proposed subsection (b) establishes the deadline for storage 
vessels brought into service before September 1, 2027. The 
owner or operator of these vessels must certify compliance dur-

ing the next regularly scheduled out-of-service maintenance of 
the vessel, but no later than September 1, 2037. 
Proposed subsection (c) establishes that the owner or operator 
of new vessels - those constructed and brought into service af-
ter September 1, 2027 - must certify compliance with the safety 
standards no later than 30 days from the start of operation. 
Proposed subsection (d) specifies that the owner or operator 
must re-certify compliance with the safety standards every 10 
years. 
§338.22 Fees for Aboveground Storage Vessels. 
The commission proposes new §338.22 to establish the fees for 
the ASVS program. 
Proposed subsection (a) includes the costs that the fee would 
need to cover, as provided in SB 900, including implementing a 
registration program, reviewing certifications, inspect sites/facil-
ities, and enforce compliance with applicable standards. 
Proposed subsection (b) establishes the fee assessment. Pro-
posed paragraph (1) establishes that the maximum fee for an 
aboveground storage vessel is $2,000. The agency will publish 
a fee schedule based on a combination of a flat fee per vessel 
and a per barrel fee based on vessel capacity for vessels over 
20,000 barrels, not to exceed the maximum of $2,000 per vessel 
established in this section. 
Based on the preliminary estimate of the number and capacity 
of the regulated vessels, the proposed preliminary fee schedule 
would be a flat fee of $200 per vessel and an additional $0.0024 
per barrel of capacity for vessels over 20,000 barrels. Table 1 
below shows what the total fee would be for various vessel ca-
pacities with the proposed fee. The proposed fee schedule is 
subject to change and will be finalized through the Texas Regis-
ter notification process. 
Figure: 30 TAC Chapter 338 - Preamble 

Larger capacity storage vessels are more complex, will require 
additional time and resources to inspect and review, and present 
a greater risk to public health and the environment; therefore, 
larger vessels will be assessed a larger fee. The estimated num-
ber of vessels and associated size distribution the executive di-
rector used for the preliminary fee calculations have an unknown 
degree of certainty. Due to this uncertainty, it is highly probable 
that the fees will need adjustment in the future. Publishing the 
fee schedule outside of the rulemaking will allow the executive 
director to adjust the fees more easily to remain revenue neutral. 
Proposed paragraph (2) specifies that the owner or operator 
must pay the fee upon initial registration and annually. 
Proposed paragraph (3) establishes that owner or operator shall 
pay fees by check, money order, electronic funds transfer, or 
through the executive director's payment portal. This subsection 
also authorizes the executive director to assess penalties and 
interest for late payments, in accordance with 30 TAC Chapter 
12, relating to Payment of Fees). 
Proposed paragraph (4) establishes that the executive director 
may adjust the fees for storage vessels registered in this pro-
gram up to the maximum fee, on an annual basis. The executive 
director will notify the responsible parties of the fee changes 
through an appropriate notification process, such as through 
publication in the Texas Register. The fees may be adjusted to 
cover the reasonable costs to implement a registration program 
for affected facilities, review initial and ten-year certifications, 
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amend certifications, inspect certified facilities, and enforce 
compliance with applicable standards of TWC § 26.3442 and 
rules and orders adopted under those subsections. 
Proposed paragraph (5) establishes that the executive director 
will bill the responsible party based on the storage vessels that 
are registered on September 1. If a facility's registration anniver-
sary falls in December, the billing for that year will be determined 
by the number and capacity of storage vessels that were regis-
tered on September 1. For this example, if a storage vessel is 
decommissioned in October, it would still be billed for that fiscal 
year. 
Proposed paragraph (6) establishes that the cancellation of a 
registration does not constitute grounds for a refund. 
Proposed paragraph (7) specifies that the transfer of ownership 
of a facility is not grounds for a refund, whole or in part, for fees 
paid. The new owner or operator will be responsible for paying 
any outstanding fees and penalties associated with the facility 
that are owed to the commission. 
Fiscal Note: Costs to State and Local Government 
Jené Bearse, Deputy Director of the Budget and Planning Divi-
sion, has determined that for the first five-year period the pro-
posed rules are in effect, fiscal implications are anticipated for 
the agency as a result of administration or enforcement of the 
proposed rules. 
The Texas Water Code, §26.3444 requires the commission to 
establish fees in amounts sufficient to recover the reasonable 
costs to implement and enforce the program. On May 24, 2021, 
the Legislative Budget Board estimated the fiscal impact of the 
legislation, which prompted this rulemaking would be $6.29 mil-
lion in FY 2027. After further analysis, including analysis on the 
impact of recent legislation requiring legacy payments to the Em-
ployees Retirement System (ERS), the fiscal impact of this pro-
posed rulemaking is estimated to be $10 million in FY 2028 and 
$9 million in subsequent years. 
The program costs include salaries and benefits for 73 full time 
equivalent employees (FTEs), equipment, vehicles, travel, train-
ing, and other operating expenses. This estimate includes in-
creased salaries, three additional FTEs for accounts receivable, 
additional funds for regional office rent and utilities, fringe ben-
efits, additional funds for retiree health insurance, and legacy 
payments to ERS (as required by SB 321, 87th Regular Legisla-
tive Session). The increased estimate for salaries is due to the 
ongoing difficulties in hiring and retaining staff at the mid-point of 
the salary range. 
The executive director is not aware of any potential fiscal impli-
cations to other units of state government or any local govern-
mental entity as a result of the administration or enforcement of 
the proposed rules. 
Public Benefits and Costs 

Ms. Bearse determined that for each year of the first five years 
the proposed rules are in effect, the public benefit anticipated 
will be compliance with state law and the additional protection 
of groundwater and surface water resources in the event of an 
accident or natural disaster. 
The proposed rulemaking is anticipated to result in fiscal implica-
tions for businesses or individuals that are owners or operators of 
affected storage vessels located at a petrochemical plant, a pe-
troleum refinery, or a bulk storage terminal. Proposed §338.22 

provides for an annual fee set by the executive director not to 
exceed $200.00 per storage vessel. 
An owner or operator of a storage vessel must register with the 
commission, assess, and report its compliance status with the 
ASVS Program no later than September 1, 2027, with any stor-
age vessels constructed or brought into service after that date 
required to register and certify compliance no later than 30 days 
following start of their operations. The ASVS program would re-
quire owners and operators of storage vessels to comply with 
the standards upon completion of the next regularly scheduled 
out-of-service maintenance that occurs after September 1, 2027, 
with all facilities required to certify compliance status no later 
than September 1, 2037. The executive director estimates there 
are approximately 36,000 storage vessels that will be impacted 
by this rulemaking. 
Local Employment Impact Statement 
The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required 
because the proposed rulemaking does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rules are in effect. 
Rural Communities Impact Assessment 
The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect 
rural communities in a material way for the first five years that 
the proposed rules are in effect. The amendments would apply 
statewide and have the same effect in rural communities as in 
urban communities. 
Small Business and Micro-Business Assessment 
No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the 
proposed rules for the first five-year period the proposed rules 
are in effect. 
Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is 
not required because the proposed rules do not adversely affect 
a small or micro-business in a material way for the first five years 
the proposed rules are in effect. 
Government Growth Impact Statement 
The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does create a new government program and will 
require an increase in future legislative appropriations to the 
agency; however, as required by state law, the executive di-
rector will establish a fee in amounts sufficient to recover the 
reasonable costs of the program. The proposed rulemaking 
does require the creation of new employee positions and will 
require an increase in fees paid to the agency. The proposed 
rulemaking creates a new chapter in the Texas Administrative 
Code with new regulations and will increase the number of 
individuals subject to its applicability. During the first five years, 
the proposed rules should not impact positively or negatively 
the state's economy. 
Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of the 
regulatory impact analysis requirements of Texas Government 
Code, §2001.0225, and determined that the proposed rulemak-

48 TexReg 1418 March 10, 2023 Texas Register 



ing does not meet the definition of a major environmental rule as 
defined in that statute, and in addition, if it did meet the defini-
tion, would not be subject to the requirement to prepare a regu-
latory impact analysis. A major environmental rule means a rule 
the specific intent of which is to protect the environment or re-
duce risks to human health from environmental exposure, that 
may adversely affect in a material way the economy, a sector of 
the economy, productivity, competition, jobs, the environment, 
or the public health and safety of the state or a sector of the 
state. The specific intent of these proposed rules is to imple-
ment Senate Bill 900 (87th Legislative Session) the purpose of 
which was to promote the safety of certain storage vessels, by 
adopting requirements for the design, construction, operation, 
and maintenance of storage vessels, with the objective of pro-
tecting groundwater and surface water resources in the event of 
accidents and natural disasters. Next, this rulemaking proposal 
will not adversely affect in a material way the economy, a sector 
of the economy, productivity, competition, jobs, the environment, 
or the public health and safety of the state or a sector of the state, 
for the reason that this rulemaking proposal implements safety 
standards detailed in existing industry guidance and other ap-
plicable laws such that any additional compliance costs for the 
regulated community are not expected to be excessive and not 
expected to negatively affect the economy in general. Addition-
ally, the rulemaking does not meet any of the four applicability 
criteria for requiring a regulatory impact analysis for a major en-
vironmental rule, which are listed in Texas Government Code, 
§2001.0225(a). Texas Government Code §2001.0225, applies 
only to a major environmental rule, the result of which is to: 1) 
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 
4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. Regarding the first of these 
factors, this rulemaking is specifically required by state law. Re-
garding the second, this rulemaking proposal is narrowly tailored 
to implement the new statutory sections added by SB 900. Re-
garding the third factor, it does not exceed a requirement of a 
delegation agreement or contract between state or federal gov-
ernment. Regarding the fourth factor, this rulemaking proposal 
is intended to implement SB 900 and is not adopted solely under 
the powers of the agency. Accordingly, the commission has de-
termined that the rulemaking is not subject to Texas Government 
Code §2001.0225, because it does not meet any of the four re-
quirements listed in Texas Government Code, §2001.0225(a). 
The commission invites public comment regarding the Draft Reg-
ulatory Impact Analysis Determination during the public com-
ment period. Written comments on the Draft Regulatory Impact 
Analysis Determination may be submitted to the contact person 
at the address listed under the Submittal of Comments section 
of this preamble. 
Takings Impact Assessment 
The commission reviewed the proposed rulemaking in light of 
the takings impact requirements of Texas Government Code 
§2007.043. Under Texas Government Code, §2007.002(5), 
taking means a governmental action that affects private real 
property, in whole or in part or temporarily or permanently, in a 
manner that requires the governmental entity to compensate the 
private real property owner as provided by the Fifth and Four-
teenth Amendments to the United States Constitution or §17 

or §19, Article I, Texas Constitution; or a governmental action 
that affects an owner's private real property that is the subject 
of the governmental action, in whole or in part or temporarily or 
permanently, in a manner that restricts or limits the owner's right 
to the property that would otherwise exist in the absence of the 
governmental action; and is the producing cause of a reduction 
of at least 25 percent in the market value of the affected private 
real property, determined by comparing the market value of the 
property as if the governmental action is not in effect and the 
market value of the property determined as if the governmental 
action is in effect. 
The primary purpose of this proposed rulemaking action, as 
discussed elsewhere in this preamble, is to propose rules to pro-
mote the safety of certain storage vessels as required by Senate 
Bill 900 (87th Legislative Session). The commission's analysis 
indicates that Texas Government Code, Chapter 2007 does not 
apply to these proposed rules because this is an action that is 
taken in response to a real and substantial threat to public health 
and safety; that is designed to significantly advance the health 
and safety purpose; and that does not impose a greater burden 
than is necessary to achieve the health and safety purpose. 
Thus, this action is exempt under Texas Government Code, 
§2007.003(b)(13). The proposed rulemaking is in response to a 
real and substantial threat because it requires the commission 
to create and enforce safety requirements to protect ground and 
surface water and mitigate potential safety hazards and mini-
mize catastrophic incidents in the event of an accident or natural 
disaster. The program incorporates all critical safety elements 
from federal statutes, regulations and national consensus stan-
dards that are applicable and necessary to provide protection in 
the event of an incident. Many of the storage vessels that will be 
regulated by this program already meet these safety standards, 
or if they don't, then additional costs could reasonably be con-
sidered to be foreseeable and justifiable business costs, so the 
proposed regulations do not impose a greater burden than is 
necessary to achieve the health and safety purpose. Therefore, 
Texas Government Code, Chapter 2007 does not apply to 
these proposed rules. Nevertheless, the commission further 
evaluated these proposed rules and performed an assessment 
of whether these proposed rules constitute a taking under Texas 
Government Code, Chapter 2007. The specific purpose of 
these proposed rules is to establish the new ASVS program in 
the state. Promulgation and enforcement of these proposed 
rules would be neither a statutory nor a constitutional taking 
of private real property. Specifically, the proposed rules will 
not affect private real property in a manner that would require 
compensation to private real property owners under the United 
States Constitution or the Texas Constitution. The proposed 
rulemaking also will not affect private real property in a manner 
that restricts or limits an owner's right to the property and reduce 
its value by 25% or more beyond that which would otherwise 
exist in the absence of the regulations. Therefore, the proposed 
rulemaking will not cause a taking under Texas Government 
Code, Chapter 2007. 
Consistency with the Coastal Management Program 

The commission reviewed the proposed rules and found that 
they are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect 
any action/authorization identified in Coastal Coordination Act 
Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the 
proposed rules are not subject to the Texas Coastal Manage-
ment Program. 
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Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 
Announcement of Hearing 

The commission will offer six public hearings on this proposed 
rulemaking. The first public hearing will be offered on Thursday, 
March 23, 2023, at 6:00 p.m. at the TCEQ's Dallas/Fort Worth 
regional office, located at 2309 Gravel Drive in Fort Worth. A sec-
ond public hearing will be offered on Tuesday, March 28, 2023, 
at 6:00 p.m. at the South East Texas Regional Planning Com-
mission, located at 2210 Eastex Freeway in Beaumont, a third 
public hearing will be offered on Wednesday, March 29, 2023, at 
6:00 p.m. at the Magnolia Multi-Service Center, located at 7037 
Capitol Street in Houston. A fourth public hearing will be offered 
on Monday, April 3, 2023, at 6:00 p.m. at the TCEQ's Corpus 
Christi's regional office located at 500 N. Shoreline Blvd., Ste. 
500, in Corpus Christi, a fifth public hearing will be offered on 
Thursday, April 6, 2023, at 6:00 p.m. at the TCEQ's Midland re-
gional office in Conference Room A, located at 10 Desta Drive, 
in Midland. The hearings will be structured for the receipt of 
oral or written comments by interested persons. Individuals may 
present oral statements when called upon in order of registra-
tion. Open discussion will not be permitted during the hearings; 
however, commission staff members will be available to discuss 
the proposal 30 minutes prior to the hearings. 
The commission will hold a sixth, hybrid in-person and virtual 
public hearing on this proposal in Austin on Monday, April 10, 
2023, at 10:00 a.m., in Building E, Room 201S, at the commis-
sion's central office located at 12100 Park 35 Circle in Austin. 
As with the other hearings, this hearing will be structured for the 
receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order 
of registration. Open discussion will not be permitted during the 
hearing; however, commission staff members will be available to 
discuss the proposal 30 minutes prior to the hearing. 
Individuals who plan to attend the Austin public hearing virtually 
and want to provide oral comments and/or want their attendance 
on record must register by Friday, March 31, 2023. To register 
for the hearing, please email Rules@tceq.texas.gov and provide 
the following information: your name, your affiliation, your email 
address, your phone number, and whether or not you plan to 
provide oral comments during the hearing. Instructions for par-
ticipating in the hearing will be sent on Wednesday, April 5, 2023, 
to those who register for the hearing. Members of the public who 
do not wish to provide oral comments but would like to view the 
hearing virtually may do so at no cost at: 
https://teams.microsoft.com/l/meetup-join/19%3ameeting_NT-
BhZDZjYjMtNWY3YS00NjY0LTg2ZTItYTU2YjY1NDJjOWUz-
%40thread.v2/0?context=%7b%22Tid%22%3a%22871a83a4-
a1ce-4b7a-8156-3bcd93a08fba%22%2c%22Oid%22%3a% 
22e74a40ea-69d4-469d-a8ef-06f2c9ac2a80%22%2c%22Is-
BroadcastMeeting%22%3atrue%7d 

Persons who have special communication or other accommoda-
tion needs who are planning to attend any of the hearings should 
contact Sandy Wong, Office of Legal Services at (512) 239-1802 
or 1-800-RELAY-TX (TDD). Requests should be made as far in 
advance as possible. 
Submittal of Comments 

Written comments may be submitted to Gwen Ricco, MC 205, 
Office of Legal Services, Texas Commission on Environmen-

tal Quality, P.O. Box 13087, Austin, Texas 78711-3087, or 
faxed to fax4808@tceq.texas.gov. Electronic comments may 
be submitted at: https://tceq.commentinput.com/. File size 
restrictions may apply to comments being submitted via the 
TCEQ Public Comment system. All comments should refer-
ence Rule Project Number 2022-015-338-CE. The comment 
period closes on April 10, 2023. Copies of the proposed 
rulemaking can be obtained from the commission's website 
at https://www.tceq.texas.gov/rules/propose_adopt.html. For 
further information, please contact Keith Sheedy, Critical Infra-
structure Division, (512) 239-1556. 
SUBCHAPTER A. GENERAL APPLICABIL-
ITY, STANDARDS, AND RECORDKEEPING 
30 TAC §§338.1 - 338.3, 338.5, 338.7, 338.9 

Statutory Authority 

The new sections are proposed under the Texas Water Code 
(TWC). TWC, §5.013, establishes the general jurisdiction of the 
TCEQ, while TWC, §5.102, provides the TCEQ with the authority 
to carry out its duties and general powers under its jurisdictional 
authority as provided by TWC, §5.103. TWC, §5.103, requires 
the commission to adopt any rule necessary to carry out its pow-
ers and duties under the code and other laws of the state. TWC, 
§5.105, requires the commission, by rule, to establish and ap-
prove all general policies of the commission. TWC, §5.120, re-
quires the TCEQ to administer the law for the maximum conser-
vation and protection of the environment and natural resources 
of the state. TWC, §26.041, gives the TCEQ the authority to use 
any means provided by Chapter 26 to prevent a discharge of 
waste that is injurious to public health. The new sections are 
also proposed under Texas Health and Safety Code (THSC). 
THSC, §382.017, concerning Rules, authorizes the agency to 
adopt rules consistent with the policy and purpose of the Texas 
Clean Air Act. The new sections are also proposed under THSC, 
§382.002, concerning Policy and Purpose, which establishes the 
agency's purpose to safeguard the state's air resources, con-
sistent with the protection of public health, general welfare, and 
physical property; THSC, §382.011, concerning General Powers 
and Duties, which authorizes the agency to control the quality 
of the state's air; THSC, §382.012, concerning State Air Control 
Plan, which authorizes the agency to prepare and develop a gen-
eral, comprehensive plan for the proper control of the state's air; 
THSC. §382.016, concerning Monitoring Requirements; Exami-
nation of Records, which authorizes the agency to prescribe rea-
sonable requirements for measuring and monitoring the emis-
sions of air contaminants, as well as require recordkeeping. The 
new sections are also proposed under the TWC, §7.002, En-
forcement Authority, which authorizes the agency to institute le-
gal proceedings to compel compliance; TWC, §7.032, Injunctive 
Relief, which provides that injunctive relief may be sought by the 
executive director; and TWC, §7.303, Grounds for Revocation 
or Suspension of License, Certificate, or Registration, which au-
thorizes the agency to suspend or revoke a license, certificate, 
or registration the commission has issued. 
The proposed new sections implement Senate Bill 900 (87th 
Legislative Session, 2021), TWC, §§26.341, 26.3442, 26.3443, 
and 26.3444. 
§338.1. Purpose and Applicability. 

(a) Purpose. The goal of the Aboveground Storage Vessel 
Safety (ASVS) Program is to promote the safety of affected storage 
vessels, as defined in §338.2 of this title (relating to Definitions) 
through the requirements of this chapter concerning the design, 
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construction, operation, and maintenance of storage vessels, with the 
objective of protecting groundwater and surface water resources in the 
event of accidents and natural disasters. 

(b) Applicability. Except as specified in §338.3 of this title 
(relating to Exemptions) the requirements of this chapter apply to all 
existing and future installed storage vessels, as defined in §338.2 of this 
title located at or part of a petrochemical plant, a petroleum refinery, or 
a bulk storage terminal. 

(c) Relationship to other regulations. Compliance with the 
provisions of this chapter by an owner or operator of a storage vessel 
shall not relieve the owner or operator from the responsibility of com-
pliance with any other laws and regulations directly and/or indirectly 
affecting these storage vessels, including, but not necessarily limited 
to, all applicable regulations legally promulgated by the commission 
and any other federal, state, and local governmental agencies or enti-
ties having appropriate jurisdiction. 

(d) Responsibilities of owners and operators. The owners and 
operators of a storage vessel subject to the provisions of this chapter are 
responsible for ensuring compliance with all applicable provisions of 
this chapter. Owners and operators are responsible for any violations 
or noncompliant activities resulting from the actions or inactions by 
any person who is employed or otherwise engaged by the owner or 
operator. 

§338.2. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 
The words and terms used in the specific standards found in §338.5 of 
this title (relating to Standards) shall have the meaning of that standard, 
if defined. However, the words and terms as defined in this section shall 
supersede a definition if provided in a specific standard found in §338.5 
of this title. 

(1) Bulk storage terminal--A site in the state, including 
end-of-line pipeline storage terminals (excluding breakout vessels), 
refinery storage terminals, for-hire storage terminals, rail storage 
terminals, and barge storage terminals. 

(2) Facility--A site, tract, or other defined area where one 
or more aboveground storage vessels are located. 

(3) Flow-through process vessel--A vessel through which 
regulated substances as defined by Texas Water Code § 26.343 flows 
as an integral part of a production process such as petroleum refining 
or petrochemical production. These vessels collect material discharged 
from a feedstock storage vessel, or equipment within the process before 
the material is transferred to other equipment or storage vessel(s) within 
the process or to product or by-product storage vessel(s). This term 
excludes any vessel: 

(A) used for the static storage of regulated substances 
prior to their introduction into the production process; or 

(B) used for the static storage of regulated substances 
that are products or by-products of the production process. 

(4) National consensus standard--Any performance stan-
dard for storage tanks, or a modification thereof, that: 

(A) has been adopted and promulgated by a nationally 
recognized standards-producing organization under procedures where 
it can be determined by the executive director that persons interested 
and affected by the scope or provisions of the standard have reached 
substantial agreement on its adoption; and 

(B) was formulated in a manner that afforded an oppor-
tunity for diverse views to be considered. 

(5) Petrochemical plant--

(A) A facility that in a single continuous operation or 
using a batch processing method manufactures a petrochemical. 

(B) A petrochemical plant may be either a single facility 
existing by itself or a facility within a chemical plant complex consist-
ing of a number of separate chemical plants each of which produces a 
single basic or intermediate chemical product. A chemical plant com-
plex may include any combination of distinct facilities that manufac-
ture basic chemicals, intermediate chemicals, or allied chemical prod-
ucts. In a chemical plant complex, each facility is considered individ-
ually to determine whether it qualifies as a petrochemical plant. 

(C) The term does not include: 

(i) a facility that manufactures "allied chemical 
products"; or 

(ii) a facility, other than one that produces a basic 
or an intermediate chemical, that generates any chemical as a waste 
product or a by-product. 

(6) Petroleum refinery--A facility that manufactures fin-
ished petroleum products from crude oil, unfinished oils, natural gas 
liquids, other hydrocarbons, and oxygenates. Products of these re-
fineries include gasoline, diesel, kerosene, distillate fuel oils, liquefied 
petroleum gas (LPG), residual fuel oils, lubricants, and other products 
refined through alkylation, coking, cracking, dewaxing, desulphur-
ization, distillation, hydrotreating, isomerization, polymerization, or 
other chemical processes. These facilities also produce petrochemical 
feedstock for use by chemical plants. The term does not include facil-
ities at an oil or gas lease site that removes water or other impurities 
and merely makes the product more marketable. 

(7) Regulated substance--as defined by Texas Water Code 
§26.343 to include: 

(A) a substance defined in Section 101(14) of the Com-
prehensive Environmental Response, Compensation, and Liability Act 
of 1980 (42 U.S.C. Section 9601 et seq.), but does not include a sub-
stance regulated as a hazardous waste under the federal Solid Waste 
Disposal Act (42 U.S.C. Section 6921 et seq.); 

(B) petroleum, including crude oil or a fraction of it, 
that is liquid at standard conditions of temperature and pressure; and 

(C) any other substance designated by the executive di-
rector. 

(8) Storage vessel--A vessel made of non-earthen materials 
(e.g., concrete, steel, or plastic) located on or above the surface of the 
ground and that: 

(A) has a capacity of 21,000 gallons or more; 

(B) stores a regulated substance as defined in paragraph 
(7) of this section; 

(C) is located at or is part of a petrochemical plant, a 
petroleum refinery, or a bulk storage terminal as defined by this section; 
and 

(D) is not a vessel exempted under §338.3 of this title 
(relating to Exemptions). 

§338.3. Exemptions. 

(a) Complete exemption. The following vessels, as defined in 
§338.2 of this title (relating to Definitions) including any pipe that is 
connected to the vessel, are not considered to be storage vessels and 
are exempt from the regulation of this chapter: 
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(1) a vessel used in or associated with the production or 
gathering of crude oil or natural gas; 

(2) a vessel that is part of a stormwater or wastewater col-
lection system; 

(3) a flow-through process vessel, including a pressure ves-
sel or process vessel and oil and water separators; 

(4) a storage vessel operating above 0.5 pounds per square 
inch gauge (psig), as measured with a pressure gauge in the vapor space 
of the vessel or calculated as the total mixture vapor pressure at the 
storage temperature converted to gauge pressure; 

(5) heated vessels that are heated using external heat, in-
cluding but not limited to steam, an electric heating element, or a heat 
medium such as hot oil. Heated vessels do not include vessels that con-
tain process fluid that are received above ambient temperatures; 

(6) an intermediate bulk container or similar vessel that 
may be moved within a facility as defined in §338.2 of this title; 

(7) a vessel regulated under the federal Surface Mining 
Control and Reclamation Act (30 U.S.C. Section 1201 et seq.); 

(8) a vessel used for the storage of products regulated under 
the Federal Food, Drug, and Cosmetic Act (21 U.S.C. Section 301 et 
seq.); 

(9) a vessel, including piping and collection and treatment 
systems, that is used in the management of leachate, methane gas, or 
methane gas condensate, unless the vessel is used for storage of a reg-
ulated substance, as defined by Texas Water Code §26.343; 

(10) a vessel or pressure vessel that is used to store liquified 
petroleum gas; or 

(11) a vessel regulated under the U.S. Department of Trans-
portation's Pipeline and Hazardous Materials Safety Administration 
(49 U.S.C. 60101 et seq.). 

(b) The owner or operator of an affected storage vessel may 
submit a written request to the executive director for a specific stor-
age vessel to be exempted from the requirements of this chapter. The 
request must provide a demonstration that the storage vessel presents 
a sufficiently low risk of floods, storm surges, hurricanes, accidents, 
fires, explosions, or other hazards so that it does not warrant regula-
tion under this chapter. The executive director must provide written 
approval before the storage vessel is considered to be exempt from the 
requirements of this chapter. 

(c) Upon request by the executive director, the owner or opera-
tor of a vessel claiming to be exempted under this section must provide 
appropriate documentation or other information in a timely manner to 
support that claim. 

§338.5. Standards. 

(a) For the standards provided in this section, applicability is 
based on the applicability section for each of the incorporated by ref-
erence standards provided in subsections (c) and (d) of this section. 

(b) Storage Vessels in service before or on September 1, 2027. 
For an existing storage vessel, as defined in §338.2 of this title (relating 
to Definitions) that is in service before or on September 1, 2027, all of 
the following performance standards for safety shall apply: 

(1) 40 Code of Federal Regulations (CFR) Part 68, Chem-
ical Accident Prevention Provisions are incorporated by reference as 
stated in the subparagraphs below: 

(A) 40 CFR §68.3, Definitions, is incorporated by ref-
erence as amended through December 19, 2019 (84 FR 69913). 

(B) 40 CFR §68.10, Applicability, is incorporated by 
reference as amended through December 19, 2019 (84 FR 69913): 

(i) The regulated substances as defined in §338.2 of 
this title as it relates to a storage vessel shall be used instead of the 
regulated substances referenced in 40 CFR §68.10; 

(ii) The threshold quantity that is referenced in 40 
CFR §68.10 does not apply and applicability is based on the volume of 
the storage vessel as defined in §338.2 of this title; and 

(iii) The compliance dates specified in this chapter 
apply instead of the dates listed in 40 CFR §68.10; 

(C) 40 CFR §68.12, General Requirements, is incorpo-
rated by reference as amended through December 19, 2019 (84 FR 
69913); 

(D) 40 CFR §68.15, Management, is incorporated by 
reference as amended through June 20, 1996 (61 FR 31718); 

(E) 40 CFR §68.48, Safety Information, is incorporated 
by reference as amended through June 20, 1996 (61 FR 31718); 

(F) 40 CFR §68.50, Hazard Review, is incorporated by 
reference as amended through December 19, 2019 (84 FR 69914); 

(G) 40 CFR §68.56, Maintenance, is incorporated by 
reference as amended through January 31, 1994 (59 FR 4493); 

(H) 40 CFR §68.65, Process Safety Information, is in-
corporated by reference as amended through December 19, 2019 (84 
FR 69914); 

(I) 40 CFR §68.67, Process Hazard Analysis, is incor-
porated by reference as amended through December 19, 2019 (84 FR 
69914); 

(J) 40 CFR §68.73, Mechanical Integrity, is incorpo-
rated by reference as amended through January 31, 1994 (59 FR 4493); 

(K) 40 CFR §68.75, Management of Change, is incor-
porated by reference as amended through January 31, 1994 (59 FR 
4493); 

(L) 40 CFR §68.77, Pre-Startup Review, is incorpo-
rated by reference as amended through January 31, 1994 (59 FR 4493); 

(M) All sections of 40 CFR Part 68, Subpart E, Emer-
gency Response, (40 CFR §§68.90, 68.93, 68.95, 68.96) are incorpo-
rated by reference as amended through December 19, 2019 (84 FR 
69915); 

(N) All sections of 40 CFR Part 68, Subpart G, Risk 
Management Plan, (40 CFR §§68.150, 68.151. 68.152, 68.155, 68.160, 
68165, 68.168, 68.170, 68.175, 68.180, 68.185, 68.190, 68.195) are 
incorporated by reference as amended through April 9, 2004 (69 FR 
18832); and 

(O) All sections of 40 CFR Part 68, Subpart H, Other 
Requirements, 40 CFR (§§68.200, 68.210, 68.215, 68.220) are incor-
porated by reference as amended through December 19, 2019 (84 FR 
69916). 

(2) 40 CFR Part 112, Oil Pollution Prevention standards 
are incorporated by reference as stated in the subparagraphs below: 

(A) 40 CFR §112.1, General Applicability, is incorpo-
rated by reference as amended through April 18, 2011 (76 FR 21550); 

(B) 40 CFR §112.2, Definitions, is incorporated by ref-
erence as amended through April 21, 2020 (85 FR 223399); 
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(C) 40 CFR §112.3, Requirement to Prepare and Imple-
ment a Spill Prevention, Control, and Countermeasure Plan, is incor-
porated by reference as amended through November 22, 2011 (76 FR 
72124); 

(D) 40 CFR §112.6, Qualified Facilities Plan Require-
ments, is incorporated by reference as amended through November 13, 
2009 (74 FR 58810); 

(E) 40 CFR §112.7, General Requirements for Spill 
Prevention, Control, and Countermeasure Plans, is incorporated by 
reference as amended through November 13, 2009 (74 FR 58810); 

(F) 40 CFR §112.8, Spill Prevention, Control, and 
Countermeasure Plan requirements for onshore facilities (excluding 
production facilities) is incorporated by reference as amended through 
December 5, 2008 (73 FR 74304); 

(G) 40 CFR §112.12, Spill Prevention, Control, and 
Countermeasure Plan Requirements, is incorporated by reference as 
amended through December 5, 2008 (73 FR 74305); 

(H) 40 CFR §112.20, Facility Response Plans, is incor-
porated by reference as amended through July 17, 2002 (67 FR 47151); 
and 

(I) 40 CFR §112.21, Facility Response Training and 
Drills/Exercises, is incorporated by reference as amended through 
June 30, 2000 (65 FR 40798). Note the term "Regional Administrator" 
should be replaced with "executive director". 

(3) 40 CFR Part 264, Standards for Owners and Operators 
of Hazardous Waste Treatment, Storage, and Disposal Facilities are 
incorporated by reference as stated in the subparagraphs below: 

(A) 40 CFR §264.10, Applicability, is incorporated by 
reference as amended through December 10, 1987 (52 FR 46963); 

(B) 40 CFR §264.14, Security, is incorporated by ref-
erence as amended through January 31, 1985 (50 FR 4514). Note the 
term "Regional Administrator" should be replaced with "executive di-
rector"; 

(C) 40 CFR §264.15, General Inspection Require-
ments, is incorporated by reference as amended through November 
28, 2016 (81 FR 85826); 

(D) 40 CFR §264.16, Personnel Training, is incorpo-
rated by reference as amended through April 4, 2006 (71 FR 16903); 

(E) 40 CFR §264.17, General Requirements for Ig-
nitable, Reactive or Incompatible Wastes, is incorporated by reference 
as amended through July 14, 2006 (71 FR 40272); 

(F) 40 CFR §264.18(b), Floodplains, is incorporated by 
reference as amended through July 14, 2006 (71 FR 40272); 

(G) 40 CFR §264.31, Design and Operation of Facility, 
is incorporated by reference as amended through May 19, 1980 (45 FR 
33221); 

(H) 40 CFR §264.32, Required Equipment, is incorpo-
rated by reference as amended through April 1, 1983 (48 FR 14294); 

(I) 40 CFR §264.33, Testing and Maintenance of Equip-
ment, is incorporated by reference as amended through April 1, 1983 
(48 FR 14294); 

(J) 40 CFR §264.34, Access to Communications or 
Alarm System, is incorporated by reference as amended through May 
19, 1980 (45 FR 33221); and 

(K) 40 CFR §264.37, Arrangements with Local Author-
ities, is incorporated by reference as amended through May 19, 1980 
(45 FR 33221). 

(4) The following sections from American Petroleum Insti-
tute (API) Standard 653: Tank Inspection, Repairs, Alteration, and Re-
construction, Fifth Edition, November 2014 (Addendum 1, April 2018 
and Addendum 2, May 2020) are incorporated by reference, as stated 
in the subparagraphs below for storage vessels as defined in §338.2 of 
this title: 

(A) Section 4.3: Tank Shell Evaluation and any appli-
cable Annex found in API 653; 

(B) Section 4.4: Tank Bottom Evaluation and any ap-
plicable Annex found in API; 

(C) Section 4.5: Tank Foundation Evaluation and any 
applicable Annex found in API 653; 

(D) Section 6.2: Inspection Frequency Considerations 
and any applicable Annex found in API 653; 

(E) Section 6.3: Inspections from the Outside of the 
Tank and any applicable Annex found in API 653; 

(F) Section 6.4: Internal Inspection and any applicable 
Annex found in API 653; 

(G) Section 8: Design Considerations for Recon-
structed Tanks and any applicable Annex found in API 653; and 

(H) Section 9: Tank Repair and Alteration and any ap-
plicable Annex found in API 653. 

(5) The following Sections from API Standard 2350: Over-
fill Prevention for Storage Tanks in Petroleum Facilities, Fifth Edition, 
September 2020 (Errata 1, April 2021), are incorporated by reference, 
as stated in the subparagraphs below for storage vessels as defined in 
§338.2 of this title with an internal design pressure not more than 2.5 
psig, that contain either a National Fire Protection Association (NFPA) 
Class I liquid (a liquid that has a flash point below 100 degrees Fahren-
heit) or a Class II liquid (any liquid that has a flash point at or above 
100 degrees Fahrenheit and below 140 degrees Fahrenheit): 

(A) Section 4: Overfill Prevention System (OPS) and 
any applicable Annex found in API 2350, and 

(B) Section 5: Overfill Prevention Systems and any ap-
plicable Annex found in API 2350. 

(6) National Fire Protection Association (NFPA) 30, Chap-
ter 22 (Edition: 2021) Section 22.8: Fire Protection for Aboveground 
Storage Tanks and any applicable Annex are incorporated by reference. 
Applicability of the standard is based on NFPA 30 §22.8(1)-(4). 

(7) For all storage vessels that are not required to install 
a fire suppression system under paragraph (6) of this subsection, API 
Recommended Practice 2001, 10th Edition, July 2019, Sections 5, 6, 
7, 8, 9, 10, 11 and any applicable Annex are incorporated by reference 
and shall apply. 

(c) Storage vessels placed into service after September 1, 
2027. For a new storage vessel placed into service after September 1, 
2027, all of the following performance standards for safety shall apply: 

(1) All of the standards listed in subsection (b) of this sec-
tion; 

(2) API 650: Welded Tanks for Oil Storage, Thirteen Edi-
tion, March 2020 (Errata 1, January 2021), and any applicable Annex 
are incorporated by reference; and 
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(3) NFPA 30, Chapter 22 (Edition: 2021) Section 22.4: Lo-
cation of Aboveground Storage Tanks and any applicable Annex are 
incorporated by reference. 

(d) The owner or operator shall make any modifications or 
retrofits necessary for compliance with the standards in subsection (b) 
of this section during the next out-of-service maintenance periods, un-
less the owner or operator obtains written approval from the executive 
director that the necessary modifications or retrofits are not technically 
feasible. 

§338.7. Inspections. 

(a) For the purposes of developing or assisting in the develop-
ment of a regulation, conducting a study, or enforcing this chapter, an 
owner or operator of a storage vessel, on the request of the executive 
director must: 

(1) furnish information related to the storage vessel, in-
cluding storage vessel equipment and contents; and 

(2) allow the executive director at all reasonable times to 
have access to and to obtain all records relating to the storage vessel. 

(b) For the purposes of developing or assisting in the develop-
ment of a regulation, conducting a study, or enforcing this chapter, the 
executive director may: 

(1) enter at reasonable times a facility in which a storage 
vessel is located; 

(2) inspect and obtain samples of a regulated substance 
contained in the storage vessel; and 

(3) conduct monitoring or testing of the storage vessel, as-
sociated equipment, contents, or surrounding soils, air, surface water, 
or groundwater. 

(c) The executive director may direct an owner or operator of 
a storage vessel to conduct monitoring and testing if the executive di-
rector finds that there is reasonable cause to believe that a release has 
occurred in the area in which the storage vessel is located. 

§338.9. Recordkeeping. 

(a) General recordkeeping requirements. 

(1) Owners and operators of aboveground storage vessels 
must develop and maintain all records required by the provisions of 
this chapter. 

(2) Except as provided in paragraph (3) of this subsection, 
owners or operators must maintain legible copies of all required records 
pertaining to an aboveground storage vessel in a secure location on the 
facility premises. The records must be immediately: 

(A) accessible for reference and use by the owner or 
operator; and 

(B) available for inspection upon request by executive 
director personnel or an executive director-designated agent. 

(3) If an owner or operator cannot reasonably maintain 
copies of the required records on the facility's premises, then the owner 
or operator may maintain the records at a readily accessible alternate 
site, provided that the records are: 

(A) readily accessible for reference and use by the 
owner or operator; and 

(B) readily accessible and available for inspection upon 
request by executive director personnel or an executive director-desig-
nated agent. 

(b) Required records and documents. Owners and operators of 
aboveground storage vessels must meet all recordkeeping requirements 
in this chapter, including the following records and documentation (as 
applicable). 

(1) Owners and operators must maintain legible printed 
copies or readily accessible electronic copies of the following general 
records for the operational life of the aboveground storage vessel: 

(A) original and amended registration documents, in 
accordance with §338.20 of this title (relating to Registration); and 

(B) original and amended certifications, in accordance 
with §338.21 of this title (relating to Certification). 

(2) Owners and operators must maintain legible printed 
copies or readily accessible electronic copies of records and documents 
demonstrating compliance with all applicable standards in §338.5 
of this title (relating to Standards) in accordance with the following 
provisions: 

(A) records supporting the implementation of the appli-
cable sections of 40 CFR Part 68 listed in §338.5(b)(1) of this title; 

(B) the Spill Prevention, Control, and Countermeasure 
(SPCC) Plan, and records supporting implementation of the SPCC 
Plan, as required by the applicable sections of 40 CFR Part 112 listed 
in §338.5(b)(2)(A)-(G) of this title; 

(C) the Facility Response Plan, and records supporting 
implementation of the plan, including a facility response training pro-
gram and a drill/exercise program, as required by the applicable sec-
tions of 40 CFR Part 112 listed in §338.5(b)(2)(H) and (I) of this title; 

(D) records supporting the implementation of the appli-
cable sections of 40 CFR Part 264 listed in §338.5(b)(3) of this title; 

(E) records supporting the implementation of the appli-
cable sections of API Standard 653 listed in §338.5(b)(4) of this title; 

(F) records supporting the implementation of the appli-
cable sections of API Standard 2350 listed in §338.5(b)(5) of this title; 

(G) records supporting the implementation of the ap-
plicable sections of NFPA 30, Chapter 22 listed in §338.5(b)(6) and 
§338.5(c)(3) of this title; 

(H) records supporting the implementation of the appli-
cable sections of API Recommended Practice 2001 listed in §338.5(b) 
of this title; and 

(I) records supporting the implementation of the appli-
cable sections of API Standard 650 listed in §338.5(c)(2) of this title. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300879 
Guy Henry 
Acting Deputy Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 239-2678 
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SUBCHAPTER B. REGISTRATION AND 
CERTIFICATION REQUIREMENTS 
30 TAC §§338.20 - 338.22 

Statutory Authority 

The new sections are proposed under the Texas Water Code 
(TWC). TWC, §5.013, establishes the general jurisdiction of the 
TCEQ, while TWC, §5.102, provides the TCEQ with the authority 
to carry out its duties and general powers under its jurisdictional 
authority as provided by TWC, §5.103. TWC, §5.103, requires 
the commission to adopt any rule necessary to carry out its pow-
ers and duties under the code and other laws of the state. TWC, 
§5.105, requires the commission, by rule, to establish and ap-
prove all general policies of the commission. TWC, §5.120, re-
quires the TCEQ to administer the law for the maximum conser-
vation and protection of the environment and natural resources 
of the state. TWC, §26.041, gives the TCEQ the authority to use 
any means provided by Chapter 26 to prevent a discharge of 
waste that is injurious to public health. The new sections are 
also proposed under Texas Health and Safety Code (THSC). 
THSC, §382.017, concerning Rules, authorizes the agency to 
adopt rules consistent with the policy and purpose of the Texas 
Clean Air Act. The new sections are also proposed under THSC, 
§382.002, concerning Policy and Purpose, which establishes the 
agency's purpose to safeguard the state's air resources, con-
sistent with the protection of public health, general welfare, and 
physical property; THSC, §382.011, concerning General Powers 
and Duties, which authorizes the agency to control the quality 
of the state's air; THSC, §382.012, concerning State Air Control 
Plan, which authorizes the agency to prepare and develop a gen-
eral, comprehensive plan for the proper control of the state's air; 
THSC. §382.016, concerning Monitoring Requirements; Exami-
nation of Records, which authorizes the agency to prescribe rea-
sonable requirements for measuring and monitoring the emis-
sions of air contaminants, as well as require recordkeeping. The 
new sections are also proposed under the TWC, §7.002, En-
forcement Authority, which authorizes the agency to institute le-
gal proceedings to compel compliance; TWC, §7.032, Injunctive 
Relief, which provides that injunctive relief may be sought by the 
executive director; and TWC, §7.303, Grounds for Revocation 
or Suspension of License, Certificate, or Registration, which au-
thorizes the agency to suspend or revoke a license, certificate, 
or registration the commission has issued. 
The proposed new sections implement Senate Bill 900 (87th 
Legislative Session, 2021), TWC, §§26.341, 26.3442, 26.3443, 
and 26.3444. 
§338.20. Registration. 

(a) Existing storage vessels. Any person who owns or operates 
an existing storage vessel, as defined in §338.2 of this title (relating to 
Definitions) that is in service on or before September 1, 2027, must be 
registered with the executive director. Facilities must register storage 
vessels using the method authorized by the executive director. 

(b) New or replacement storage vessels. Any person who 
owns or operates a new or replacement storage vessel placed into 
service on or after September 1, 2027, must register the vessel using 
the method authorized by the executive director no later than 30 days 
after start of operation. 

(c) The owner and operator of a storage vessel are responsible 
for compliance with the registration requirements of this section. An 
owner or operator may designate an authorized representative to com-
plete and submit the required registration information. However, the 

owner and operator remain responsible for compliance with the provi-
sions of this section. 

(d) All storage vessels subject to the registration requirements 
of this section are also subject to the fee provisions in §338.22 of this 
title (relating to Fees for Storage Vessels). Failure of owner or operator 
to register a storage vessel shall not exempt the owner or operator from 
fee assessment and payment. 

(e) Changes or additional information. The owner or operator 
of a storage vessel must provide notice to the executive director of 
any changes to the registration for the facility within 30 days of the 
occurrence of the change. The owner or operator must provide the 
notice using the method authorized by the executive director. Changes 
that require notification include, but are not limited to: 

(1) the operational status of any storage vessel; 

(2) the substance stored in any storage vessel; 

(3) ownership of any storage vessel; 

(4) compliance status of any storage vessel; and 

(5) the location of records for storage vessels. 

(f) Registration information. 

(1) An owner or operator must provide all the registration 
information requested by the executive director for each regulated stor-
age vessel owned. 

(2) The owner or operator must fill out the registration in-
formation completely and accurately. 

(3) The owner or operator must provide the registration in-
formation for all storage vessels located at a particular facility on the 
same registration form. 

(4) Owners or operators who own or operate storage ves-
sels located at multiple facilities must complete and file a separate reg-
istration form for each facility. 

(g) Inadequate information. If the executive director deter-
mines that the registration information submitted is inaccurate, unclear, 
illegible, incomplete, or otherwise inadequate, the executive director 
may require the owner or operator to submit additional information. 
An owner or operator must submit any additional information within 
30 days of receipt of a request. 

(h) To cancel a registration, the owner or operator must pro-
vide notice and certify that the vessel is decommissioned and is no 
longer subject to the definition of storage vessel as defined in §338.2 
of this title. The owner or operator must provide the notice using the 
method authorized by the executive director. The executive director 
shall not approve any request to remove a storage vessel from the pro-
gram until all outstanding fees for the facility are paid in full. 

§338.21. Certification. 
(a) For storage vessels constructed and brought into service 

on or before September 1, 2027, an owner or operator must report to 
the executive director its compliance status with the standards under 
§338.5 of this title (relating to Standards) no later than September 1, 
2027. 

(b) For storage vessels constructed and brought into service on 
or before September 1, 2027, an owner or operator shall certify com-
pliance under §338.5 of this title upon completion of the next regularly 
scheduled out-of-service maintenance of the storage vessel, but no later 
than September 1, 2037. 

(c) For storage vessels constructed and brought into service 
after September 1, 2027, an owner or operator of a storage vessel shall 
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certify compliance under §338.5 of this title no later than 30 days after 
the start of operation. 

(d) The owner or operator shall re-certify compliance with the 
standards under §338.5 of this title every 10 years. 

§338.22. Fees for Storage Vessels. 
(a) Purpose. This section establishes a fee in amounts suffi-

cient to recover the reasonable costs to: 

(1) implement a registration program for affected facilities; 

(2) review of any certifications submitted under §338.21 of 
this title (relating to Certification); 

(3) inspect sites/facilities regulated under this chapter; and 

(4) enforce compliance with applicable standards of §338.5 
of this title (relating to Standards). 

(b) Fee assessment. 

(1) The executive director will assess fees for each storage 
vessel subject to §338.20 of this title (relating to Registration) up to a 
maximum fee of $2,000.00. 

(2) The owner or operator must pay the registration fee 
upon initial registration and annually. 

(3) The executive director will bill the owner or operator 
for the storage vessels on their site(s) annually. The owner or opera-
tor shall pay all fees by check, money order, electronic funds transfer, 
or through the executive director's payment portal. The owner or op-
erator shall make any payments payable to the Texas Commission on 
Environmental Quality. If the executive director does not receive as-
sessment by the invoice due date, the executive director shall assess 
penalties and interest for the late payment of fees in accordance with 
Chapter 12 of this title (relating to Payment of Fees). 

(4) The executive director may adjust fees up to the maxi-
mum in this subsection, on an annual basis, and will notify fee payers 
through an appropriate notification process, such as but not limited to 
Texas Register publication with public comment. The executive direc-
tor may adjust fees in this subsection in amounts sufficient to recover 
the reasonable costs to: 

(A) implement a registration program for affected facil-
ities; 

(B) review initial and ten-year certifications; 

(C) amend certifications; 

(D) inspect certified facilities; and 

(E) enforce compliance with applicable standards of 
Section 26.3442 and rules and orders adopted under those subsections. 

(5) Regardless of actual billing date, the executive director 
will base the billing for registration fees on storage vessels listed on the 
registration as of September 1 of each year. 

(6) Cancellation of a registration, whether by voluntary ac-
tion on the part of the owner or as a result of involuntary proceedings 
initiated by the executive director, will not constitute grounds for re-
fund, in whole or in part, of any fee paid under this section. 

(7) Transfer of facility ownership will not entitle the trans-
ferring entity to a refund, in whole or in part of any fee already paid 
under this section. The executive director shall not process a transfer 
request until the owner or operator has paid in full all fees owed to the 
commission by the owner or operator or for the registered facility. Any 
owner or operator to whom a registration is transferred shall be liable 

for payment of any associated outstanding fees and penalties owed to 
the commission. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300880 
Guy Henry 
Acting Deputy Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 239-2678 

♦ ♦ ♦ 
TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 5. FUNDS MANAGEMENT 
(FISCAL AFFAIRS) 
SUBCHAPTER B. PAYMENT PROCESSING--
ELECTRONIC FUNDS TRANSFERS 
34 TAC §5.12, §5.15 

The Comptroller of Public Accounts proposes amendments to 
§5.12 concerning processing payments through electronic funds 
transfers and §5.15 concerning electronic funds transfers - pay-
cards. 
The amendments to §5.12 delete the definition of "comptroller 
approved EFTS form" in subsection (b)(4) because this term is 
no longer used in this subchapter and renumber the subsequent 
definitions accordingly; add the term "travel reimbursement" in 
subsection (b)(19) to acknowledge that pay cards issued to state 
employees may also provide access to travel reimbursement 
payments; change "funds" to "payments" in subsection (b)(19) to 
ensure the consistent use of the term in this subchapter; change 
"paycard" to "pay card" in subsections (b)(19) and (c)(2)(B) to 
correct the spelling of this term; change "and" to "or" in subsec-
tion (b)(26)(C) to correct a typographical error; update the room 
number to which any questions, comments, or complaints may 
be addressed in subsection (g)(1); and change "are" to "is" in 
subsection (h) to correct a grammatical error. 
The amendments to §5.15 change "funds" to "payments" in sub-
section (a)(2) to ensure the consistent use of the term in this sub-
chapter; add the term "travel reimbursement" throughout sub-
section (a) to acknowledge that pay cards issued to state em-
ployees may also provide access to travel reimbursement pay-
ments; delete subsection (c) to allow greater flexibility regarding 
the use of pay cards to the extent allowed by Regulation E, 12 
C.F.R. Part 1005; and change "paycard" to "pay card" and "pay-
cards" to "pay cards" throughout §5.15 to correct the spelling of 
this term. 
Brad Reynolds, Chief Revenue Estimator, has determined that 
during the first five years that the proposed amended rules are 
in effect, the rules: will not create or eliminate a government 
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program; will not require the creation or elimination of employee 
positions; will not require an increase or decrease in future leg-
islative appropriations to the agency; will not require an increase 
or decrease in fees paid to the agency; will not increase or de-
crease the number of individuals subject to the rules' applicabil-
ity; and will not positively or adversely affect this state's economy. 
Mr. Reynolds also has determined that the proposed amended 
rules would have no significant fiscal impact on the state govern-
ment, units of local government, or individuals. The proposed 
amended rules would benefit the public by clarifying language 
and current pay card practices. There would be no significant 
anticipated economic cost to the public. The proposed amended 
rules would have no significant fiscal impact on small businesses 
or rural communities. 
Comments on the proposal may be submitted to Rob Cole-
man, Director, Fiscal Management Division, at rob.cole-
man@cpa.texas.gov or at P.O. Box 13528 Austin, Texas 78711. 
Comments must be received no later than 30 days from the 
date of publication of the proposal in the Texas Register. 

The amendments are proposed under Government Code, 
§403.016(j), which requires the comptroller to adopt rules to 
administer Government Code, §403.016 regarding electronic 
funds transfer. 
The amendments implement Government Code, §403.016. 
§5.12. Processing Payments Through Electronic Funds Transfers 

(a) Applicability. These rules govern EFT payments by the 
comptroller on behalf of custodial and paying state agencies as part of 
the electronic funds transfer system authorized by Government Code, 
§403.016. 

(b) Definitions. The following words and terms, when used in 
this subchapter, have the following meanings, unless the context clearly 
indicates otherwise. 

(1) Automated clearing house (ACH)--A central distribu-
tion and settlement point for the electronic clearing of debits and cred-
its between financial institutions subject to regulation under rules of an 
automated clearing house association and applicable regulatory law. 

(2) ACH rules--The operating rules and guidelines govern-
ing the ACH network published by NACHA, the Electronic Payments 
Association and applicable federal regulatory law. 

(3) Comptroller--The Comptroller of Public Accounts for 
the State of Texas. 

[(4) Comptroller approved EFTS form--An EFTS form ap-
proved by the comptroller for use by a custodial or paying state agency 
in the EFTS.] 

(4) [(5)] Credit entry--A type of EFT entry that the comp-
troller initiates on behalf of a paying state agency to credit a state 
payee's EFTS account at a domestic financial institution. 

(5) [(6)] Custodial state agency--A state agency that estab-
lishes and maintains the state payee's account information. The custo-
dial state agency may or may not be the paying state agency. 

(6) [(7)] Direct deposit--A form of EFT payment using 
ACH for the electronic transfer of funds directly into a state payee 
EFTS account at a domestic financial institution. 

(7) [(8)] Electronic funds transfer (EFT)--A transfer of 
funds which is initiated by the comptroller as originator to the origi-
nating depository financial institution to order, instruct, or authorize 

a receiving depository financial institution to perform a credit entry, 
reversal, or reclamation in accordance with this subchapter. For pur-
poses of these rules, an EFT does not include a transaction originated 
by wire transfer, check, draft, warrant, or other paper instrument. 

(8) [(9)] EFTS authorization--A state payee's agreement to 
allow the comptroller to originate state-issued payments by EFT on 
behalf of a paying state agency to a state payee EFTS account. A state 
payee may provide EFTS authorization and notice under Government 
Code, §403.016 by: 

(A) submitting an EFTS authorization with a state 
payee's agreement on a comptroller approved form; or 

(B) providing an agreement to a custodial state agency 
or a paying state agency in a manner deemed appropriate by that agency 
and the comptroller, and as required by law and NACHA rules. 

(9) [(10)] EFTS form--An electronic or paper form submit-
ted by a state payee as part of the EFTS. An EFTS form used by a 
custodial state agency or paying state agency is subject to comptroller 
approval. 

(10) [(11)] Electronic funds transfer system (EFTS)--A 
system authorized by Government Code, §403.016, that is adminis-
tered by the comptroller in accordance with these rules to make EFT 
payments to state payees on behalf of a paying state agency. 

(11) [(12)] Financial institution--A state or national bank, 
a state or federal savings and loan association, a mutual savings bank, 
or a state or federal credit union that complies with NACHA rules and 
may be an originating depository financial institution or a receiving 
depository financial institution. 

(12) [(13)] International ACH transaction (IAT)--An ACH 
entry involving a financial agency (as defined by NACHA rules) that 
is not located in the territorial jurisdiction of the United States. An 
international ACH transaction may be referred to as an IAT entry or 
IAT. 

(13) [(14)] May not--A prohibition. The term does not 
mean "might not" or its equivalents. 

(14) [(15)] NACHA--The National Automated Clearing 
House Association is the electronic payments association that estab-
lishes standards, rules and procedures that enable domestic financial 
institutions to exchange payments electronically. 

(15) [(16)] Notification of change (NOC)--Information 
sent by a financial institution through the ACH network to notify the 
comptroller that previously valid information for a state payee has 
become outdated or that information contained in a prenotification is 
erroneous. 

(16) [(17)] Originating depository financial institution--A 
financial institution that originates ACH entries on behalf of the comp-
troller and transmits ACH entries through the ACH network in accor-
dance with NACHA rules. 

(17) [(18)] Originator--The comptroller acts as the origi-
nator and authorizes an originating depository financial institution to 
transmit, on behalf of the state, a credit entry, reclamation, reversal, or 
prenotification entry to a state payee EFTS account at a domestic finan-
cial institution. 

(18) [(19)] Pay card [Paycard]--A payment card issued to 
a state employee or annuitant that provides access to payroll, travel re-
imbursement, or retirement payments [funds] deposited to a designated 
account at a domestic financial institution as part of the EFTS through 
the comptroller's pay card [paycard] contract. 
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(19) [(20)] Paying state agency--A state agency for which 
the comptroller initiates payment. The term includes the comptroller of 
public accounts. A paying state agency may or may not be the custodial 
state agency. 

(20) [(21)] Prenotification--A non-dollar entry sent by the 
comptroller through the ACH network to alert a receiving depository 
financial institution that a live dollar credit entry will be forthcoming 
and to request verification of the state payee's EFTS account informa-
tion. 

(21) [(22)] Receiving depository financial institution--A fi-
nancial institution that receives ACH entries to a state payee EFTS ac-
count. 

(22) [(23)] Reclamation--A request made by the comptrol-
ler in compliance with NACHA rules, to an originating depository fi-
nancial institution to reclaim from a receiving depository financial in-
stitution any amounts received by a state payee after the state payee's 
death or legal incapacity, or the death of a beneficiary of a state payee. 

(23) [(24)] Regulation E--The regulations adopted by the 
Bureau of Consumer Financial Protection at 12 C.F.R. Part 1005, as 
they may be amended, to implement the Electronic Fund Transfer Act 
(15 U.S.C. §1693 et seq.). 

(24) [(25)] Reversal--An EFT entry initiated by the comp-
troller at the request of a paying state agency to correct an erroneous 
credit entry previously transmitted to a state payee EFTS account. The 
comptroller may initiate a reversal of an EFT payment of state em-
ployee payroll or retirement in compliance with NACHA rules. 

(25) [(26)] State agency--

(A) a department, commission, board, office, or other 
agency in the executive or legislative branch of state government that 
is created by the constitution or a statute of this state, including the 
comptroller of public accounts; 

(B) the supreme court of Texas, the court of criminal 
appeals, a court of appeals, or a state judicial agency; or 

(C) a university system or [and] an institution of higher 
education as defined by Education Code, §61.003 other than a public 
junior college. 

(26) [(27)] State payee--A person to whom a state payment 
is issued, including an individual, state employee, annuitant, business, 
vendor, governmental entity, or other legal recipient paid by the State 
of Texas. 

(27) [(28)] State payee EFTS account--An account at a do-
mestic financial institution designated by a state payee for EFTS pay-
ments. 

(28) [(29)] Warrant--A state payment in the form of a paper 
instrument which is subject to applicable state law, is drawn on the State 
of Texas treasury funds, and is payable to a state payee on behalf of a 
paying state agency by the comptroller or by a state agency with del-
egated authority to issue warrants under Government Code, §403.060. 
A warrant is not an approved means of electronic funds transfer as set 
out in subsection (c) of this section. 

(29) [(30)] Wire transfer--An unconditional order to a fi-
nancial institution to pay a fixed or determinable amount of money to 
a state payee upon receipt or on a day stated in the order that is trans-
mitted by electronic or other means. Wire transfer is not an approved 
means of electronic fund transfer, as set out in subsection (c) of this 
section. 

(c) Approved types of EFTS payments. 

(1) The comptroller will approve the types of EFTS pay-
ments the state may use by rule and amend the approval based upon 
the comptroller's procedures and current technology. 

(2) EFTS payment types approved by the comptroller to a 
state payee EFTS account include: 

(A) direct deposit, except an IAT; and 

(B) pay card [paycard]. 

(3) Any other type of payment which is not an approved 
type of EFTS payment under paragraph (2) of this subsection is not 
considered to be an approved type of EFTS payment under these rules. 
Warrants, wire transfers, and IAT are not approved types of EFTS pay-
ments. 

(d) Compliance with applicable NACHA rules and regulation. 
Each participant in the EFTS, including the comptroller, the paying 
state agency, the custodial state agency, and the state payee, shall com-
ply with applicable law and NACHA regulations in EFTS transactions. 

(e) Confidentiality. Each participant in the EFTS, including 
the comptroller, the paying state agency, the custodial state agency, 
and the state payee, shall comply with applicable confidentiality re-
quirements under the law, including maintaining the confidentiality of 
financial institution account numbers and state payee social security 
numbers. 

(f) Audit. The comptroller is subject to audit by NACHA for 
compliance with NACHA rules concerning EFT transactions under this 
chapter. The comptroller may audit a paying or custodial state agency 
for compliance with applicable regulatory or NACHA rules concerning 
EFT transactions under this chapter. A paying or custodial state agency 
shall comply with an audit under this chapter. 

(g) Notification. 

(1) Any questions, comments, or complaints concerning 
the comptroller's electronic funds transfer system as it relates to Gov-
ernment Code, §403.016 and these rules may be sent to the comptroller 
by mail to: Texas Comptroller of Public Accounts, Fiscal Management, 
111 E. 17th Street, Room 1010.9 [911], Austin, Texas, 78711, or by 
email to tins.mail@cpa.texas.gov, or at such other email address as the 
comptroller may designate. 

(2) The comptroller may provide additional information 
and updates on its website regarding notification. 

(3) The comptroller may require the custodial state agency, 
the paying state agency, the state payee, and the financial institution to 
provide contact information as appropriate. 

(h) Conflict of law. If there is a conflict in law between any of 
these rules and applicable law, the applicable law shall apply. If any 
provision of these rules is [are] held to be invalid, illegal, or unenforce-
able due to a conflict of law, it will not affect any other provisions of 
these rules, and the rules will be construed as if such invalid or illegal 
or unenforceable provision had never been contained herein. 

§5.15. Electronic Funds Transfers - Pay Cards [Paycards] 
(a) Pay cards for state [State] payroll, travel reimbursement, 

or retirement payments [paycard]. 

(1) The comptroller may enter into a contract to offer state 
employee payroll, travel reimbursement, or retirement payments us-
ing pay cards [a paycard], an approved type of EFTS payment under 
§5.12(c) of this title (relating to Processing Payments through Elec-
tronic Funds Transfers). 

(2) Pay cards [A paycard] may be issued to a state em-
ployee or annuitant to provide [that provides] access to payroll, travel 

48 TexReg 1428 March 10, 2023 Texas Register 

mailto:tins.mail@cpa.texas.gov


reimbursement, or retirement payments [funds] deposited to a desig-
nated account at a domestic financial institution. 

(b) Pay cards [Paycards] are subject to Regulation E. 

[(c) Paycard account deposits.] 

[(1) The state paycard account may only be used for state 
payroll or retirement deposits initiated by the comptroller for a specific 
state employee or annuitant.] 

[(2) A state employee may not use the paycard account for 
any deposit other than deposits of payroll payments.] 

[(3) An annuitant may not use the paycard account for any 
deposit other than deposits of retirement payments.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300891 
Victoria North 
General Counsel for Fiscal and Agency Affairs 
Comptroller of Public Accounts 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 475-2220 

♦ ♦ ♦ 

PART 3. TEACHER RETIREMENT 
SYSTEM OF TEXAS 

CHAPTER 25. MEMBERSHIP CREDIT 
The Teacher Retirement System of Texas (TRS) proposes 
amendments to the following rules in Chapter 25 (relating to 
Membership Credit) in Part 3 of Title 34 of the Texas Adminis-
trative Code: §25.4 and §25.6 under Subchapter A (relating to 
General Provisions and Procedures); §§25.25, 25.31, 25.35, 
and 25.36 under Subchapter B (relating to Compensation); 
§25.113 of Subchapter H (relating to Joint Service with Employ-
ees Retirement System); §25.123 of Subchapter I (relating to 
Verification of Service or Compensation); §25.131 of Subchap-
ter J (relating to Creditable Time and School Year); §25.152 of 
Subchapter K (relating to Developmental Leave); and §25.172 
of Subchapter M (relating to Optional Retirement Program). 
BACKGROUND AND PURPOSE 

TRS proposes amendments to eleven rules in Chapter 25 of 
TRS rules to, in part, conform with changes made to the laws 
relating to service credit transfers between the Employees Re-
tirement System of Texas (ERS) and TRS. TRS also proposes 
these amendments to implement the determinations made by 
the TRS Board of Trustees in TRS's recently adopted rule re-
view (47 TexReg 4859). 

First, TRS proposes to amend §25.113 (relating to Transfer of 
Credit between TRS and ERS) in order to ensure the rule con-
forms with recent legislative changes to the plan terms of the 
ERS retirement plan that impact TRS members who wish to 
transfer ERS service credit to TRS or TRS service credit to ERS. 
Senate Bill 321, which was passed last year during the 87th leg-
islative session, created a mandatory cash-balance plan under 
Chapter 820, Government Code for ERS members who begin 

their membership on or after September 1, 2022. Importantly, 
ERS members who participate in this cash balance plan are no 
longer eligible to transfer their ERS service to TRS or their TRS 
service to ERS. In addition, TRS members who have not main-
tained an ERS membership established prior to September 1, 
2022 will no longer be able to reinstate withdrawn service for the 
purpose of transfer to TRS. For these reasons, TRS proposes 
to amend §25.113, which governs transfers of service credit be-
tween the TRS and ERS retirement plans, so that the rule con-
forms to these limits on the ability of ERS cash-balance members 
to transfer credit to TRS or to ERS and to reinstate ERS service 
credit. 
In addition to these proposed amendments to §25.113, TRS 
also proposes to amend ten other rules, which were all recom-
mended for amendment during TRS's recently completed rule 
review process. The amendments to these rules are primarily 
reference and terminology updates, deletions of outdated provi-
sions, and other nonsubstantive and/or conforming changes. A 
detailed rule-by-rule description of the proposed amendments 
is provided below. 
SECTION-BY-SECTION SUMMARY 

Proposed amended §25.4 (relating to Substitutes) clarifies that 
the deadlines for verifying substitute service are the same as 
the deadlines to verify unreported service. This is a rule that 
was identified for amendment during TRS's recently adopted rule 
review. 
Proposed amended §25.6 (relating to Part-time or Temporary 
Employment) deletes the former standard for part-time and tem-
porary employment, in particular how part-time employment can 
be combined to qualify as eligible TRS employment. This stan-
dard changed in 2015, and the former standard no longer needs 
to be in the rule. This is a rule that was identified for amendment 
during TRS's recently adopted rule review. 
Proposed amended §25.25 (relating to Required Deposits) 
deletes the reference to specific member contribution rates in 
the rule and replaces the reference with a reference to all ap-
plicable rates for member contributions under Section 825.402, 
Government Code so as to incorporate any future changes to 
member contribution rates under that section. This is a rule that 
was identified for amendment during TRS's recently adopted 
rule review. 
Proposed amended §25.31 (relating to Percentage Limits on 
Compensation Increases) deletes outdated provisions regarding 
documentation of compensation increases and exceptions for 
compensation increases that no longer apply to current school 
years. This is a rule that was identified for amendment during 
TRS's recently adopted rule review. 
Proposed amended §25.35 (relating to Employer Payments for 
New Members) updates the reference to the deadline under 
Government Code § 830.102 for electing to participate in the 
Optional Retirement Program. This is a rule that was identified 
for amendment during TRS's recently adopted rule review. 
Proposed amended §25.36 (relating to Employer Payments for 
Members Not Covered under the Federal Old-Age, Survivors, 
and Disability Insurance Program) changes its title as this con-
tribution type now applies to all public schools, except institutions 
of higher education, and regional education service centers, not 
only employers that do not participate in the federal Old-Age, 
Survivors, and Disability Insurance Program. This is a rule that 
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was identified for amendment during TRS's recently adopted rule 
review. 
Proposed amended §25.113 provides that members of the ERS 
cash balance benefit plan are not eligible to transfer TRS service 
credit to ERS or ERS service credit to TRS. In addition, proposed 
amended §25.113 provides that TRS members cannot reinstate 
withdrawn ERS service credit for the purposes of transfer to TRS 
unless the members are current ERS members and their mem-
bership began prior to September 1, 2022. 
Proposed amended §25.123 (relating to Certification) deletes 
the notarization requirement from this certification in anticipation 
of possibly moving this requirement to online submission forms. 
In addition, proposed amended §25.123 updates a reference to 
a Texas Education Agency rule. This is a rule that was identified 
for amendment during TRS's recently adopted rule review. 
Proposed amended §25.131 (relating to Required Service) up-
dates the reference to the process for verifying substitute service 
to conform with the clarifying changes proposed to be made to 
TRS Rule § 25.4 as described above. This is a rule that was 
identified for amendment during TRS's recently adopted rule re-
view. 
Proposed amended §25.152 (relating to Eligibility, Cost, and 
Payment for Developmental Leave Credit) deletes reference 
to the process of purchasing developmental leave credit at the 
prior cost before actuarial cost was implemented in 2011. This is 
a rule that was identified for amendment during TRS's recently 
adopted rule review. 
Proposed amended §25.172 (relating to ORP and TRS) updates 
terminology and procedures relating to certain optional retire-
ment program (ORP) requirements for consistency with Chapter 
830, Government Code and the rules of the Texas Higher Ed-
ucation Coordinating Board, including when an individual who 
has elected to participate in ORP must return to membership in 
TRS or may remain in ORP. This is a rule that was identified for 
amendment during TRS's recently adopted rule review. 
FISCAL NOTE 

Don Green, TRS Chief Financial Officer, has determined that 
for each year of the first five years the proposed amended rules 
will be in effect, there will be no foreseeable fiscal implications 
for state or local governments as a result of administering the 
proposed amended rules. 
PUBLIC COST/BENEFIT 

For each year of the first five years the proposed amended rules 
will be in effect, Mr. Green also has determined that the public 
benefit anticipated as a result of adopting the proposed amended 
rules will be for TRS's ERS and TRS service credit transfer rules 
to conform with recent statutory changes and to remove or up-
date outdated references from TRS rules. In addition, Mr. Green 
has determined that the public will benefit from increased read-
ability of the proposed amended rules. 
Mr. Green has also determined that the public will incur no new 
costs as a result of complying with the proposed amended rules. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS 

TRS has determined that there will be no adverse economic ef-
fect on small businesses, micro-businesses, or rural commu-
nities as a result of the proposed amended rules. Therefore, 

neither an economic impact statement nor a regulatory flexibility 
analysis is required under Government Code §2006.002. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

TRS has determined that there will be no effect on local employ-
ment because of the proposed amended rules. Therefore, no 
local employment impact statement is required under Govern-
ment Code §2001.022. 
GOVERNMENT GROWTH IMPACT STATEMENT 

TRS has determined that for the first five years the proposed 
amended rules are in effect, the proposed new rules will not cre-
ate or eliminate any TRS programs; will not require the creation 
or elimination of employee positions; will not require an increase 
or decrease in future legislative appropriations to TRS; will not 
eliminate any fees currently paid to TRS; will not create a new 
regulation; will not expand, limit or repeal an existing regulation; 
will not increase or decrease the number of individuals subject 
to the rules' applicability; and will not affect the state's economy. 
TAKINGS IMPACT ASSESSMENT 

TRS has determined that there are no private real property inter-
ests affected by the proposed amended rules, therefore, a tak-
ings impact assessment is not required under Government Code 
§2007.043. 
COSTS TO REGULATED PERSONS 

TRS has determined that Government Code §2001.0045 does 
not apply to the proposed amended rules because the proposed 
amended rules do not impose a cost on regulated persons. 
COMMENTS 

Comments may be submitted in writing to Brian Guthrie, TRS 
Executive Director, 1000 Red River Street, Austin, Texas 78701-
2698. Written comments must be received by TRS no later than 
30 days after publication of this notice in the Texas Register. 

SUBCHAPTER A. SERVICE ELIGIBLE FOR 
MEMBERSHIP 
34 TAC §25.4, §25.6 

STATUTORY AUTHORITY 

The proposed amended rules are proposed under the authority 
of Government Code §822.001, which provides standards for 
membership in the TRS retirement system; Government Code 
§823.201, which authorizes the board of trustees to adopt rules 
for the granting of membership service credit; and Government 
Code §825.102, which authorizes the board of trustees to adopt 
rules for the transaction of the business of the board. 
CROSS-REFERENCE TO STATUTE 

The proposed amended rules affect the following statutes: Gov-
ernment Code §822.001, which relates to membership require-
ments; and Government Code §825.403, relating to collection of 
member's contributions. 
§25.4. Substitutes. 

(a) Persons who serve as substitutes in positions otherwise el-
igible for membership may qualify for membership provided that they 
serve for at least 90 days in one school year and purchase the service 
credit. 

(b) For purposes of this title, a substitute is a person who serves 
on a temporary basis in the place of a current employee. A substitute 
may be paid no more than the daily rate of pay set by the employer. 
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(c) Membership may be established and credit received by ver-
ifying the number of days worked as a substitute and salary earned and 
paying the actuarial cost required under §25.43 of this title (relating to 
Cost for Unreported Service or Compensation). Verification must be 
made in a form prescribed by the retirement system and is subject to 
the deadlines for verification of unreported service under §25.47 of this 
title (relating to Deadline for Verification). 

(d) In no event shall verification of substitute service be ac-
cepted after a member has retired from the system and his or her first 
monthly annuity payment has been issued or after the effective date 
of a member's participation in the Deferred Retirement Option Plan 
(DROP). 

(e) Required actuarial costs must be paid before any benefits 
based on the verified substitute service are paid by TRS on behalf of the 
member or before the verified service is used to determine eligibility 
for benefits. Members claiming credit for such service will be assessed 
a fee for delinquent deposits, if applicable, as provided in §25.43 of 
this title. 

(f) Payment for substitute service required in subsection (e) 
of this section will be accepted and credit granted only as permissible 
under the Internal Revenue Code. 

(g) Substitute service purchased as provided in this section 
shall be included in the school year in which it was rendered in count-
ing the amount of service provided in order to receive a year of service 
credit under §25.131 of this title (relating to Required Service). 

§25.6. Part-time or Temporary Employment. 

[(a) Part-time (employment that is less than one-half the stan-
dard work load), irregular, seasonal, or temporary employment (em-
ployment for a definite period of less than four and 1/2 months or, for 
employment with an institution of higher education, the employment 
is for no more than one semester in a school year) is eligible only if 
such employment, when combined with other employment in Texas 
public educational institutions during the same school year, qualifies 
as service eligible for membership or if such other employment in it-
self qualifies as service eligible for membership. ] 

[(b)] [Beginning with the 2015-2016 school year,] Part-time 
[part-time] (employment that is less than one-half the standard work 
load), irregular, seasonal, or temporary employment (employment for a 
definite period of less than four and 1/2 months or, for employment with 
an institution of higher education, the employment is for no more than 
one semester in a school year) is eligible only if combined with other 
employment with the same employer so that the combined employment 
qualifies as service eligible for membership, or if other employment 
with the same or another TRS-covered employer in itself qualifies as 
service eligible for membership. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300884 
Don Green 
Chief Financial Officer 
Teacher Retirement System of Texas 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 542-6506 

SUBCHAPTER B. COMPENSATION 
34 TAC §§25.25, 25.31, 25.35, 25.36 

STATUTORY AUTHORITY 

The proposed amended rules are proposed under the authority 
of Government Code §825.110, which authorizes TRS to adopt 
rules that include a percentage limitation on the amount of in-
creases in annual compensation that may be subject to credit 
and deposit during a member’s final years of employment; Gov-
ernment Code §825.402, which provides the rates for member 
contributions; Government Code §825.4035, which relates to 
employer contributions for certain employed members; Govern-
ment Code §825.4041, which provides for employer contribu-
tions due during the first 90 days of a new members employ-
ment; Government Code §830.102, which provides the deadline 
to elect to participate in ORP; and Government Code §825.102, 
which authorizes the board of trustees to adopt rules for the 
transaction of the business of the board. 
CROSS-REFERENCE TO STATUTE 

The proposed amended rules affect the following statutes: Gov-
ernment Code §825.110, which authorizes TRS to adopt rules 
that include a percentage limitation on the amount of increases 
in annual compensation that may be subject to credit and de-
posit during a member’s final years of employment; Government 
Code §825.402, which provides the rates for member contribu-
tions; Government Code §825.4035, which relates to employer 
contributions for certain employed members; Government Code 
§825.4041, which provides for employer contributions due dur-
ing the first 90 days of a new members employment; and Gov-
ernment Code §830,102, relating to the option to participate in 
ORP. 
§25.25. Required Deposits. 

(a) Members shall deposit with the Teacher Retirement Sys-
tem of Texas the applicable percentage under §825.402, Government 
Code [6.4%] of their [the] compensation received each pay period, in-
cluding compensation received for part-time, irregular, seasonal, or 
temporary employment in a school year in which the member rendered 
service eligible for membership and the part-time, irregular, seasonal, 
or temporary employment is concurrent with other employment or ren-
dered in a school year in which the member has already rendered suffi-
cient service in an eligible position or combination of positions to earn 
a year of service credit. 

(b) Deposits due for a pay period must be deducted by the em-
ployer from the member's salary for that pay period. 

(c) The employer must submit the deposits with each regular 
payroll report to TRS. 

(d) A member employed in an eligible position or in a combi-
nation of positions that together qualifies as service eligible for mem-
bership, as defined in TRS laws and rules, must make contributions on 
all eligible compensation received from all TRS-covered employers. 

[(e) Beginning September 1, 2014, the rate of contribution for 
each member that must be deposited under this section is 6.7 percent 
of the member's annual compensation for service rendered after Au-
gust 31, 2014 and before September 1, 2015; 7.2 percent of the mem-
ber's annual compensation for service rendered after August 31, 2015 
and before September 1, 2016; and 7.7 percent of the member's an-
nual compensation for service rendered after August 31, 2016 and be-
fore September 1, 2017. For service rendered on or after September 
1, 2017, the rate of contribution for each member shall be the lesser 
of 7.7 percent of the member's annual compensation or a percentage 
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of the member's annual compensation equal to 7.7 percent reduced by 
one-tenth of one percent for each one-tenth of one percent that the state 
contribution rate for the fiscal year to which the service relates is less 
than the state contribution rate established for the 2014-2015 school 
year.] 

§25.31. Percentage Limits on Compensation Increases. 

(a) For members who on or before August 31, 2005 had at-
tained the age of 50, had at least 25 years of service credit, or whose 
combined age and service credit equals 70 or greater, the amount of 
compensation credited by TRS in each of the last three school years 
prior to retirement may not exceed the amount of compensation al-
lowed for the preceding school year by more than 10% or $10,000, 
whichever is greater. 

(b) For members who on or before August 31, 2005 did not 
meet requirements of subsection (a) of this section, the amount of com-
pensation credited by TRS in each of the last five school years prior to 
retirement may not exceed the amount of compensation allowed for 
the preceding school year by more than 10% or $10,000, whichever is 
greater. 

(c) For members meeting the requirements of subsection (a) 
of this section, the base line amount used to determine the amount of 
allowable compensation in the third school year prior to retirement is 
the greater of either the amount of compensation for the fourth school 
year prior to retirement or the amount of compensation for the fifth 
school year prior to retirement, provided the member received service 
credit in the base year. If the member did not receive service credit 
in either the fourth or fifth school year prior to retirement, the base 
amount is the earliest salary credited in the three school years prior 
to retirement, provided the member received service credit in the base 
year. If the member does not have service credit in at least three school 
years during the last five school years prior to retirement, the limit in 
subsection (a) of this section does not apply. 

(d) For members who do not meet the requirements of subsec-
tion (a) of this section and who are subject to the restriction in sub-
section (b) of this section, the base line amount used to determine the 
amount of allowable compensation in the fifth school year prior to re-
tirement is the greater of either the amount of compensation for the 
sixth school year prior to retirement or the amount of compensation for 
the seventh school year prior to retirement, provided the member re-
ceived service credit in the base year. If the member did not receive 
service credit in either the sixth or seventh school year prior to retire-
ment, the base amount is the earliest salary credited in the five school 
years prior to retirement, provided the member received service credit 
in the base year. If the member does not have service credit in at least 
five school years during the last seven school years prior to retirement, 
the limit in subsection (b) of this section does not apply. 

(e) The amount of allowable compensation is the greater of 
110% of the base line amount or the amount of compensation in the 
base year plus $10,000. The amount of allowable compensation for 
each subsequent year is the greater of 110% of the allowable amount 
for the previous year or the allowable amount for the previous year plus 
$10,000. 

[(f) For school years prior to the 2011-2012 school year, in-
creases in compensation due to a change in employers, a change in 
duties, additional duties or work, legislation, or federal or state law are 
not subject to the limits in subsections (a) and (b) of this section and 
the allowable amount of compensation for the remaining years prior to 
retirement is calculated using the increased amount.] 

(f) [(g)] Beginning on the first day of the 2011-2012 school 
year and thereafter, all increases in compensation without regard to the 

reason for the increase, are subject to the limits in subsections (a) and 
(b) of this section. 

[(h) Only compensation earned after the 2005-2006 school or 
contract year will be subject to the limit on increases described in this 
section. Salaries earned during the 2005-2006 school year and after 
will be used in the calculation of the base amount.] 

(g) [(i)] TRS will adjust a member's annual compensation at 
the time of retirement to comply with the limit on creditable compen-
sation in subsections (a) or (b) of this section and refund the member 
contributions on the amount that exceeds the limits described in this 
section. The refund will be made after the date on which TRS makes 
the first annuity payment. 

(h) [(j)] No adjustment in compensation will be made if the 
limit on compensation increases would not affect the calculation of the 
member's retirement benefit. 

[(k) If compensation is adjusted under this section, the mem-
ber may provide additional information in the form of written docu-
mentation to demonstrate that the compensation should be allowed. 
TRS makes the final determination regarding whether compensation 
is allowed in the member's benefit calculation.] 

(i) [(l)] Upon the request of TRS, the employer shall pro-
vide documents or records evidencing the amount and nature of the 
increased compensation reported to TRS. 

§25.35. Employer Payments for New Members. 
(a) The employer of a new member as defined by §825.4041, 

Government Code, shall pay the retirement system the required amount 
during the first 90 days of employment of the new member. When used 
in this section, "employer" has the meaning given it in §821.001(7), 
Government Code. 

(b) In determining the period of employment subject to em-
ployer payments, the following provisions apply: 

(1) An employer shall count the date of employment of a 
new member as the first day of the 90-day payment period. 

(2) An employer shall count calendar days of an employ-
ment period on or after September 1, 2005, towards the payment period, 
regardless of whether the days are in different school years. 

(3) An employer shall count calendar days on or after 
September 1, 2005, during which an individual previously served as 
an employee with another TRS reporting entity towards the payment 
period. 

(4) An employer shall not count any calendar days between 
periods of employment towards the payment period. 

(5) Service provided by an employee on one calendar day 
to more than one employer that is a TRS reporting entity shall count 
as only one calendar day in the payment period. Each employer shall 
include such an employee's compensation in the aggregate compensa-
tion on which employer payment is required. 

(6) A person who was hired before September 1, 2005, and 
who did not complete the 90-day waiting period before that date be-
comes eligible to participate in the retirement system starting Septem-
ber 1, 2005. The employer shall treat the member as a new member for 
the purpose of employer payments during the remainder of the 90-day 
period. 

(c) For the purpose of administering this section, the date of 
employment means the date on which an employee begins to perform 
service for an employer that is a TRS reporting entity and the service is 
of a type that would otherwise qualify the employee for membership in 
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the TRS pension plan, as provided under Subchapter A of this chapter 
(relating to Service Eligible for Membership). If the date of employ-
ment is a holiday or another type of day on which the employer does 
not normally require actual service to be performed by an employee, 
the employer may nevertheless count the day as the date of employ-
ment if the employer considers the individual to be an employee on 
that day. 

(d) An employer shall submit employer payments and mem-
ber and other required contributions to TRS on compensation paid to 
an employee for the entire pay period that contains the first date of the 
employee's eligibility for membership. An employer also shall submit 
such payments to TRS on compensation paid to an employee for the 
entire pay period that contains the 90th day of employment. For the 
purpose of this section, a pay period is the normal, established period 
of employment for which the employer regularly pays compensation 
to the employee, regardless of the date on which the employer actu-
ally pays the compensation. Effective September 1, 2015, an employer 
shall submit employer payments under this section beginning with the 
entire report month that contains the first date of the employee's eligi-
bility for membership and continuing through the entire report month 
that contains the 90th day of employment. 

(e) An employer required by law to pay the state contribution 
from certain funds for its employees who are TRS members is not re-
quired to make additional payment to TRS under this section during 
the first 90 days of employment of a new member. 

(f) An employer shall submit reports in a form required by 
TRS. Upon request by TRS, an employer or an employee shall provide 
copies of, or otherwise make available, any records that TRS deter-
mines are necessary to administer this section. 

(g) An employer shall notify TRS immediately if it has failed 
to report an employee who was eligible for TRS membership and shall 
begin to report the employee as a member no later than the month im-
mediately following the month in which the employer discovered the 
error. The employer shall correct any previous reports filed with TRS 
and make payments as required by this title. 

(h) An election to participate in ORP must be made before the 
deadlines provided [91st day after becoming eligible to make the elec-
tion, as required] by §830.102, Government Code, but may not be made 
before the date on which an employee is eligible for TRS membership. 

§25.36. Employer Payments for Certain Employed Members [Not 
Covered under the Federal Old-Age, Survivors, and Disability Insur-
ance Program]. 

(a) An employer required to make contributions under 
§825.4035, Government Code, shall submit the contributions and 
reports related to the contributions in a form required by TRS along 
with the regular payroll report required monthly by TRS. Upon 
request by TRS, an employer or an employee shall provide copies 
of, or otherwise make available, any records that TRS determines are 
necessary to administer this section. 

(b) Employer contributions required under §825.4035, Gov-
ernment Code, shall be made based on compensation paid by the em-
ployer that is reportable to TRS. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 

TRD-202300885 
Don Green 
Chief Financial Officer 
Teacher Retirement System of Texas 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 542-6506 

♦ ♦ ♦ 

SUBCHAPTER H. JOINT SERVICE WITH 
EMPLOYEES RETIREMENT SYSTEM 
34 TAC §25.113 

STATUTORY AUTHORITY 

The proposed amended rules are proposed under the author-
ity of Government Code §805.0015, which provides that credit 
transfers between ERS and TRS does not apply to ERS mem-
bers subject to the cash-balance benefit plan provided under 
Chapter 820, Government Code; Government Code §805.009, 
which provides that TRS may adopt rules relating to the admin-
istration of Chapter 805, Government Code; and Government 
Code §825.102, which authorizes the board of trustees to adopt 
rules for the transaction of the business of the board. 
CROSS-REFERENCE TO STATUTE 

The proposed amended rules affect the following statutes: Gov-
ernment Code §805.0015, relating to the applicability of credit 
transfers between ERS and TRS for ERS members subject to 
the cash-balance benefit plan under Chapter 820, Government 
Code; and Government Code § 825.002, which relates to eligi-
bility to transfer credit between ERS and TRS and the eligibility 
for TRS members to reinstate withdrawn ERS service credit for 
the purpose of transfer to TRS. 
§25.113. Transfer of Credit between TRS and ERS. 

(a) Purpose. These rules are intended to implement the pro-
visions of the Government Code, Chapter 805, concerning the trans-
fer of credit between the Teachers Retirement System of Texas and 
the Employees Retirement System of Texas and to provide a system-
atic method of funding the actuarial value of the annuity resulting from 
transferred service. 

(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Receiving system--The system which will pay benefits 
based upon service credit transferred from the other system. 

(2) Transferring system--The system from which service 
credit is transferred for the purpose of obtaining additional benefits 
from the other system. 

(3) TRS--The Teacher Retirement System of Texas. 

(4) ERS--The Employees Retirement System of Texas. 

(5) Crediting system--means the system in which service 
credit is established prior to any transfer. 

(6) ORP--The Optional Retirement Program described in 
Government Code, Chapter 830. 

(7) Cash Balance Group Member--a member of ERS re-
ceiving or eligible to receive a retirement benefit under Government 
Code, Chapter 820. 
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(c) Cash Balance Group Members. Cash balance group mem-
bers are not eligible to transfer TRS service credit to ERS nor ERS 
service credit to TRS. 

(d) [(c)] Forms. 

(1) Applicants for transfer must use forms prescribed by 
the receiving system. 

(2) Applicants for the establishment of any service credit 
must use the forms prescribed by the crediting system. 

(3) The systems will cooperate in adopting forms necessary 
to facilitate the exchange of information between the systems. 

(e) [(d)] Notice. 

(1) A person electing to transfer service credit pursuant to 
this section must file the appropriate form with the receiving system 
not later than the person's intended effective date of retirement or the 
last day of the month in which their retirement application is filed, 
whichever is later. 

(2) A beneficiary eligible to transfer service to the receiv-
ing system for the payment of death benefits shall make the election 
on an application form not later than 90 days after the date of death 
of the member, unless both systems agree to extend the deadline for an 
election, but in any event the beneficiary shall make the election before 
either system has paid the death benefit. 

(3) The receiving system will notify the transferring system 
of the pending transfer not later than 30 days following date of receipt 
of an application form. 

(f) [(e)] Manner of Transfer. 

(1) Service credit and funds will be transferred through 
electronic and hard copy documentation pursuant to this section, 
and the receiving system will maintain records of such transfers 
permanently. 

(2) The transferring system shall provide documentation 
of years of credit, periods of service, military service credit, average 
salary, method of calculation of service credit and average salary, in-
formation necessary to comply with all federal tax regulations, interest 
credited, fees and interest paid, and any other dollar amount which will 
be a part of the transfer. 

(g) [(f)] Transfer of funds. The ERS and the TRS agree on the 
following method of transferring funds. Each system shall certify on a 
monthly basis the total dollar amount of annuities paid by the system 
which are based on service credit transferred pursuant to Government 
Code, Chapter 805. The amount certified shall exclude any portion 
of annuities paid consisting of post-retirement increases. Each system 
shall remit to the other system the amount certified within thirty days 
of receipt of such certification. It is recognized that adjustments will be 
made from month-to-month as a result of such things as administrative 
errors, the death of the annuitant or a beneficiary, return-to-work, and 
recovery from disability by an annuitant. The systems will jointly agree 
on the administrative and accounting procedures to be established in 
order to ensure the transfer of funds pursuant to this section. 

(h) [(g)] Reinstatement of withdrawn service credit. 

(1) An ERS member with at least 36 months service credit 
in ERS may reinstate service credit in TRS that was canceled by the 
person's withdrawal of a TRS membership account. 

(2) Such reinstatement of TRS credit shall be in the 
amounts and rates applicable to TRS members eligible to repurchase 
such credit. 

(3) A TRS member with three years' service credit may re-
instate, through ERS, service credit canceled by withdrawal of an ERS 
membership account if the TRS member is also current member of ERS 
but is not a cash balance group member. 

(4) No service credit may be transferred based in whole or 
in part upon reinstated credit under this section unless the applicant 
meets all conditions for membership, amount of service credit, and pay-
ments required for the reinstatement of the credit. 

(5) Any TRS membership service credit reinstated under 
this subsection may be applied toward the service credit requirements 
of TRS laws and rules for the purchase of out-of-state, military or other 
special service credit. 

(i) [(h)] Termination of membership. The transfer of TRS ser-
vice credit to ERS will terminate TRS membership and cancel all rights 
to benefits from TRS based on that service. 

(j) [(i)] Service in the month following retirement. Both TRS 
and ERS laws require a separation from employment with any em-
ployer covered by the respective system for a period following a mem-
ber's effective retirement date as a condition for retirement with a ben-
efit from the respective system. A member retiring under TRS whose 
last place of employment is with an ERS-covered employer shall pro-
vide a certification of termination of employment to TRS in the manner 
directed by the retirement system, specifying the last date of employ-
ment. With respect to a service or disability retirement by persons using 
credit transferred between the systems, the following provisions apply: 

(1) An ERS retiree whose last place of employment is with 
a TRS-covered employer must be off the payroll of any TRS-covered 
employer for the first full calendar month following retirement under 
ERS, or the ERS retirement will be canceled. A TRS retiree whose 
last place of employment is with an ERS-covered employer must be 
off the payroll of any ERS-covered employer for the first full calendar 
month following retirement under the TRS, or the TRS retirement will 
be canceled. 

(2) An ERS retiree whose last place of employment is with 
an ERS-covered employer may begin work for a TRS-covered em-
ployer after retirement under ERS without a one month break in ser-
vice. A retiree from the TRS whose last place of employment is with a 
TRS-covered employer may begin work for an ERS-covered employer 
after retirement under TRS without a one month break in service. 

(k) [(j)] Average salary. 

(1) In determining average salary used in computing ben-
efits available to a person transferring credit under this section, the re-
ceiving system will use the higher of the average salary derived solely 
from the service originally established in each system respectively. In 
comparing average salaries and determining benefits payable, the re-
ceiving system shall accept the transferring system's determination of 
its average salary, applying all laws and policies of the transferring sys-
tem in the calculation of that system's average salary. 

(2) Each system will be responsible for determining its re-
spective average salary. The transferring system will certify its average 
salary to the receiving system. 

(3) If there is less service than is required in the applicable 
formula to compute the average salary in TRS under the laws and rules 
applicable to that system, the average salary will be computed using 
salaries for the service for which credit was established. This average 
salary shall be used in the comparison of average salaries to determine 
which system's average salary is higher. 

(l) [(k)] Transfer of Certain State Employees to ERS. 
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(1) Certain state employees have been transferred to ERS 
membership as a result of legislation enacted by the 73rd Texas Leg-
islature, Regular Session. Among these are employees of the Texas 
Education Agency, employees of the Texas Surplus Property Agency 
transferred to the General Services Commission, some employees of 
the Texas Rehabilitation Commission, the Texas School for the Deaf, 
the Texas School for the Blind, the Higher Education Coordinating 
Board, and the Texas Youth Commission. Such employees are eligible 
to transfer TRS credit to ERS for benefit purposes under the Govern-
ment Code, Chapter 805 subject to the modifications contained in this 
section. 

(2) Employees whose agencies have been transferred to 
ERS coverage, including the Texas Education Agency and the Texas 
Rehabilitation Commission, the Texas School for the Deaf, the Texas 
School for the Blind, the Higher Education Coordinating Board, and 
the Texas Youth Commission, may not retire under TRS after the 
effective date of the transfer, unless they again become TRS members 
based on other employment and subsequently obtain TRS service 
credit qualifying them for TRS retirement, except as provided for in 
Government Code, §805.002(a). 

(3) Employees described in paragraph (1) of this subsec-
tion are not eligible for TRS death benefits other than a return of accu-
mulated contributions. 

(4) Notwithstanding subsection (k) [(j)] of this section, the 
average compensation of employees described in paragraph (1) of this 
subsection qualifying for ERS benefits may be determined by com-
bining monthly rates of pay while a TRS member with ERS credited 
monthly salary to obtain the highest 36 months of pay. 

(m) [(l)] Death benefits. Service credit of a person may not be 
transferred between systems if: 

(1) one of the systems has paid or begun to pay death ben-
efits based on the person's account; or 

(2) the beneficiaries for death benefits in each system are 
not identical. However, when only reinstated service is being trans-
ferred and no beneficiary designation was made at or after the time of 
reinstatement, a transfer will be allowed. 

(n) [(m)] Service credit. 

(1) TRS will make and accept transfers of service credit in 
whole plan year increments based upon TRS rules for crediting service. 
No partial years will be transferred. 

(2) TRS and ERS service in a plan year will not be com-
bined to obtain a year of TRS service credit. 

(3) A person who transfers credit to TRS or ERS may not 
receive more than a total of five years of service credit for military 
service. The retirement system from which credit is transferred may 
refund contributions made for military service, other than any amount 
that represents a fee, that exceeds the maximum amount creditable. A 
person who retires under Government Code, Chapter 805, who returns 
to work under TRS or ERS may not purchase additional military service 
credit if the purchase would cause the total of all military service credit 
to exceed five years. 

(4) A person who purchased out of state service credit be-
fore retirement under Government Code, Chapter 805, may not pur-
chase additional out of state service credit upon return to work under 
TRS if the purchase would cause the total of all out of state service 
credit to exceed fifteen years. 

(o) [(n)] ORP participants. A person who has elected to partic-
ipate in ORP but who is an ERS member may repurchase TRS service 

credit canceled by the election of ORP for purpose of transferring it 
to ERS under the Government Code, Chapter 805, provided TRS will 
not transfer or pay benefits for such service credit if the member ac-
tively participates in ORP between the date the TRS service credit is 
purchased and the date of the member's retirement or death. TRS will 
refund without interest any amounts deposited for such credit in the 
event the person returns to active ORP participation. The person must 
agree to refund the amount of any benefits erroneously paid to the per-
son as a result of any such return to ORP. 

(p) [(o)] Return to TRS covered employment. 

(1) A person who transferred service to ERS and retired 
under Government Code, Chapter 805, and who returns to employment 
in a position eligible for TRS membership continues to be governed by 
the provisions of state law as described under §51.12(a) of this title 
(relating to Applicability of Certain Laws in Effect Before September 
1, 2005) upon resumption of TRS membership, if, while a member of 
TRS, the person met at least one of the requirements of §51.12(a) of 
this title by August 31, 2005. 

(2) Regardless of status under paragraph (1) of this subsec-
tion, a person who transferred service to ERS and retired under Govern-
ment Code, Chapter 805, and who returns to employment in a position 
eligible for TRS membership after August 31, 2007, is subject to the 
provisions of Government Code §824.202(a-1) and (d-1) and §29.1(a) 
of this title (relating to Eligibility for Service Retirement) for eligibility 
for retirement under TRS. 

(3) A person who has at least five years of TRS service 
credit on August 31, 2014 and transfers that service credit to ERS, re-
tires from ERS under Government Code, Chapter 805, and returns after 
September 1, 2014 to employment in a position eligible for TRS mem-
bership is subject to the provisions of Government Code §824.202(a-2), 
(b-2), and (d-2) and §29.1(e) of this title (relating to Eligibility for Ser-
vice Retirement). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300886 
Don Green 
Chief Financial Officer 
Teacher Retirement System of Texas 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 542-6506 

♦ ♦ ♦ 

SUBCHAPTER I. VERIFICATION OF SERVICE 
OR COMPENSATION 
34 TAC §25.123 

STATUTORY AUTHORITY 

The proposed amended rule is proposed under the authority 
of Government Code §825.403, which relates to the collection 
of member contributions and the proof of service that must be 
provided to TRS for TRS to grant credit for member contribu-
tions that were previously required but not paid; and Government 
Code §825.102, which authorizes the board of trustees to adopt 
rules for the transaction of the business of the board. 
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CROSS-REFERENCE TO STATUTE 

The proposed amended rule affects the following statutes: Gov-
ernment Code §825.403, relating to the collection of member 
contributions. 
§25.123. Certification. 

The correctness of this affidavit must be certified by an official of the 
employer where the service was rendered. This can be done by the su-
perintendent, business manager, certified reporting official, secretary 
of the school board, or treasurer of the school board at the time the 
certification is made. The certification must be based upon the existing 
records maintained by the employer and must be in the form prescribed 
by TRS for this purpose [notarized]. TRS shall determine whether the 
verified service or compensation is eligible for TRS purposes. For a 
[public school employer that is no longer in operation, including a] 
charter holder or charter school that is no longer in operation, verifi-
cation shall be made by the Texas Commissioner of Education or the 
custodian designated under 19 TAC §100.1203(b) (relating to Records 
Management). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300887 
Don Green 
Chief Financial Officer 
Teacher Retirement System of Texas 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 542-6506 

♦ ♦ ♦ 

SUBCHAPTER J. CREDITABLE TIME AND 
SCHOOL YEAR 
34 TAC §25.131 

STATUTORY AUTHORITY 

The proposed amended rule is proposed under the authority 
of Government Code §822.001, which provides standards for 
membership in the TRS retirement system; Government Code 
§823.201, which authorizes the board of trustees to adopt rules 
for the granting of membership service credit; and Government 
Code §825.102, which authorizes the board of trustees to adopt 
rules for the transaction of the business of the board. 
CROSS-REFERENCE TO STATUTE 

The proposed amended rule affects the following statutes: Gov-
ernment Code §822.001, which relates to membership require-
ments; and Government Code §825.403, relating to collection of 
member’s contributions. 
§25.131. Required Service. 

(a) Beginning on the first day of the 2011-2012 school year 
and thereafter: 

(1) Except as provided in paragraph (3) of this subsection, 
a member must work in a TRS eligible position and be paid or receive 
paid leave from a TRS eligible position at least 90 days during the 
school year to receive a year of service credit. 

(2) A substitute as defined in §25.4 of this title (relating to 
Substitutes) will be qualified for membership and granted a full year of 
service credit by working 90 or more days as a substitute in a school 
year, receiving pay for that work, and verifying the work as provided in 
§25.121 of this title (relating to Employer Verification) and §25.47 of 
this title (relating to Deadline for Verification) and paying the actuarial 
cost for the work as provided in §25.43 of this title (relating to Cost for 
Unreported Service or Compensation). 

(3) In the last school year of service before retirement, a 
member serving in an eligible position who worked and was paid for 
that work or received paid leave for less than 90 days in the school year 
but worked and was paid for that work or received paid leave for a full 
fall semester in accordance with the employer's calendar will receive 
a year of service credit. If the employer's calendar does not provide 
for semesters, a member must work and be paid for work in an eligible 
position or receive paid leave from an eligible position for at least 90 
days in order to receive a year of service credit for the school year 
before retirement. 

(4) Days that the employer is scheduled to be closed for 
business are not included in the 90 days of work required to receive 
a year of service credit unless the day(s) are paid holidays by the em-
ployer or the employee was charged with paid leave during the closing. 
Holidays that are not included in the required number of work days for 
an employee are not counted as paid holidays or days of paid leave. 

(b) For school years prior to the 2011-2012 school year: 

(1) Except as provided in paragraph (2), (3), or (4) of this 
subsection, a member must serve at least 4 1/2 months in an eligible 
position during the school year to receive credit for a year of service. 

(2) A member who served less than four and one-half 
months in a school year but served a full semester of more than four 
calendar months will receive credit for a year of service. 

(3) A substitute as defined in §25.4 of this title will be qual-
ified for membership and granted a full year of service credit by ren-
dering 90 or more days of service as a substitute in a school year and 
verifying the service as provided in §25.121 of this title and §25.47 of 
this title and paying deposits and fees for the service as provided in 
§25.43 of this title. 

(4) An employee who enters into an employment contract 
or oral or written work agreement for a period which would qualify the 
employee for a year of service credit under the other provisions of this 
section but who actually renders only the amount of service specified 
in §25.4 of this title will receive credit for a year of service credit. 

(c) Beginning on the first day of the 2015-2016 school year and 
thereafter, in lieu of the requirements in subsection (a) of this section, 
a member who is serving in a membership eligible position and who is 
regularly scheduled to work fewer than 5 days per week, may establish 
a year of service credit by working and receiving pay for that work 
or using paid leave, for four and one-half months. The four and one-
half month period must include four full calendar months in which the 
member renders service and is paid or the member uses paid leave, for 
at least 8 days and an additional five days of service rendered and for 
which the member is paid or paid leave used in another calendar month 
or months but not to include the four full calendar months. 

(d) Except as provided in subsection (a) of this section, for 
service credit granted in the school year in which the member retires, 
in no event may a member receive a year of service credit earlier than 
December 31. 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300888 
Don Green 
Chief Financial Officer 
Teacher Retirement System of Texas 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 542-6506 

♦ ♦ ♦ 

SUBCHAPTER K. DEVELOPMENTAL LEAVE 
34 TAC §25.152 

STATUTORY AUTHORITY 

The proposed amended rule is proposed under the authority 
of Government Code §822.001, which provides standards for 
membership in the TRS retirement system; Government Code 
§823.201, which authorizes the board of trustees to adopt rules 
for the granting of membership service credit; Government Code 
§823.402, which relates to the eligibility of a TRS member to pur-
chase service credit for certain developmental leave at actuar-
ial cost; and Government Code §825.102, which authorizes the 
board of trustees to adopt rules for the transaction of the busi-
ness of the board. 
CROSS-REFERENCE TO STATUTE 

The proposed amended rule affects the following statutes: Gov-
ernment Code §822.001, which relates to membership require-
ments; Government Code §823.403, relating to developmental 
leave; and Government Code §825.403, relating to collection of 
member’s contributions. 
§25.152. Eligibility, Cost, and Payment for Developmental Leave 
Credit. 

(a) A cost statement for developmental leave may be obtained 
from the retirement system on request by an eligible member after com-
pletion of the leave. 

(b) To be eligible to establish developmental leave credit, a 
member must: 

(1) have at least five years of service credited in the retire-
ment system before the developmental leave occurs; 

(2) have, at the time the required deposits for credit are 
paid, at least one year of membership service credit in the retirement 
system following the developmental leave; and 

(3) have at least five years of service credited in the retire-
ment system at the time the required deposits for the credit are paid. 

(c) Credit will be granted to the member upon receipt of the 
full amount of the required deposits. 

(d) The [Except as provided by subsections (h) and (i) of this 
section, the] cost of establishing developmental service credit is the 
actuarial cost, as determined by TRS, of the additional standard annu-
ity retirement benefits that would be attributable to the developmental 
leave service credit purchased under this section. 

(e) To calculate the actuarial cost, TRS will use the cost factors 
and method described in §25.302 of this title (relating to Calculation 
of Actuarial Cost). 

(f) The purchase cost described in this section assumes a lump-
sum deposit will be made. If deposits are made under an installment 
agreement, a non-refundable installment fee of 9% applies. 

(g) If a member has membership service and contributions in 
the same school year as the year in which the developmental leave was 
taken, TRS shall adjust the actuarial cost as calculated under subsection 
(e) of this section proportionately by applying a ratio, the numerator 
of which is the number of TRS-covered service days rendered by the 
member and the denominator of which is 90 days of service required 
for a year of membership service credit. 

[(h) A member may establish developmental leave service 
credit by paying the deposits and fees required in subsection (i) of this 
section if:] 

[(1) the member otherwise meets all eligibility require-
ments under Government Code, §823.402, as amended;] 

[(2) the developmental leave for which credit is sought to 
be established ended before August 31, 2011; and] 

[(3) the member makes payment for the developmental 
leave service credit, or enters into an installment agreement for 
payment, not later than August 31, 2013.] 

[(i) The cost of establishing developmental leave credit under 
subsection (h) of this section is an amount equal to the current member 
and state contributions based on the member's full-time annual com-
pensation rate during the last school year of creditable service that pre-
ceded the developmental leave.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300889 
Don Green 
Chief Financial Officer 
Teacher Retirement System of Texas 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 542-6506 

♦ ♦ ♦ 

SUBCHAPTER M. OPTIONAL RETIREMENT 
PROGRAM 
34 TAC §25.172 

STATUTORY AUTHORITY 

The proposed amended rule is proposed under the authority of 
Government Code §822.002, which provides that an employee 
of the public school system who elects to participate in ORP is 
not permitted to be a member of the TRS retirement system; 
and Government Code §825.102, which authorizes the board of 
trustees to adopt rules for the transaction of the business of the 
board. 
CROSS-REFERENCE TO STATUTE 
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The proposed amended rule affects the following statutes: Gov-
ernment Code §822.002, relating to exceptions to TRS member-
ship requirement; Government Code §830.101, relating to the el-
igibility to participate in ORP; and Government Code §830.106, 
relating to resumption of TRS membership after electing to par-
ticipate in ORP. 
§25.172. ORP and TRS. 

(a) Except as provided in subsection (c) of this section, a per-
son who has elected ORP participation must become a member of TRS 
if the person later becomes an employee of any Texas public educa-
tional institution other than in a ORP-eligible position with [a faculty 
member of] an institution of higher education. The following persons 
are generally required to become TRS members under this subsection: 

(1) ORP participants who become employed in a public 
school in a position eligible for TRS membership; and 

(2) ORP participants with less than one year's participation 
in ORP who become employed in a TRS-eligible [nonfaculty] position 
in an institution of higher education that is not ORP-eligible. 

(b) A person who has elected ORP participation but who is 
later required to become a member of TRS under subsection (a) of this 
section is ineligible for further active ORP participation even if that 
person again becomes employed in an ORP-eligible position with [as 
a faculty member in] a Texas public institution of higher education. 

(c) Subsection (a) of this section does not apply when: 

(1) an ORP participant is simultaneously employed both in 
an ORP-eligible position with [as a faculty member of] a Texas public 
institution of higher education and in a position in a Texas public edu-
cational institution otherwise eligible only for TRS membership; 

(2) a person, after a valid ORP election, becomes employed 
in an institution of higher education in a [nonfaculty] position that is 
not ORP-eligible if the person: 

(A) participated in ORP for one year in an ORP-eligible 
position with [as a faculty member of] a Texas public institution of 
higher education; and 

(B) had no intervening employment that required TRS 
membership; or 

(3) a person, after a valid ORP election, becomes employed 
in a state agency that is not a TRS-covered employer and later becomes 
employed in an institution of higher education. 

(d) A person, including a person described in subsection (c) of 
this section, will not be eligible for TRS membership or credit for any 
employment that occurred while the person was an ORP participant, 
even if the person later returns to TRS membership as required by sub-
section (a) of this section. A person described in subsection (c)(1) of 
this section is not eligible for state ORP retirement contributions for 
simultaneous employment in institutions covered by TRS that are not 
institutions of higher education. 

(e) A person who elects ORP participation chooses ORP in 
lieu of TRS membership and benefits. Upon election of ORP, a mem-
ber of TRS loses all benefit rights in TRS other than a right to the return 
of annual contributions, even if the member has five or more years of 
creditable service under TRS. However, a member who returns to TRS 
membership under the provisions of law is entitled to any TRS benefits 
which may accrue thereafter in addition to any ORP benefits to which 
he may have become entitled. ORP participants returning to TRS mem-
bership may establish service credit, under applicable rules governing 
reinstatement of accounts, for all years of service in public educational 
institutions except for those years when the person participated in ORP. 

(f) A person who fails to elect ORP participation during the 
statutory election eligibility period may not subsequently elect partici-
pation. 

[(g) In this section:] 

[(1) employee means a person whose employment in one or 
more Texas institutions of public education is, disregarding any ORP 
election, sufficient to qualify for TRS membership coverage;] 

[(2) faculty member means a person, including a profes-
sional librarian, who is employed by an institution of higher education 
on a full-time basis (at least one-half time) as a member of the faculty 
or staff and whose duties include teaching, research, administration, or 
the performance of professional services, but does not mean a person 
employed in a position in the institution's classified personnel system 
or a person employed in a similar type position if the institution does 
not have a classified personnel system;] 

[(3) nonfaculty position means employment in a Texas in-
stitution of higher education that does not qualify the employee as a 
faculty member as defined in this subsection and includes a position 
that would otherwise be considered faculty but for the fact that it is 
less than one-half time and therefore is not eligible for membership;] 

[(4) ORP participant means a person who has elected ORP 
pursuant to law, without regard to whether the person is currently em-
ployed and making deposits to ORP, and who has not been required to 
return to TRS membership;] 

[(5) participation in ORP for one year or one year's partic-
ipation in ORP means active ORP participation for a sufficient period 
to give the person vested ORP benefits;] 

[(6) active ORP participation means participation in ORP 
by having required ORP deductions and contributions made;] 

[(7) public school means an educational institution covered 
by TRS membership other than an institution of higher education;] 

[(8) institution of higher education means an institution 
of higher education as defined in the Texas Education Code, §61.003 
whose faculty members are eligible to elect ORP.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300890 
Don Green 
Chief Financial Officer 
Teacher Retirement System of Texas 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 542-6506 

♦ ♦ ♦ 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 9. TEXAS COMMISSION ON 
JAIL STANDARDS 

CHAPTER 269. RECORDS AND 
PROCEDURES 
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SUBCHAPTER D. JUVENILE JUSTICE 
REPORTS 
37 TAC §§269.40 - 269.43 

The Texas Commission on Jail Standards proposes to repeal 37 
TAC §269 Subchapter D, concerning Juvenile Justice Reports, 
§§269.40 - 269.43. The agency published its review of this rule in 
the December 23, 2022, issue of the Texas Register (47 TexReg 
8759). HB 1545 of the 87th Legislative Session repealed Gov-
ernment Code 511.009(a)(12), which required the Commission 
to report annually the juveniles in county jails, which effectively 
ended the agency's need to collect and report this data. Be-
cause TCJS is no longer required to report this data, Chapter 
269 Subchapter D is obsolete and may be repealed. No public 
comments were received regarding the rule review. 
Executive Director Brandon Wood has determined that for each 
year of the first five years that the proposed repeal will be in ef-
fect, there will be no fiscal implications to state or local govern-
ments due to the proposed repeal. 
Mr. Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or ru-
ral communities to comply with the repeal, as they will not be 
required to alter their business practices, and the rule does not 
impose any additional costs on those required to comply with the 
rule. 
Mr. Wood has determined that during the first five years that the 
sections will be in effect: 
(1) the proposed repeal will not create or eliminate a government 
program; 
(2) implementation of the proposed repeal will not affect the num-
ber of employee positions; 
(3) implementation of the proposed repeal will not require an in-
crease or decrease in future legislative appropriations; 
(4) the proposed repeal will not affect fees paid to the agency; 
(5) the proposed repeal will not create a new rule; 
(6) the proposed repeal eliminates an existing rule; 
(7) the proposed repeal changes the number of individuals sub-
ject to the rule; and 

(8) TCJS has insufficient information to determine the proposed 
repeal’s effect on the state economy. 
There are no anticipated economic costs to persons who are 
required to comply with this section as proposed. 
Texas Government Code, §2001.0045 does not apply to this pro-
posal because the repeal is necessary to implement legislation, 
and the Legislature has not specifically stated that §2001.0045 
applies to HB 1545. 
TCJS has determined that this proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 
Comments on the proposed rule may be submitted in writing to 
William Turner, P.O. Box 12985, Austin, Texas 78711, Fax (512) 
463-3185, or e-mail at will.turner@tcjs.state.tx.us. 
The repeal is proposed under statutory authority of Government 
Code, Chapter 511, which authorizes the Texas Commission on 

Jail Standards to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 
This proposal does not affect other rules or statutes. 
The proposal implements a determination by rule review. 
§269.40. General. 
§269.41. Reports. 
§269.42. Forms. 
§269.43. Records 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 23, 
2023. 
TRD-202300859 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 567-2370 

♦ ♦ ♦ 

CHAPTER 281. FOOD SERVICE 
37 TAC §281.5 

The Texas Commission on Jail Standards proposes amend-
ments to Texas Administrative Code, Title 37, §281.5, relating 
to Staff Supervision. Specifically, the proposed amendment 
will correct a reference to Texas Food Establishment Rules 
§228.33, which was repealed and moved during the 87th Leg-
islative Session in 2021. This change will help jailers to identify 
within the minimum jail standards the correct reference to the 
Food Establishment Rules. In a letter to the agency written 
October 26, 2022, Collin County Sheriff Jim Skinner brought to 
the agency's attention the need for this change. 
Brandon Wood, Executive Director, has determined that for each 
year of the first five years that the sections will be in effect, there 
will be no fiscal implications to state or local governments as a 
result of enforcing and administering the sections as proposed. 
TCJS has determined that during the first five years that the sec-
tions will be in effect: 
(1) the proposed amendment will not create or eliminate a gov-
ernment program; 
(2) implementation of the proposed amendment will not affect 
the number of employee positions; 
(3) implementation of the proposed amendment will not require 
an increase or decrease in future legislative appropriations; 
(4) the proposed amendment will not affect fees paid to the 
agency; 
(5) the proposed amendment will not create a new rule; 
(6) the proposed amendment will not repeal an existing rule; 
(7) the proposed amendment will not change the number of in-
dividuals subject to the rule; and 
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♦ ♦ ♦ (8) TCJS has insufficient information to determine the proposed 
rules' effect on the state's economy. 
Mr. Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities to comply with the amended rules, as they will not 
be required to alter their business practices and the rules do not 
impose any additional costs on those required to comply with the 
rules. 
There are no anticipated economic costs to persons who are 
required to comply with the sections as proposed. 
Texas Government Code, §2001.0045 does not apply to this pro-
posal because the rules do not impose a cost on regulated per-
sons; are amended to reduce the burden or responsibilities im-
posed on regulated persons by the rules; is necessary to protect 
the health, safety, and welfare of the residents of this state; and 
are necessary to implement legislation that does not specifically 
state that §2001.0045 applies to the rules. 
Mr. Wood has determined that for each year of the first five years 
the rules are in effect, the public will benefit from the adoption 
of the rules. The Commission anticipates that the amendment 
will enable jailers to locate easily the proper rule related to food 
handlers licenses in jails, thereby facilitating jail compliance with 
minimum jail standards. 
TCJS has determined that this proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 
Comments on the proposed rule may be submitted in writing to 
William Turner, P.O. Box 12985, Austin, Texas 78711, Fax (512) 
463-3185, or e-mail at will.turner@tcjs.state.tx.us. 
The amendment is proposed under the authority of Government 
Code, Chapter 511, which authorizes the Texas Commission on 
Jail Standards to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 
This proposed change does not affect other rules or statutes. 
§281.5. Staff Supervision. 
Food shall be prepared under the supervision of a staff member or con-
tract employee who possesses a food handler license in accordance with 
25 Texas Administrative Code (TAC) §228.31(d) with a copy available 
for review. Food shall be served under the immediate supervision of a 
staff member. [Texas Food Establishment Rules (TFER) §228.33 and 
shall be served only under the immediate supervision of a staff mem-
ber.] Care shall be taken that hot foods are served reasonably warm 
and that cold foods are served reasonably cold. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 23, 
2023. 
TRD-202300860 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 567-2370 

PART 15. TEXAS FORENSIC SCIENCE 
COMMISSION 

CHAPTER 651. DNA, CODIS, FORENSIC 
ANALYSIS, AND CRIME LABORATORIES 
SUBCHAPTER A. ACCREDITATION 
37 TAC §651.4 

The Texas Forensic Science Commission ("Commission") pro-
poses an amendment to 37 Texas Administrative Code §651.4 
to establish a timeline for removal of its recognition of the accred-
iting body the American Board of Forensic Toxicology ("ABFT") 
in accordance with ABFT's strategic partnership with accredit-
ing body ANSI National Accreditation Board (ANAB) whereby 
ANAB will be assuming ABFT's laboratory accreditation respon-
sibilities. 
Background and Justification. Under the revised rule, any labo-
ratory solely accredited by ABFT for forensic toxicology testing 
must obtain accreditation from one of the other two entities the 
Commission recognizes (ANAB or American Association of Lab-
oratory Accreditation (A2LA)) before the earliest expiration date 
of their current ABFT accreditation. The amendments are nec-
essary to reflect an adoption made by the Commission at its Jan-
uary 27, 2023 quarterly meeting wherein the Commission voted 
to establish a timeline for recognition of accreditation for labora-
tories maintaining accreditation by ABFT as these laboratories 
work on a plan to transition to ISO/IEC 17025 accreditation be-
fore the expiration of the laboratory's current accreditation term 
with ABFT. The amendments are made in accordance with the 
Commission's accreditation authority under Tex. Code. Crim. 
Proc. art. 38.01 § 4-d. 
Fiscal Note. Leigh M. Tomlin, Associate General Counsel of 
the Commission, has determined that for each year of the first 
five years the proposed amendment will be in effect, there will 
be no fiscal impact to state or local governments as a result of 
the enforcement or administration of the proposal. There will 
be no anticipated effect on local employment or the local econ-
omy as a result of the proposal. There is no estimated loss or 
increase in revenue to the state or to local governments as a 
result of enforcing or administering the rule. Two of the Com-
mission's recognized accrediting bodies announced a strategic 
partnership-ANAB and ABFT-whereby ANAB will be assuming 
ABFT's laboratory accreditation responsibilities. In 2019, ABFT 
announced it would no longer accredit or reaccredit forensic tox-
icology laboratories after December 31, 2022 in concordance 
with its alliance agreement with ANAB to assess laboratories 
against ABFT checklist/standards. The rule change is neces-
sary to reflect these external developments. 
Rural Impact Statement. The Commission expects no adverse 
economic effect on rural communities as the proposed amend-
ment does not impose any direct costs or fees on municipalities 
in rural communities. 
Public Benefit/Cost Note. Leigh M. Tomlin, Associate General 
Counsel of the Commission has also determined that for each 
year of the first five years the proposed amendment is in effect, 
the anticipated public benefit will be assurance of the recognition 
of forensic analysis accreditation programs in criminal actions 
are consistent with the available accrediting bodies. There is no 
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♦ ♦ ♦ 

probable economic cost to persons required to comply with the 
rule. 
Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses. As required by the Government 
Code § 2006.002(c) and (f). Leigh M. Tomlin, Associate General 
Counsel of the Commission, has determined that the proposed 
amendments will not have an adverse economic effect on any 
small or micro business because there are no anticipated eco-
nomic costs to any person or laboratory who is required to com-
ply with the rule as proposed. The amendment removes recog-
nition of an accrediting body in accordance with a strategic part-
nership between two of the accrediting bodies. 
Takings Impact Assessment. Leigh M. Tomlin, Associate Gen-
eral Counsel of the Commission, has determined that no private 
real property interests are affected by this proposal and that this 
proposal does not restrict or limit an owner's right to property that 
would otherwise exist in the absence of government action and, 
therefore, does not constitute a taking or require a takings im-
pact assessment under the Government Code §2007.043. 
Government Growth Impact Statement. Leigh M. Tomlin, As-
sociate General Counsel of the Texas Forensic Science Com-
mission, has determined that for the first five-year period, imple-
mentation of the proposed amendments will have no government 
growth impact. Pursuant to the analysis required by Government 
Code 2001.221(b), 1) the proposed rule does not create or elim-
inate a government program; 2) implementation of the proposed 
rule does not require the creation of new employee positions or 
the elimination of existing employee positions; 3) implementation 
of the proposed rule does not increase or decrease future leg-
islative appropriations to the agency; 4) the proposed rule does 
not require a fee; 5) the proposed rule does not create a new 
regulation; 6) the proposed rule does not expand, limit, or repeal 
an existing regulation; 7) the proposed rule does not increase or 
decrease the number of individuals subject to the rule's applica-
bility; and 8) the proposed rule has a neutral effect on the state's 
economy. 
Request for Public Comment. The Texas Forensic Science 
Commission invites comments on the proposal from any mem-
ber of the public. Please submit comments to Leigh M. Tomlin, 
1700 North Congress Avenue, Suite 445, Austin, Texas 78701 
or leigh@fsc.texas.gov. Comments must be received by March 
22, 2023 to be considered by the Commission. 
Statutory Authority. The amendment is proposed under Tex. 
Code Crim. Proc. art. 38.01 §§ 4-d and 3-a and has been re-
viewed by legal counsel and found to be within the state agency's 
authority to adopt. 

Cross reference to statute. The proposal affects Tex. Code 
Crim. Proc. art. 38.01 § 4-d. 
§651.4. List of Recognized Accrediting Bodies. 

(a) The Commission recognizes the accrediting bodies in this 
subsection, subject to the stated discipline or category of analysis lim-
itations: 

(1) ANSI [ANSI-ASQ] National Accreditation Board 
(ANAB)--recognized for accreditation of all disciplines which are 
eligible for accreditation under this subchapter as well as for the 
administration of the American Board of Forensic Toxicology (ABFT) 
program. 

(2) American Association for Laboratory Accreditation 
(A2LA)--recognized for accreditation of all disciplines which are 
eligible for accreditation under this chapter. 

(3) American Board of Forensic Toxicology (ABFT)--rec-
ognized for accreditation of forensic toxicology discipline only. After 
December 31, 2022, the Commission will no longer renew laboratory 
accreditation for laboratories accredited solely by ABFT. Laboratories 
in good standing with ABFT after December 31, 2022, will maintain 
their existing accreditation until it expires or is otherwise suspended, 
revoked or withdrawn by the Commission. After this final accredita-
tion period, the Commission will no longer recognize accreditation by 
ABFT, and laboratories must obtain accreditation by an entity listed in 
either paragraph (1) or (2) of this subsection. 

(b) If an accrediting body is recognized under subsection (a) 
of this section and the recognized body approves a new discipline, cate-
gory of analysis or procedure, the Commission may temporarily recog-
nize the new discipline, category of analysis or procedure. A temporary 
approval shall be effective for 120 days. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 22, 
2023. 
TRD-202300855 
Leigh Tomlin 
Associate General Counsel 
Texas Forensic Science Commission 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 936-0661 
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	(18) Treasury--The United States Department of Treasury. (19) Very Small Business--A Small Business that employs fewer than 10 employees. §200.3. Program Application Procedure. (a) A Financial Institution seeking to participate in the Pro-gram must submit a completed application to the Office through the Program Website. (b) Upon request, an applicant Financial Institution must pro-vide any additional information the Office determines is necessary on or before the fifth business day after the applicant Fina
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	contributions made by the Office to the account that relate to an En-rolled Loan if the Office discovers after enrollment that the Enrolled Loan involves a Borrower whose business activities violate or are con-trary to the requirements of this chapter or the law or policies of this state or the United States. §200.7. Qualified Loan Eligibility and Approval. A PFI may request to enroll a Qualified Loan under the Program if the PFI determines the Qualified Loan: (1) is for an amount equal to or between $5,000
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	(2) the purchase of owner-occupied residential housing; (3) the construction, improvement, or purchase of residen-tial housing that is owned or to be owned by the Borrower; (4) the purchase of real property that is intended for resale or not used for the business operations of the Borrower; (5) refinance of the balance of an existing loan that is not an Enrolled Loan, but the portion of the loan that is in excess of the balance of an existing loan that is not an Enrolled Loan may be eligible for enrollment 
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	(f) Notwithstanding subsection (a) of this section, PFIs may request authorization from the Office to charge the maximum premi-ums specified under subsection (a)(1) of this section for all Borrowers, regardless of whether a Borrower is a SEDI-owned business or a Very Small Business. If the Office, in its sole discretion, grants authoriza-tion, the PFI may charge all Borrowers a premium up to 3.5 percent of the principal amount of the Qualified Loan. If approved, the PFI shall not pay a premium pursuant to s
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	Loan Loss Reserve Account of the PFI a contribution amount detailed in §200.11 of this chapter. (f) Notwithstanding any provision to the contrary, the Office shall unenroll loans it determines, in its sole discretion, were enrolled in error because the loan did not meet the requirements of this Chapter, the PFI failed to disclose a material fact or factor about the nature or purpose of the loan in its request to enroll the loan, if the nature or use of the loan changed after enrollment, or other good cause.
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	(e) The PFI shall retain documentation in its files substantiat-ing all claims for a term commensurate with standard banking records retention practices but not less than seven years after the date that the Enrolled Loan is terminated. §200.13. Payment of Claims by the Office. (a) Subject to subsection (b) of this section, and in accordance with the Agreement, the Office shall reimburse a PFI for Losses claimed under the procedure described in §200.12 of this chapter (relating to Procedure for Making a Clai
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	(2) upon 90 days' notice, or an earlier date if the balance in the Fund reaches zero or the Office anticipates that the balance in the Fund will reach zero. (b) If a PFI's Loan Loss Reserve Account has a zero balance, the Office, in its sole discretion, may terminate the Agreement associ-ated with that PFI. (c) A PFI may withdraw from the Program after giving written notice to the Office. After receipt of this notice, the Office shall with-draw from the PFI's Loan Loss Reserve Account the portion of any rem
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	10 TAC §§200.101 -200.117 STATUTORY AUTHORITY. Section 481.021, Texas Government Code, authorizes the Office to adopt and enforce rules necessary to carry out the programs established in Chapter 481, Texas Government Code, includ-ing the TSBCI LGP, which the Office established, and the Bank will administer, pursuant to Section 481.403, Texas Government Code. CROSS REFERENCE TO STATUTE Chapter 200, Subchapter B. No other statutes, articles, or codes are affected by the proposed rules. §200.101. Texas Small B
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	underwrite and monitor bankable loans and has executed an Agreement with the Office to participate in the Program. (10) Principal of a Borrower--A person, other than an in-sured bank, that directly or indirectly, or acting through or in concert with one or more persons, owns, controls, or has the power to vote more than 10 percent of any class of voting securities of a member bank or company. Shares owned or controlled by a member of an individual's immediate family are considered to be held by the individu
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	(c) The Office shall determine the Financial Institution's eligi-bility to participate in the Program based on the application submitted under subsection (a) of this section and any other information the Of-fice determines is necessary and requests pursuant to subsection (b) of this section. The Office has no obligation to authorize an applicant Fi-nancial Institution's participation in the Program. (d) A Financial Institution the Office determines is eligible to participate in the Program must enter an Agr
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	(c) The Office shall determine the Financial Institution's eligi-bility to participate in the Program based on the application submitted under subsection (a) of this section and any other information the Of-fice determines is necessary and requests pursuant to subsection (b) of this section. The Office has no obligation to authorize an applicant Fi-nancial Institution's participation in the Program. (d) A Financial Institution the Office determines is eligible to participate in the Program must enter an Agr




	(3) franchise fees; and (4) acquisition of equipment, inventory, or services used in the production, manufacturing, or delivery of a business's goods or ser-vices, or in the purchase, construction, renovation, or tenant improve-ments of an eligible place of business that is not for passive real estate investment purposes. (b) Loan proceeds shall not be used for: (1) acquiring or holding passive investments in real estate; (2) the purchase of owner-occupied residential housing; (3) the construction, improvem
	(3) franchise fees; and (4) acquisition of equipment, inventory, or services used in the production, manufacturing, or delivery of a business's goods or ser-vices, or in the purchase, construction, renovation, or tenant improve-ments of an eligible place of business that is not for passive real estate investment purposes. (b) Loan proceeds shall not be used for: (1) acquiring or holding passive investments in real estate; (2) the purchase of owner-occupied residential housing; (3) the construction, improvem
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	(3) specifying the Guaranteed Amount of coverage it seeks for the loan based upon the loan agreement with the Borrower. Sub-ject to subsection (g) of this section, the Guaranteed Amount shall not exceed the amounts specified in subsection (a) of this section. (c) The Office shall notify a PFI of any deficiencies in the en-rollment application submitted under subsection (b)(1) of this section. The PFI may amend the form to resolve any deficiencies or withdraw the loan from consideration under the Program. If
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	(a) Subject to subsection (b) of this section, for each Enrolled Loan, the Office shall encumber an amount in the Fund up to the Guar-anteed Amount specified in §200.107 of this chapter (relating to Loan Guarantee Maximums; Procedure for Enrollment of a Qualified Loan) for the Enrolled Loan and attribute that encumbrance to the Enrolled Loan. (b) The Office shall not encumber the full amount specified in subsection (a) of this section if: (1) the Fund does not contain an amount of money greater than or equa
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	(b) The Office may reject a claim in part or in full if: (1) the Office, in its sole discretion, determines: (A) the representations and warranties provided by the PFI in the Agreement were misleading or false; (B) the representations and warranties provided by the PFI at the time of enrolling the Qualified Loan were misleading or false; (C) the PFI did not exercise due care and diligent efforts to liquidate the loan collateral, realize the personal or other financial guarantees, or otherwise recover on the
	(b) The Office may reject a claim in part or in full if: (1) the Office, in its sole discretion, determines: (A) the representations and warranties provided by the PFI in the Agreement were misleading or false; (B) the representations and warranties provided by the PFI at the time of enrolling the Qualified Loan were misleading or false; (C) the PFI did not exercise due care and diligent efforts to liquidate the loan collateral, realize the personal or other financial guarantees, or otherwise recover on the


	(b) The claims rate shall be measured by either claim amounts made against total capital or the number of claims made on the total number of loans in a twelve-month period. §200.114. Inspection of Files. Upon reasonable notice to the PFI, the Office may inspect a PFI's files relating to Enrolled Loans at any time during normal business hours. §200.115. Reports to the Office. (a) PFIs shall provide reports to the Office in accordance with the Agreement. (b) The Office may suspend enrollment of future loans o
	(b) The claims rate shall be measured by either claim amounts made against total capital or the number of claims made on the total number of loans in a twelve-month period. §200.114. Inspection of Files. Upon reasonable notice to the PFI, the Office may inspect a PFI's files relating to Enrolled Loans at any time during normal business hours. §200.115. Reports to the Office. (a) PFIs shall provide reports to the Office in accordance with the Agreement. (b) The Office may suspend enrollment of future loans o

	Section 13.2(a)(2)(C) and §13.2(b) have been edited to better reflect the types of projects and costs that are allowed based on the program statute in Texas Tax Code (TTC) Chapter 171, Sub-chapter S. Section 13.2(d) has been heavily altered to delete in-formation that no longer applies to the program due to changes, through legislation, in TTC Chapter 171, Subchapter S. Rules regarding application from retroactive projects and applications from state colleges and universities have been deleted as those proj

	TAKINGS IMPACT ASSESSMENT. The Commission has deter-mined that no private real property interests are affected by this proposal and the proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the ab-sence of government action and, therefore, does not constitute a taking under Texas Government Code, § 2007.043. PUBLIC COMMENT. Comments on the proposal may be sub-mitted to Mark Wolfe, Executive Director, Texas Historical Com-mission, P.O. Box 12276, Austin, Te
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	application, that confirms the property to which the eligible costs and expenses relate is a certified historic structure and the rehabilitation [rehabilitations] qualifies as a certified rehabilitation; and specifies the date the certified historic structure was first placed in service after the rehabilitation. (7) Certified historic structure--A building or buildings lo-cated on a property in Texas that is certified by the Commission as: (A) listed individually in the National Register of His-toric Places

	(17) Functionally related buildings--A collection of build-ings that were constructed or used to serve and support an overall single purpose during their period of significance. Examples include but are not limited to: a residence and carriage house; a multi-building apart-ment complex; a multi-building industrial or commercial complex; or buildings constructed as a campus. Buildings within a typical neigh-borhood or downtown commercial historic district, among other prop-erty types, do not count as functio
	(17) Functionally related buildings--A collection of build-ings that were constructed or used to serve and support an overall single purpose during their period of significance. Examples include but are not limited to: a residence and carriage house; a multi-building apart-ment complex; a multi-building industrial or commercial complex; or buildings constructed as a campus. Buildings within a typical neigh-borhood or downtown commercial historic district, among other prop-erty types, do not count as functio
	(17) Functionally related buildings--A collection of build-ings that were constructed or used to serve and support an overall single purpose during their period of significance. Examples include but are not limited to: a residence and carriage house; a multi-building apart-ment complex; a multi-building industrial or commercial complex; or buildings constructed as a campus. Buildings within a typical neigh-borhood or downtown commercial historic district, among other prop-erty types, do not count as functio
	(17) Functionally related buildings--A collection of build-ings that were constructed or used to serve and support an overall single purpose during their period of significance. Examples include but are not limited to: a residence and carriage house; a multi-building apart-ment complex; a multi-building industrial or commercial complex; or buildings constructed as a campus. Buildings within a typical neigh-borhood or downtown commercial historic district, among other prop-erty types, do not count as functio



	(23) [(22)] Property--A parcel of real property containing one or more buildings or structures that is the subject of an application for a credit. (24) [(23)] Rehabilitation--The process of returning a building or buildings to a state of utility, through repair or alteration, which makes possible an efficient use while retaining those portions and features of the building and its site and environment which are significant. (25) [(24)] Rehabilitation plan--Descriptions, drawings, construction plans, and spec
	(23) [(22)] Property--A parcel of real property containing one or more buildings or structures that is the subject of an application for a credit. (24) [(23)] Rehabilitation--The process of returning a building or buildings to a state of utility, through repair or alteration, which makes possible an efficient use while retaining those portions and features of the building and its site and environment which are significant. (25) [(24)] Rehabilitation plan--Descriptions, drawings, construction plans, and spec
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	(3) engineering services; (4) construction management and labor, materials, and rea-sonable overhead; (5) subcontracted services; (6) development fees; (7) construction period interest and taxes; and (8) other items referenced in Internal Revenue Code §47(c)(2). (c) Ineligible costs and expenses. Eligible costs and expenses as defined in Internal Revenue Code §47(c)(2) do not include the fol-lowing: (1) the cost of acquiring any interest in the property; (2) the personal labor by the applicant; (3) any cost
	(3) engineering services; (4) construction management and labor, materials, and rea-sonable overhead; (5) subcontracted services; (6) development fees; (7) construction period interest and taxes; and (8) other items referenced in Internal Revenue Code §47(c)(2). (c) Ineligible costs and expenses. Eligible costs and expenses as defined in Internal Revenue Code §47(c)(2) do not include the fol-lowing: (1) the cost of acquiring any interest in the property; (2) the personal labor by the applicant; (3) any cost
	(3) engineering services; (4) construction management and labor, materials, and rea-sonable overhead; (5) subcontracted services; (6) development fees; (7) construction period interest and taxes; and (8) other items referenced in Internal Revenue Code §47(c)(2). (c) Ineligible costs and expenses. Eligible costs and expenses as defined in Internal Revenue Code §47(c)(2) do not include the fol-lowing: (1) the cost of acquiring any interest in the property; (2) the personal labor by the applicant; (3) any cost
	after June 14, 2017 until January 1, 2022 in accordance with Section 171.901(4) of the Tax Code.] (e) Phased development. Part B applications for rehabilita-tion of the same certified historic structure may be submitted by the same owner only if they describe clearly defined phases of work that align with a cost report that separates the eligible costs and expenses by phase. Separate Part B and C applications shall be submitted for re-view by the Commission prior to issuance of a certificate of eligibility 
	after June 14, 2017 until January 1, 2022 in accordance with Section 171.901(4) of the Tax Code.] (e) Phased development. Part B applications for rehabilita-tion of the same certified historic structure may be submitted by the same owner only if they describe clearly defined phases of work that align with a cost report that separates the eligible costs and expenses by phase. Separate Part B and C applications shall be submitted for re-view by the Commission prior to issuance of a certificate of eligibility 
	after June 14, 2017 until January 1, 2022 in accordance with Section 171.901(4) of the Tax Code.] (e) Phased development. Part B applications for rehabilita-tion of the same certified historic structure may be submitted by the same owner only if they describe clearly defined phases of work that align with a cost report that separates the eligible costs and expenses by phase. Separate Part B and C applications shall be submitted for re-view by the Commission prior to issuance of a certificate of eligibility 
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	(10) Other information required on the application by the Commission. (c) Consultation with Commission. Any person may infor-mally consult with the Commission to determine whether a property is: (1) listed individually in the National Register of Historic Places; (2) designated as a Recorded Texas Historic Landmark or State Antiquities Landmark; or (3) certified by the Commission as contributing to the his-toric significance of a historic district listed in the National Register of Historic Places or a cert
	(10) Other information required on the application by the Commission. (c) Consultation with Commission. Any person may infor-mally consult with the Commission to determine whether a property is: (1) listed individually in the National Register of Historic Places; (2) designated as a Recorded Texas Historic Landmark or State Antiquities Landmark; or (3) certified by the Commission as contributing to the his-toric significance of a historic district listed in the National Register of Historic Places or a cert
	(10) Other information required on the application by the Commission. (c) Consultation with Commission. Any person may infor-mally consult with the Commission to determine whether a property is: (1) listed individually in the National Register of Historic Places; (2) designated as a Recorded Texas Historic Landmark or State Antiquities Landmark; or (3) certified by the Commission as contributing to the his-toric significance of a historic district listed in the National Register of Historic Places or a cert


	(A) A religious property deriving primary significance from architectural or artistic distinction or historical importance; or (B) A building or structure removed from its original location but which is significant primarily for architectural value, or which is the surviving structure most importantly associated with a his-toric person or event; or (C) A birthplace or grave of a historical figure of out-standing importance if there is no appropriate site or building directly associated with his or her produ
	(A) A religious property deriving primary significance from architectural or artistic distinction or historical importance; or (B) A building or structure removed from its original location but which is significant primarily for architectural value, or which is the surviving structure most importantly associated with a his-toric person or event; or (C) A birthplace or grave of a historical figure of out-standing importance if there is no appropriate site or building directly associated with his or her produ
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	(4) Certification of significance will be made on the basis of the appearance and condition of the property before beginning the rehabilitation work. (5) If a nonhistoric surface material obscures a building'sfaÃ§ade, it may be necessary for the owner to remove a portion of the surface material so that a determination of significance can be made. After the material has been removed, if the obscured faÃ§ade has re-tained substantial historic integrity and the property otherwise con-tributes to the significan
	(4) Certification of significance will be made on the basis of the appearance and condition of the property before beginning the rehabilitation work. (5) If a nonhistoric surface material obscures a building'sfaÃ§ade, it may be necessary for the owner to remove a portion of the surface material so that a determination of significance can be made. After the material has been removed, if the obscured faÃ§ade has re-tained substantial historic integrity and the property otherwise con-tributes to the significan
	(4) Certification of significance will be made on the basis of the appearance and condition of the property before beginning the rehabilitation work. (5) If a nonhistoric surface material obscures a building'sfaÃ§ade, it may be necessary for the owner to remove a portion of the surface material so that a determination of significance can be made. After the material has been removed, if the obscured faÃ§ade has re-tained substantial historic integrity and the property otherwise con-tributes to the significan
	(4) Certification of significance will be made on the basis of the appearance and condition of the property before beginning the rehabilitation work. (5) If a nonhistoric surface material obscures a building'sfaÃ§ade, it may be necessary for the owner to remove a portion of the surface material so that a determination of significance can be made. After the material has been removed, if the obscured faÃ§ade has re-tained substantial historic integrity and the property otherwise con-tributes to the significan
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	bility or result in removal of designation as a certified historic struc-ture. Applications involving buildings that have been moved or are to be moved will be evaluated on a case-by-case basis under the applica-ble criteria for designation as provided in this section. For a building listed in the National Register of Historic Places, the applicant will be responsible for updating the National Register of Historic Places nom-ination for the property or district, or the relocated building will not be conside
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	(2) The Commission staff will review Part B of a complete application, unless otherwise provided in §13.8 of this title (relating to Relationship with the Federal Rehabilitation Tax Credit Program), and shall notify the applicant in writing of any determination it makes upon completing the review of Part B of the application. In reviewing Part B of the application, the Commission shall determine if Part B is approved or not as follows: (A) Consistent with the Standards for Rehabilitation as determined by th
	(2) The Commission staff will review Part B of a complete application, unless otherwise provided in §13.8 of this title (relating to Relationship with the Federal Rehabilitation Tax Credit Program), and shall notify the applicant in writing of any determination it makes upon completing the review of Part B of the application. In reviewing Part B of the application, the Commission shall determine if Part B is approved or not as follows: (A) Consistent with the Standards for Rehabilitation as determined by th
	(2) The Commission staff will review Part B of a complete application, unless otherwise provided in §13.8 of this title (relating to Relationship with the Federal Rehabilitation Tax Credit Program), and shall notify the applicant in writing of any determination it makes upon completing the review of Part B of the application. In reviewing Part B of the application, the Commission shall determine if Part B is approved or not as follows: (A) Consistent with the Standards for Rehabilitation as determined by th


	ally related historically. Therefore, any new construction and site im-provements occurring on the historic property are considered part of the project. Individual condominiums or commercial spaces within a larger historic building are not considered individual properties apart from the whole. The scope of review for a project is not limited to the work that qualifies as an eligible expense. Likewise, all work com-pleted by the current owner twenty-four (24) months before the sub-mission of the application 
	ally related historically. Therefore, any new construction and site im-provements occurring on the historic property are considered part of the project. Individual condominiums or commercial spaces within a larger historic building are not considered individual properties apart from the whole. The scope of review for a project is not limited to the work that qualifies as an eligible expense. Likewise, all work com-pleted by the current owner twenty-four (24) months before the sub-mission of the application 
	ally related historically. Therefore, any new construction and site im-provements occurring on the historic property are considered part of the project. Individual condominiums or commercial spaces within a larger historic building are not considered individual properties apart from the whole. The scope of review for a project is not limited to the work that qualifies as an eligible expense. Likewise, all work com-pleted by the current owner twenty-four (24) months before the sub-mission of the application 



	cific conditions required, and the project can, in the opinion of the Commission, be brought into compliance, the Commission may issue remedial conditions that will bring the project into compliance. The applicant shall complete the remedial work and file an amended Part C. If the remedial work, in the opinion of the Commission, brings the project into compliance, then the Commission shall issue a certificate of eligibility. (4) An application fee is charged before Commission re-view of [the] Part C of the 
	cific conditions required, and the project can, in the opinion of the Commission, be brought into compliance, the Commission may issue remedial conditions that will bring the project into compliance. The applicant shall complete the remedial work and file an amended Part C. If the remedial work, in the opinion of the Commission, brings the project into compliance, then the Commission shall issue a certificate of eligibility. (4) An application fee is charged before Commission re-view of [the] Part C of the 
	cific conditions required, and the project can, in the opinion of the Commission, be brought into compliance, the Commission may issue remedial conditions that will bring the project into compliance. The applicant shall complete the remedial work and file an amended Part C. If the remedial work, in the opinion of the Commission, brings the project into compliance, then the Commission shall issue a certificate of eligibility. (4) An application fee is charged before Commission re-view of [the] Part C of the 
	(1) Applications may be deemed inactive and closed under any of the following circumstances: Part B and Part C application fees have not been received within sixty (60) days of receipt of the applica-tion parts; written requests for information necessary to complete the application and provide sufficient documentation to fully review the application are not responded to within sixty (60) days; or, approved application Parts have not progressed to subsequent Parts (for exam-ple: [a] Part B has not been submi
	(1) Applications may be deemed inactive and closed under any of the following circumstances: Part B and Part C application fees have not been received within sixty (60) days of receipt of the applica-tion parts; written requests for information necessary to complete the application and provide sufficient documentation to fully review the application are not responded to within sixty (60) days; or, approved application Parts have not progressed to subsequent Parts (for exam-ple: [a] Part B has not been submi
	(1) Applications may be deemed inactive and closed under any of the following circumstances: Part B and Part C application fees have not been received within sixty (60) days of receipt of the applica-tion parts; written requests for information necessary to complete the application and provide sufficient documentation to fully review the application are not responded to within sixty (60) days; or, approved application Parts have not progressed to subsequent Parts (for exam-ple: [a] Part B has not been submi



	Mark Wolfe Executive Director Texas Historical Commission Earliest possible date of adoption: April 9, 2023 For further information, please call: (512) 463-6100 ♦ ♦ ♦ TITLE 22. EXAMINING BOARDS PART 3. TEXAS BOARD OF CHIROPRACTIC EXAMINERS CHAPTER 73. CONTINUING EDUCATION 22 TAC §73.2 The Texas Board of Chiropractic Examiners (Board) proposes an amendment to 22 TAC §73.2 (Failure to Meet Continuing Edu-cation Requirements). The amendment simply clarifies that the Board will determine a licensee is out of co
	(7) The proposed amended rule does not decrease the number of individuals subject to the rule's applicability. (8) The proposed amended rule does not positively or adversely affect the state economy. Comments on the proposed amended rule or a request for a public hearing may be submitted to Christopher Burnett, Gen-eral Counsel, Texas Board of Chiropractic Examiners, 1801 Con-gress Avenue, Suite 10.500, Austin, Texas 78701, via email: rules@tbce.state.tx.us; or fax:(512) 305-6705, no later than 30 days from
	(7) The proposed amended rule does not decrease the number of individuals subject to the rule's applicability. (8) The proposed amended rule does not positively or adversely affect the state economy. Comments on the proposed amended rule or a request for a public hearing may be submitted to Christopher Burnett, Gen-eral Counsel, Texas Board of Chiropractic Examiners, 1801 Con-gress Avenue, Suite 10.500, Austin, Texas 78701, via email: rules@tbce.state.tx.us; or fax:(512) 305-6705, no later than 30 days from
	(7) The proposed amended rule does not decrease the number of individuals subject to the rule's applicability. (8) The proposed amended rule does not positively or adversely affect the state economy. Comments on the proposed amended rule or a request for a public hearing may be submitted to Christopher Burnett, Gen-eral Counsel, Texas Board of Chiropractic Examiners, 1801 Con-gress Avenue, Suite 10.500, Austin, Texas 78701, via email: rules@tbce.state.tx.us; or fax:(512) 305-6705, no later than 30 days from
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	Christopher Burnett General Counsel Texas Board of Chiropractic Examiners Earliest possible date of adoption: April 9, 2023 For further information, please call: (512) 305-6700 ♦ ♦ ♦ PART 24. TEXAS BOARD OF VETERINARY MEDICAL EXAMINERS CHAPTER 575. PRACTICE AND PROCEDURE The Texas Board of Veterinary Medical Examiners (Board) pro-poses this repeal and new rule to §575.29, concerning Informal Conference. The purpose of the proposed repeal of rule and new rule is to give veterinarians more clarification on wh
	Christopher Burnett General Counsel Texas Board of Chiropractic Examiners Earliest possible date of adoption: April 9, 2023 For further information, please call: (512) 305-6700 ♦ ♦ ♦ PART 24. TEXAS BOARD OF VETERINARY MEDICAL EXAMINERS CHAPTER 575. PRACTICE AND PROCEDURE The Texas Board of Veterinary Medical Examiners (Board) pro-poses this repeal and new rule to §575.29, concerning Informal Conference. The purpose of the proposed repeal of rule and new rule is to give veterinarians more clarification on wh
	Christopher Burnett General Counsel Texas Board of Chiropractic Examiners Earliest possible date of adoption: April 9, 2023 For further information, please call: (512) 305-6700 ♦ ♦ ♦ PART 24. TEXAS BOARD OF VETERINARY MEDICAL EXAMINERS CHAPTER 575. PRACTICE AND PROCEDURE The Texas Board of Veterinary Medical Examiners (Board) pro-poses this repeal and new rule to §575.29, concerning Informal Conference. The purpose of the proposed repeal of rule and new rule is to give veterinarians more clarification on wh
	the proposed rule would not require an increase or decrease in future legislative appropriations to the agency; the proposed rule would not require an increase in the fees paid to the agency; the proposed rule would not create a new regulation; the proposed rule would not expand, limit, or repeal an existing regulation; the proposed rule would not increase or decrease the number of individuals subject to the rule's applicability; and the proposed rule would not positively or adversely affect the state's eco
	the proposed rule would not require an increase or decrease in future legislative appropriations to the agency; the proposed rule would not require an increase in the fees paid to the agency; the proposed rule would not create a new regulation; the proposed rule would not expand, limit, or repeal an existing regulation; the proposed rule would not increase or decrease the number of individuals subject to the rule's applicability; and the proposed rule would not positively or adversely affect the state's eco
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	(a) Both the complainant and respondent in a matter shall have an opportunity to be heard in an informal conference, and each may be represented by legal counsel. In an informal conference requiring medical expertise, the panel shall consist of two veterinarians and one public member of the TBVME. In an informal conference that does not require medical expertise, the panel shall consist of one veterinarian, one member of the legal staff, and one member of the staff or public member designated by the executi
	(a) Both the complainant and respondent in a matter shall have an opportunity to be heard in an informal conference, and each may be represented by legal counsel. In an informal conference requiring medical expertise, the panel shall consist of two veterinarians and one public member of the TBVME. In an informal conference that does not require medical expertise, the panel shall consist of one veterinarian, one member of the legal staff, and one member of the staff or public member designated by the executi
	(a) Both the complainant and respondent in a matter shall have an opportunity to be heard in an informal conference, and each may be represented by legal counsel. In an informal conference requiring medical expertise, the panel shall consist of two veterinarians and one public member of the TBVME. In an informal conference that does not require medical expertise, the panel shall consist of one veterinarian, one member of the legal staff, and one member of the staff or public member designated by the executi
	(a) Both the complainant and respondent in a matter shall have an opportunity to be heard in an informal conference, and each may be represented by legal counsel. In an informal conference requiring medical expertise, the panel shall consist of two veterinarians and one public member of the TBVME. In an informal conference that does not require medical expertise, the panel shall consist of one veterinarian, one member of the legal staff, and one member of the staff or public member designated by the executi
	(a) Both the complainant and respondent in a matter shall have an opportunity to be heard in an informal conference, and each may be represented by legal counsel. In an informal conference requiring medical expertise, the panel shall consist of two veterinarians and one public member of the TBVME. In an informal conference that does not require medical expertise, the panel shall consist of one veterinarian, one member of the legal staff, and one member of the staff or public member designated by the executi



	Staff Services Division. TCEQ is revising OPP 9.06 to establish a family sick leave pool program and follow similar administrative procedures to the sick leave pool program to incorporate House Bill (HB) 2063 87th Texas Legislature, 2021. The proposed rule confirms the establishment of the agency's programs for the sick leave and family leave pools and incorpo-rates by reference the agency's policy and procedure. Section by Section Discussion The commission proposes to amend the title of Chapter 9 from "Tra
	Staff Services Division. TCEQ is revising OPP 9.06 to establish a family sick leave pool program and follow similar administrative procedures to the sick leave pool program to incorporate House Bill (HB) 2063 87th Texas Legislature, 2021. The proposed rule confirms the establishment of the agency's programs for the sick leave and family leave pools and incorpo-rates by reference the agency's policy and procedure. Section by Section Discussion The commission proposes to amend the title of Chapter 9 from "Tra
	Staff Services Division. TCEQ is revising OPP 9.06 to establish a family sick leave pool program and follow similar administrative procedures to the sick leave pool program to incorporate House Bill (HB) 2063 87th Texas Legislature, 2021. The proposed rule confirms the establishment of the agency's programs for the sick leave and family leave pools and incorpo-rates by reference the agency's policy and procedure. Section by Section Discussion The commission proposes to amend the title of Chapter 9 from "Tra




	rulemaking does not create or eliminate a government program and will not require an increase or decrease in future legislative appropriations to the agency. The proposed rulemaking does not require the creation of new employee positions, eliminate current employee positions, nor require an increase or decrease in fees paid to the agency. The proposed rulemaking does not create, expand, repeal or limit an existing regulation, nor does the proposed rulemaking increase or decrease the number of individuals su
	rulemaking does not create or eliminate a government program and will not require an increase or decrease in future legislative appropriations to the agency. The proposed rulemaking does not require the creation of new employee positions, eliminate current employee positions, nor require an increase or decrease in fees paid to the agency. The proposed rulemaking does not create, expand, repeal or limit an existing regulation, nor does the proposed rulemaking increase or decrease the number of individuals su
	rulemaking does not create or eliminate a government program and will not require an increase or decrease in future legislative appropriations to the agency. The proposed rulemaking does not require the creation of new employee positions, eliminate current employee positions, nor require an increase or decrease in fees paid to the agency. The proposed rulemaking does not create, expand, repeal or limit an existing regulation, nor does the proposed rulemaking increase or decrease the number of individuals su
	new rule is not subject to the Texas Coastal Management Pro-gram. Written comments on the consistency of this rulemaking may be submitted to the contact person at the address listed under the Submittal of Comments section of this preamble. Announcement of Hearing The commission will hold a hold a hybrid virtual and in-person public hearing on this proposal in Austin on April 7, 2023, at 10:00 a.m. in Building E, Room 201S, at the commission's cen-tral office located at 12100 Park 35 Circle. The hearing is s
	new rule is not subject to the Texas Coastal Management Pro-gram. Written comments on the consistency of this rulemaking may be submitted to the contact person at the address listed under the Submittal of Comments section of this preamble. Announcement of Hearing The commission will hold a hold a hybrid virtual and in-person public hearing on this proposal in Austin on April 7, 2023, at 10:00 a.m. in Building E, Room 201S, at the commission's cen-tral office located at 12100 Park 35 Circle. The hearing is s
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	The proposed new rule implements Texas Government Code, §661.002 and §661.022, which governing body of the state agency shall adopt rules and prescribe procedures relating to the operation of the agency sick leave pool and family leave pool. §9.20. Employee Leave Pool Programs. (a) Sick Leave Pool. A sick leave pool is established to allow eligible agency employees to use time contributed to the sick leave pool, if the employee has exhausted their sick leave due to a cata-strophic illness or injury. (b) Fam
	be located greater than 440 yards from a potentially affected per-son, but subsequently moves the plant to within 440 yards of a potentially affected person after the registration is issued. Hearing requests on a CBPSP are subject to the requirements in Texas Health and Safety Code (THSC), §382.058(c), which states that "only those persons actually residing in a permanent residence within 440 yards of the proposed plant may request a hearing...as a person who may be affected." Executive Director staff have 
	be located greater than 440 yards from a potentially affected per-son, but subsequently moves the plant to within 440 yards of a potentially affected person after the registration is issued. Hearing requests on a CBPSP are subject to the requirements in Texas Health and Safety Code (THSC), §382.058(c), which states that "only those persons actually residing in a permanent residence within 440 yards of the proposed plant may request a hearing...as a person who may be affected." Executive Director staff have 


	standard permit. Affected applicants would be required to pub-lish a public notice in a local newspaper. This cost varies greatly depending on the location of the facility and the rates of the appli-cable newspaper. The agency estimates that publication costs range from $600 to $9,800, depending on the newspaper. Public Benefits and Costs Ms. Bearse determined that for each year of the first five years the proposed rule is in effect, the public benefit anticipated will be increased public notice and public 
	standard permit. Affected applicants would be required to pub-lish a public notice in a local newspaper. This cost varies greatly depending on the location of the facility and the rates of the appli-cable newspaper. The agency estimates that publication costs range from $600 to $9,800, depending on the newspaper. Public Benefits and Costs Ms. Bearse determined that for each year of the first five years the proposed rule is in effect, the public benefit anticipated will be increased public notice and public 
	standard permit. Affected applicants would be required to pub-lish a public notice in a local newspaper. This cost varies greatly depending on the location of the facility and the rates of the appli-cable newspaper. The agency estimates that publication costs range from $600 to $9,800, depending on the newspaper. Public Benefits and Costs Ms. Bearse determined that for each year of the first five years the proposed rule is in effect, the public benefit anticipated will be increased public notice and public 
	to within 440 yards of a property line without public notice and participation in the permitting process. It does not significantly in-crease the people subject to its applicability. During the first five years, the proposed rule should not impact positively or nega-tively the state's economy. Regulatory Impact Analysis Determination The commission reviewed the proposed rulemaking in light of the regulatory impact analysis requirements of Texas Government Code, §2001.0225, and determined that the proposed r
	to within 440 yards of a property line without public notice and participation in the permitting process. It does not significantly in-crease the people subject to its applicability. During the first five years, the proposed rule should not impact positively or nega-tively the state's economy. Regulatory Impact Analysis Determination The commission reviewed the proposed rulemaking in light of the regulatory impact analysis requirements of Texas Government Code, §2001.0225, and determined that the proposed r


	Finally, this rulemaking is not proposed solely under the general powers of the agency but is specifically authorized by the provi-sions cited in the Statutory Authority section of this preamble. The requirement to provide a fiscal analysis of regulations in the Texas Government Code was amended by Senate Bill (SB or bill) 633 during the 75th Texas Legislature, 1997. The intent of SB 633 was to require agencies to conduct an RIA of extraor-dinary rules. These are identified in the statutory language as majo
	ments, the legislature clarified that state agencies are required to meet these sections of the APA against the standard of "sub-stantial compliance" (Texas Government Code, §2001.035). The legislature specifically identified Texas Government Code, §2001.0225, as falling under this standard. As discussed in this analysis and elsewhere in this preamble, the commission sub-stantially complied with the requirements of Texas Government Code, §2001.0225. The primary purpose of the proposed amendment is to provid
	ments, the legislature clarified that state agencies are required to meet these sections of the APA against the standard of "sub-stantial compliance" (Texas Government Code, §2001.035). The legislature specifically identified Texas Government Code, §2001.0225, as falling under this standard. As discussed in this analysis and elsewhere in this preamble, the commission sub-stantially complied with the requirements of Texas Government Code, §2001.0225. The primary purpose of the proposed amendment is to provid


	termination for the proposed rule in accordance with Coastal Coordination Act Implementation Rules, 31 TAC §505.22 and found the proposed rulemaking is consistent with the applicable CMP goals and policies. The CMP goal applicable to this rulemaking is to protect, pre-serve, and enhance the diversity, quality, quantity, functions, and values of coastal natural resource areas (31 TAC §501.12(1)). The proposed amendment would update TCEQ rules to address situations where an applicant initially represents that
	termination for the proposed rule in accordance with Coastal Coordination Act Implementation Rules, 31 TAC §505.22 and found the proposed rulemaking is consistent with the applicable CMP goals and policies. The CMP goal applicable to this rulemaking is to protect, pre-serve, and enhance the diversity, quality, quantity, functions, and values of coastal natural resource areas (31 TAC §501.12(1)). The proposed amendment would update TCEQ rules to address situations where an applicant initially represents that
	termination for the proposed rule in accordance with Coastal Coordination Act Implementation Rules, 31 TAC §505.22 and found the proposed rulemaking is consistent with the applicable CMP goals and policies. The CMP goal applicable to this rulemaking is to protect, pre-serve, and enhance the diversity, quality, quantity, functions, and values of coastal natural resource areas (31 TAC §501.12(1)). The proposed amendment would update TCEQ rules to address situations where an applicant initially represents that
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	Members of the public who do not wish to provide oral comments but would like to view the hearing virtually may do so at no cost at: https://teams.microsoft.com/l/meetup-join/19%3ameet-ing_N2I1ODU0ZDAtNzJmNC00NzQ0LWFjMmEt-MmNiNTQwMGQyMWUx%40thread.v2/0?con-text=%7b%22Tid%22%3a%22871a83a4-a1ce-4b7a-8156-3bcd93a08fba%22%2c%22Oid%22%3a%22e74a40ea-69d4-469d-a8ef-06f2c9ac2a80%22%2c%22IsBroadcastMeet-ing%22%3atrue%7d Persons who have special communication or other accommoda-tion needs who are planning to attend t
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	permit conditions; THSC, §382.0515, concerning Application for Permit, which specifies permit application requirements; THSC, §382.0518, concerning Preconstruction Permits, which authorizes the commission to grant a permit before work is begun on the construction of a new facility or a modification of an existing facility; THSC §382.05195, concerning Standard Permits, which authorizes the commission to develop and issue standard permits for similar facilities; and THSC, §382.056, concerning Notice of Intent
	(D) [(C)] For any other change to the representations, the owner or operator shall submit written notification to the executive director describing the change(s) no later than 30 days after the change. (E) [(D)] Any facility registered under a standard per-mit which contains conditions or procedures for addressing changes to the registered facility which differ from subparagraphs (A) -(D) [(C)] of this paragraph shall comply with the applicable requirements of the standard permit in place of subparagraphs (
	(D) [(C)] For any other change to the representations, the owner or operator shall submit written notification to the executive director describing the change(s) no later than 30 days after the change. (E) [(D)] Any facility registered under a standard per-mit which contains conditions or procedures for addressing changes to the registered facility which differ from subparagraphs (A) -(D) [(C)] of this paragraph shall comply with the applicable requirements of the standard permit in place of subparagraphs (
	(D) [(C)] For any other change to the representations, the owner or operator shall submit written notification to the executive director describing the change(s) no later than 30 days after the change. (E) [(D)] Any facility registered under a standard per-mit which contains conditions or procedures for addressing changes to the registered facility which differ from subparagraphs (A) -(D) [(C)] of this paragraph shall comply with the applicable requirements of the standard permit in place of subparagraphs (
	(D) [(C)] For any other change to the representations, the owner or operator shall submit written notification to the executive director describing the change(s) no later than 30 days after the change. (E) [(D)] Any facility registered under a standard per-mit which contains conditions or procedures for addressing changes to the registered facility which differ from subparagraphs (A) -(D) [(C)] of this paragraph shall comply with the applicable requirements of the standard permit in place of subparagraphs (




	or any air pollution control agency having jurisdiction. For facilities that normally operate unattended, this information shall be maintained at the nearest staffed location within Texas specified by the standard permit holder in the standard permit registration. This information must include, but is not limited to, production records and operating hours. Additional recordkeeping requirements may be specified in the conditions of the standard permit. Information and data sufficient to demonstrate applicabi
	or any air pollution control agency having jurisdiction. For facilities that normally operate unattended, this information shall be maintained at the nearest staffed location within Texas specified by the standard permit holder in the standard permit registration. This information must include, but is not limited to, production records and operating hours. Additional recordkeeping requirements may be specified in the conditions of the standard permit. Information and data sufficient to demonstrate applicabi
	or any air pollution control agency having jurisdiction. For facilities that normally operate unattended, this information shall be maintained at the nearest staffed location within Texas specified by the standard permit holder in the standard permit registration. This information must include, but is not limited to, production records and operating hours. Additional recordkeeping requirements may be specified in the conditions of the standard permit. Information and data sufficient to demonstrate applicabi
	CHAPTER 338. ABOVEGROUND STORAGE VESSEL SAFETY PROGRAM The Texas Commission on Environmental Quality (TCEQ, agency, or commission) proposes new Chapter 338, Above-ground Storage Vessel Safety (ASVS) Program, §§338.1 -338.3, 338.5, 338.7, 338.9 and §§338.20 -338.22. Background and Summary of the Factual Basis for the Proposed Rules The proposed new Chapter 338, Aboveground Storage Vessel Safety (ASVS) Program, is necessary to implement Senate Bill (SB) 900, 87th Texas Legislature, which requires the establis

	mental agencies or entities and that this chapter does not relieve an owner or operator from those responsibilities of compliance. Proposed subsection (d) establishes that the owners and op-erators of storage vessels that are subject to the provisions in new Chapter 338 are responsible for complying with this chapter. Owners and operators are responsible for any violations or non-compliance of any person employed or contracted by the owner or operator. §338.2 Definitions The commission proposes new §338.2, 
	is considered individually to determine whether it qualifies as a petrochemical plant. It should be noted that the petrochemical plant definition does not include a facility that manufactures "allied chemical products" or a facility, other than one that produces a basic or an intermediate chemical, that generates any chemical as a waste product or a by-product. Proposed paragraph (6) defines the term "petroleum refinery." The definition was taken from Title 34 Chapter 3 of the Comp-troller of Public Account
	is considered individually to determine whether it qualifies as a petrochemical plant. It should be noted that the petrochemical plant definition does not include a facility that manufactures "allied chemical products" or a facility, other than one that produces a basic or an intermediate chemical, that generates any chemical as a waste product or a by-product. Proposed paragraph (6) defines the term "petroleum refinery." The definition was taken from Title 34 Chapter 3 of the Comp-troller of Public Account
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	water separators. The definition of a flow-through process ves-sel is provided in §338.2(3). Proposed paragraph (4) provides an exemption for storage ves-sels that are operating above 0.5 pounds per square inch gauge (psig). To determine status of this exemption the owner or oper-ators should either: measure the operating pressure of the stor-age vessel with a pressure gauge located in the vapor space of the vessel or calculate the operating pressure as the total mixture vapor pressure at the storage temper
	water separators. The definition of a flow-through process ves-sel is provided in §338.2(3). Proposed paragraph (4) provides an exemption for storage ves-sels that are operating above 0.5 pounds per square inch gauge (psig). To determine status of this exemption the owner or oper-ators should either: measure the operating pressure of the stor-age vessel with a pressure gauge located in the vapor space of the vessel or calculate the operating pressure as the total mixture vapor pressure at the storage temper
	water separators. The definition of a flow-through process ves-sel is provided in §338.2(3). Proposed paragraph (4) provides an exemption for storage ves-sels that are operating above 0.5 pounds per square inch gauge (psig). To determine status of this exemption the owner or oper-ators should either: measure the operating pressure of the stor-age vessel with a pressure gauge located in the vapor space of the vessel or calculate the operating pressure as the total mixture vapor pressure at the storage temper
	priate documentation or other information in a timely manner to support the exemption claim. §338.5 Standards The commission proposes new §338.5, which provides the appli-cable performance standards for safety at affected storage ves-sels to provide for the protection of groundwater and surface wa-ter resources from a release of regulated substances in the event of an accident or natural disaster. The selected standards were limited to those listed in SB 900. The bill directed the commis-sion to include onl
	priate documentation or other information in a timely manner to support the exemption claim. §338.5 Standards The commission proposes new §338.5, which provides the appli-cable performance standards for safety at affected storage ves-sels to provide for the protection of groundwater and surface wa-ter resources from a release of regulated substances in the event of an accident or natural disaster. The selected standards were limited to those listed in SB 900. The bill directed the commis-sion to include onl


	Proposed subparagraph (D) incorporates by reference as amended through June 20, 1996 (61 FR 31718) 40 CFR §68.15, Management. 40 CFR §68.15 establishes that a management system must be developed to oversee the implementation of the risk management program. Proposed subparagraph (E) incorporates by reference as amended through June 20, 1996 (61 FR 31718) 40 CFR §68.48, Safety Information. This incorporation by reference concerns the Program 2 Prevention Program specific to safety information that the owner o
	Proposed subparagraph (L) incorporates by reference as amended through January 31, 1994 (59 FR 4493) 40 CFR §68.77, Pre-Startup Review. 40 CFR §68.77 establishes the requirements to perform a pre-startup safety review for any new or modified storage vessel. Proposed subparagraph (M) incorporates by reference as amended through December 19, 2019 (84 FR 69915) all sec-tions of 40 CFR Part 68, Subpart E, Emergency Response, (40 CFR §§68.90, 68.93, 68.95, 68.96). Subparagraph (M) incorporates the requirements f

	Proposed subparagraph (C) incorporates by reference as amended through November 22, 2011 (76 FR 72124) 40 CFR §112.3 Requirement to Prepare and Implement a Spill Pre-vention, Control, and Countermeasure Plan. 40 CFR §112.3 establishes the requirements associated with the development and implementing a Spill Prevention Control and Countermea-sure Plan. Proposed subparagraph (D) incorporates by reference as amended through November 13, 2009 (74 FR 58810) 40 CFR §112.6 Qualified Facilities Plan Requirements. 4
	Proposed subparagraph (C) incorporates by reference as amended through November 22, 2011 (76 FR 72124) 40 CFR §112.3 Requirement to Prepare and Implement a Spill Pre-vention, Control, and Countermeasure Plan. 40 CFR §112.3 establishes the requirements associated with the development and implementing a Spill Prevention Control and Countermea-sure Plan. Proposed subparagraph (D) incorporates by reference as amended through November 13, 2009 (74 FR 58810) 40 CFR §112.6 Qualified Facilities Plan Requirements. 4
	Proposed subparagraph (C) incorporates by reference as amended through November 22, 2011 (76 FR 72124) 40 CFR §112.3 Requirement to Prepare and Implement a Spill Pre-vention, Control, and Countermeasure Plan. 40 CFR §112.3 establishes the requirements associated with the development and implementing a Spill Prevention Control and Countermea-sure Plan. Proposed subparagraph (D) incorporates by reference as amended through November 13, 2009 (74 FR 58810) 40 CFR §112.6 Qualified Facilities Plan Requirements. 4
	rule language notes that the term "Regional Administrator" used in 40 CFR §112.21 should be replaced with "executive director". If a facility is required to prepare a facility response plan in 40 CFR §112.20, then the owner or operator must develop and implement a facility response training program and develop a drill/exercise program based on the requirements found in 40 CFR §112.21. The proposed paragraph (3) incorporates by reference, 40 CFR Part 264 Standards for Owners and Operators of Hazardous Waste 
	rule language notes that the term "Regional Administrator" used in 40 CFR §112.21 should be replaced with "executive director". If a facility is required to prepare a facility response plan in 40 CFR §112.20, then the owner or operator must develop and implement a facility response training program and develop a drill/exercise program based on the requirements found in 40 CFR §112.21. The proposed paragraph (3) incorporates by reference, 40 CFR Part 264 Standards for Owners and Operators of Hazardous Waste 


	and operated to minimize the possibility of a fire, explosion, or any unplanned sudden or non-sudden release of hazardous waste or hazardous waste constituents to air, soil, or surface water, which could threaten human health or the environment. Proposed subparagraph (H) incorporates by reference as amended through April 1, 1983 (48 FR 14294) 40 CFR §264.32, Required Equipment. 40 CFR §264.32 states what equipment or processes must be located at a subject facility. This includes an internal communications o
	Proposed subparagraph (C) incorporates by reference Section 4.5: Tank Foundation Evaluation and any applicable Annex found in API 653. All affected storage vessels that meet the definition of a storage vessel in §338.2 and are not exempted under §338.3 are required to comply with the requirements listed in Section 4.5 found in API 653. These requirements include general requirements, foundation repair or replacement, and anchor bolts. Proposed subparagraph (D) incorporates by reference Section 6.2: Inspecti

	more than 2.5 psig, that contain either a National Fire Protection Association (NFPA) Class I liquid (a liquid that has a flash point below 100 degrees Fahrenheit) or a Class II liquid (any liquid that has a flash point at or above 100 degrees Fahrenheit and below 140 degrees Fahrenheit). Proposed subparagraph (A) incorporates by reference Section 4: Overfill Prevention System (OPS) and any applicable Annex found in API 2350. All affected storage vessels that meet the def-inition of a storage vessel in §338
	more than 2.5 psig, that contain either a National Fire Protection Association (NFPA) Class I liquid (a liquid that has a flash point below 100 degrees Fahrenheit) or a Class II liquid (any liquid that has a flash point at or above 100 degrees Fahrenheit and below 140 degrees Fahrenheit). Proposed subparagraph (A) incorporates by reference Section 4: Overfill Prevention System (OPS) and any applicable Annex found in API 2350. All affected storage vessels that meet the def-inition of a storage vessel in §338
	more than 2.5 psig, that contain either a National Fire Protection Association (NFPA) Class I liquid (a liquid that has a flash point below 100 degrees Fahrenheit) or a Class II liquid (any liquid that has a flash point at or above 100 degrees Fahrenheit and below 140 degrees Fahrenheit). Proposed subparagraph (A) incorporates by reference Section 4: Overfill Prevention System (OPS) and any applicable Annex found in API 2350. All affected storage vessels that meet the def-inition of a storage vessel in §338
	fixed-roof or a combination fixed-and floating-roof that does not meet the requirements of NFPA 30 §§22.2.2(2) or (3) to be clas-sified as a floating roof vessel. Proposed paragraph (7) requires that for all storage vessels that are not required to install a fire suppression system under para-graph (6) of this section, API Recommended Practice 2001, 10th Edition, July 2019, Sections 5, 6, 7, 8, 9, 10, 11 and any applica-ble Annex are incorporated by reference and shall apply. Sec-tion 5 concerns the fire co
	fixed-roof or a combination fixed-and floating-roof that does not meet the requirements of NFPA 30 §§22.2.2(2) or (3) to be clas-sified as a floating roof vessel. Proposed paragraph (7) requires that for all storage vessels that are not required to install a fire suppression system under para-graph (6) of this section, API Recommended Practice 2001, 10th Edition, July 2019, Sections 5, 6, 7, 8, 9, 10, 11 and any applica-ble Annex are incorporated by reference and shall apply. Sec-tion 5 concerns the fire co


	less a written response is received from the executive director. This requirement applies to modifications or retrofits and does not apply to newly constructed storage vessels. It should also be noted as stated in the §338.21, Certification Section of the proposed rules, owners or operators of storage vessels brought into service prior to September 1, 2027, must certify compliance with the standards of §338.5 upon completion of the next reg-ularly scheduled out-of-service maintenance, but no later than Sept
	are accessible for reference and use by the owner or operator and the records are readily accessible and available for inspec-tion upon request by the executive director. If the records will be maintained at an alternative site, information concerning this alternative site will be required to be reported during the regis-tration/certification process. During an inspection, the owner or operator should have facilities available so that the executive di-rector can view the records electronically at the facili
	are accessible for reference and use by the owner or operator and the records are readily accessible and available for inspec-tion upon request by the executive director. If the records will be maintained at an alternative site, information concerning this alternative site will be required to be reported during the regis-tration/certification process. During an inspection, the owner or operator should have facilities available so that the executive di-rector can view the records electronically at the facili


	sible party for ensuring the vessel(s) they own comply with the ASVS program. Proposed subsection (d) specifies that the owner or operator of vessels that are required to be registered are also required to pay the fee as described in §338.22. Aboveground storage ves-sels that are not registered as required, are still subject to the fee. Therefore, if an aboveground storage vessel is registered after the deadline, an owner or operator would be required to pay registration fees from the registration deadline 
	sible party for ensuring the vessel(s) they own comply with the ASVS program. Proposed subsection (d) specifies that the owner or operator of vessels that are required to be registered are also required to pay the fee as described in §338.22. Aboveground storage ves-sels that are not registered as required, are still subject to the fee. Therefore, if an aboveground storage vessel is registered after the deadline, an owner or operator would be required to pay registration fees from the registration deadline 
	sible party for ensuring the vessel(s) they own comply with the ASVS program. Proposed subsection (d) specifies that the owner or operator of vessels that are required to be registered are also required to pay the fee as described in §338.22. Aboveground storage ves-sels that are not registered as required, are still subject to the fee. Therefore, if an aboveground storage vessel is registered after the deadline, an owner or operator would be required to pay registration fees from the registration deadline 
	ing the next regularly scheduled out-of-service maintenance of the vessel, but no later than September 1, 2037. Proposed subsection (c) establishes that the owner or operator of new vessels -those constructed and brought into service af-ter September 1, 2027 -must certify compliance with the safety standards no later than 30 days from the start of operation. Proposed subsection (d) specifies that the owner or operator must re-certify compliance with the safety standards every 10 years. §338.22 Fees for Abov
	ing the next regularly scheduled out-of-service maintenance of the vessel, but no later than September 1, 2037. Proposed subsection (c) establishes that the owner or operator of new vessels -those constructed and brought into service af-ter September 1, 2027 -must certify compliance with the safety standards no later than 30 days from the start of operation. Proposed subsection (d) specifies that the owner or operator must re-certify compliance with the safety standards every 10 years. §338.22 Fees for Abov


	amend certifications, inspect certified facilities, and enforce compliance with applicable standards of TWC § 26.3442 and rules and orders adopted under those subsections. Proposed paragraph (5) establishes that the executive director will bill the responsible party based on the storage vessels that are registered on September 1. If a facility's registration anniver-sary falls in December, the billing for that year will be determined by the number and capacity of storage vessels that were regis-tered on Sep
	provides for an annual fee set by the executive director not to exceed $200.00 per storage vessel. An owner or operator of a storage vessel must register with the commission, assess, and report its compliance status with the ASVS Program no later than September 1, 2027, with any stor-age vessels constructed or brought into service after that date required to register and certify compliance no later than 30 days following start of their operations. The ASVS program would re-quire owners and operators of stor

	ing does not meet the definition of a major environmental rule as defined in that statute, and in addition, if it did meet the defini-tion, would not be subject to the requirement to prepare a regu-latory impact analysis. A major environmental rule means a rule the specific intent of which is to protect the environment or re-duce risks to human health from environmental exposure, that may adversely affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the environmen
	ing does not meet the definition of a major environmental rule as defined in that statute, and in addition, if it did meet the defini-tion, would not be subject to the requirement to prepare a regu-latory impact analysis. A major environmental rule means a rule the specific intent of which is to protect the environment or re-duce risks to human health from environmental exposure, that may adversely affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the environmen
	ing does not meet the definition of a major environmental rule as defined in that statute, and in addition, if it did meet the defini-tion, would not be subject to the requirement to prepare a regu-latory impact analysis. A major environmental rule means a rule the specific intent of which is to protect the environment or re-duce risks to human health from environmental exposure, that may adversely affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the environmen
	or §19, Article I, Texas Constitution; or a governmental action that affects an owner's private real property that is the subject of the governmental action, in whole or in part or temporarily or permanently, in a manner that restricts or limits the owner's right to the property that would otherwise exist in the absence of the governmental action; and is the producing cause of a reduction of at least 25 percent in the market value of the affected private real property, determined by comparing the market val
	or §19, Article I, Texas Constitution; or a governmental action that affects an owner's private real property that is the subject of the governmental action, in whole or in part or temporarily or permanently, in a manner that restricts or limits the owner's right to the property that would otherwise exist in the absence of the governmental action; and is the producing cause of a reduction of at least 25 percent in the market value of the affected private real property, determined by comparing the market val


	Written comments on the consistency of this rulemaking may be submitted to the contact person at the address listed under the Submittal of Comments section of this preamble. Announcement of Hearing The commission will offer six public hearings on this proposed rulemaking. The first public hearing will be offered on Thursday, March 23, 2023, at 6:00 p.m. at the TCEQ's Dallas/Fort Worth regional office, located at 2309 Gravel Drive in Fort Worth. A sec-ond public hearing will be offered on Tuesday, March 28, 
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	tal Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to fax4808@tceq.texas.gov. Electronic comments may be submitted at: https://tceq.commentinput.com/. File size restrictions may apply to comments being submitted via the TCEQ Public Comment system. All comments should refer-ence Rule Project Number 2022-015-338-CE. The comment period closes on April 10, 2023. Copies of the proposed rulemaking can be obtained from the commission's website at https://www.tceq.texas.gov/rules/propose_adopt.html. Fo
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	construction, operation, and maintenance of storage vessels, with the objective of protecting groundwater and surface water resources in the event of accidents and natural disasters. (b) Applicability. Except as specified in §338.3 of this title (relating to Exemptions) the requirements of this chapter apply to all existing and future installed storage vessels, as defined in §338.2 of this title located at or part of a petrochemical plant, a petroleum refinery, or a bulk storage terminal. (c) Relationship t
	construction, operation, and maintenance of storage vessels, with the objective of protecting groundwater and surface water resources in the event of accidents and natural disasters. (b) Applicability. Except as specified in §338.3 of this title (relating to Exemptions) the requirements of this chapter apply to all existing and future installed storage vessels, as defined in §338.2 of this title located at or part of a petrochemical plant, a petroleum refinery, or a bulk storage terminal. (c) Relationship t
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	construction, operation, and maintenance of storage vessels, with the objective of protecting groundwater and surface water resources in the event of accidents and natural disasters. (b) Applicability. Except as specified in §338.3 of this title (relating to Exemptions) the requirements of this chapter apply to all existing and future installed storage vessels, as defined in §338.2 of this title located at or part of a petrochemical plant, a petroleum refinery, or a bulk storage terminal. (c) Relationship t

	(5) Petrochemical plant--(A) A facility that in a single continuous operation or using a batch processing method manufactures a petrochemical. (B) A petrochemical plant may be either a single facility existing by itself or a facility within a chemical plant complex consist-ing of a number of separate chemical plants each of which produces a single basic or intermediate chemical product. A chemical plant com-plex may include any combination of distinct facilities that manufac-ture basic chemicals, intermedia
	(5) Petrochemical plant--(A) A facility that in a single continuous operation or using a batch processing method manufactures a petrochemical. (B) A petrochemical plant may be either a single facility existing by itself or a facility within a chemical plant complex consist-ing of a number of separate chemical plants each of which produces a single basic or intermediate chemical product. A chemical plant com-plex may include any combination of distinct facilities that manufac-ture basic chemicals, intermedia


	(1) a vessel used in or associated with the production or gathering of crude oil or natural gas; (2) a vessel that is part of a stormwater or wastewater col-lection system; (3) a flow-through process vessel, including a pressure ves-sel or process vessel and oil and water separators; (4) a storage vessel operating above 0.5 pounds per square inch gauge (psig), as measured with a pressure gauge in the vapor space of the vessel or calculated as the total mixture vapor pressure at the storage temperature conve
	(1) a vessel used in or associated with the production or gathering of crude oil or natural gas; (2) a vessel that is part of a stormwater or wastewater col-lection system; (3) a flow-through process vessel, including a pressure ves-sel or process vessel and oil and water separators; (4) a storage vessel operating above 0.5 pounds per square inch gauge (psig), as measured with a pressure gauge in the vapor space of the vessel or calculated as the total mixture vapor pressure at the storage temperature conve
	(1) a vessel used in or associated with the production or gathering of crude oil or natural gas; (2) a vessel that is part of a stormwater or wastewater col-lection system; (3) a flow-through process vessel, including a pressure ves-sel or process vessel and oil and water separators; (4) a storage vessel operating above 0.5 pounds per square inch gauge (psig), as measured with a pressure gauge in the vapor space of the vessel or calculated as the total mixture vapor pressure at the storage temperature conve
	(1) a vessel used in or associated with the production or gathering of crude oil or natural gas; (2) a vessel that is part of a stormwater or wastewater col-lection system; (3) a flow-through process vessel, including a pressure ves-sel or process vessel and oil and water separators; (4) a storage vessel operating above 0.5 pounds per square inch gauge (psig), as measured with a pressure gauge in the vapor space of the vessel or calculated as the total mixture vapor pressure at the storage temperature conve



	(B) 40 CFR §68.10, Applicability, is incorporated by reference as amended through December 19, 2019 (84 FR 69913): (i) The regulated substances as defined in §338.2 of this title as it relates to a storage vessel shall be used instead of the regulated substances referenced in 40 CFR §68.10; (ii) The threshold quantity that is referenced in 40 CFR §68.10 does not apply and applicability is based on the volume of the storage vessel as defined in §338.2 of this title; and (iii) The compliance dates specified i
	(B) 40 CFR §68.10, Applicability, is incorporated by reference as amended through December 19, 2019 (84 FR 69913): (i) The regulated substances as defined in §338.2 of this title as it relates to a storage vessel shall be used instead of the regulated substances referenced in 40 CFR §68.10; (ii) The threshold quantity that is referenced in 40 CFR §68.10 does not apply and applicability is based on the volume of the storage vessel as defined in §338.2 of this title; and (iii) The compliance dates specified i
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	(B) 40 CFR §68.10, Applicability, is incorporated by reference as amended through December 19, 2019 (84 FR 69913): (i) The regulated substances as defined in §338.2 of this title as it relates to a storage vessel shall be used instead of the regulated substances referenced in 40 CFR §68.10; (ii) The threshold quantity that is referenced in 40 CFR §68.10 does not apply and applicability is based on the volume of the storage vessel as defined in §338.2 of this title; and (iii) The compliance dates specified i




	(C) 40 CFR §112.3, Requirement to Prepare and Imple-ment a Spill Prevention, Control, and Countermeasure Plan, is incor-porated by reference as amended through November 22, 2011 (76 FR 72124); (D) 40 CFR §112.6, Qualified Facilities Plan Require-ments, is incorporated by reference as amended through November 13, 2009 (74 FR 58810); (E) 40 CFR §112.7, General Requirements for Spill Prevention, Control, and Countermeasure Plans, is incorporated by reference as amended through November 13, 2009 (74 FR 58810); 
	(C) 40 CFR §112.3, Requirement to Prepare and Imple-ment a Spill Prevention, Control, and Countermeasure Plan, is incor-porated by reference as amended through November 22, 2011 (76 FR 72124); (D) 40 CFR §112.6, Qualified Facilities Plan Require-ments, is incorporated by reference as amended through November 13, 2009 (74 FR 58810); (E) 40 CFR §112.7, General Requirements for Spill Prevention, Control, and Countermeasure Plans, is incorporated by reference as amended through November 13, 2009 (74 FR 58810); 
	(C) 40 CFR §112.3, Requirement to Prepare and Imple-ment a Spill Prevention, Control, and Countermeasure Plan, is incor-porated by reference as amended through November 22, 2011 (76 FR 72124); (D) 40 CFR §112.6, Qualified Facilities Plan Require-ments, is incorporated by reference as amended through November 13, 2009 (74 FR 58810); (E) 40 CFR §112.7, General Requirements for Spill Prevention, Control, and Countermeasure Plans, is incorporated by reference as amended through November 13, 2009 (74 FR 58810); 
	(C) 40 CFR §112.3, Requirement to Prepare and Imple-ment a Spill Prevention, Control, and Countermeasure Plan, is incor-porated by reference as amended through November 22, 2011 (76 FR 72124); (D) 40 CFR §112.6, Qualified Facilities Plan Require-ments, is incorporated by reference as amended through November 13, 2009 (74 FR 58810); (E) 40 CFR §112.7, General Requirements for Spill Prevention, Control, and Countermeasure Plans, is incorporated by reference as amended through November 13, 2009 (74 FR 58810); 
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	(C) 40 CFR §112.3, Requirement to Prepare and Imple-ment a Spill Prevention, Control, and Countermeasure Plan, is incor-porated by reference as amended through November 22, 2011 (76 FR 72124); (D) 40 CFR §112.6, Qualified Facilities Plan Require-ments, is incorporated by reference as amended through November 13, 2009 (74 FR 58810); (E) 40 CFR §112.7, General Requirements for Spill Prevention, Control, and Countermeasure Plans, is incorporated by reference as amended through November 13, 2009 (74 FR 58810); 



	(K) 40 CFR §264.37, Arrangements with Local Author-ities, is incorporated by reference as amended through May 19, 1980 (45 FR 33221). (4) The following sections from American Petroleum Insti-tute (API) Standard 653: Tank Inspection, Repairs, Alteration, and Re-construction, Fifth Edition, November 2014 (Addendum 1, April 2018 and Addendum 2, May 2020) are incorporated by reference, as stated in the subparagraphs below for storage vessels as defined in §338.2 of this title: (A) Section 4.3: Tank Shell Evalua
	(K) 40 CFR §264.37, Arrangements with Local Author-ities, is incorporated by reference as amended through May 19, 1980 (45 FR 33221). (4) The following sections from American Petroleum Insti-tute (API) Standard 653: Tank Inspection, Repairs, Alteration, and Re-construction, Fifth Edition, November 2014 (Addendum 1, April 2018 and Addendum 2, May 2020) are incorporated by reference, as stated in the subparagraphs below for storage vessels as defined in §338.2 of this title: (A) Section 4.3: Tank Shell Evalua
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	(K) 40 CFR §264.37, Arrangements with Local Author-ities, is incorporated by reference as amended through May 19, 1980 (45 FR 33221). (4) The following sections from American Petroleum Insti-tute (API) Standard 653: Tank Inspection, Repairs, Alteration, and Re-construction, Fifth Edition, November 2014 (Addendum 1, April 2018 and Addendum 2, May 2020) are incorporated by reference, as stated in the subparagraphs below for storage vessels as defined in §338.2 of this title: (A) Section 4.3: Tank Shell Evalua




	(3) NFPA 30, Chapter 22 (Edition: 2021) Section 22.4: Lo-cation of Aboveground Storage Tanks and any applicable Annex are incorporated by reference. (d) The owner or operator shall make any modifications or retrofits necessary for compliance with the standards in subsection (b) of this section during the next out-of-service maintenance periods, un-less the owner or operator obtains written approval from the executive director that the necessary modifications or retrofits are not technically feasible. §338.7
	(3) NFPA 30, Chapter 22 (Edition: 2021) Section 22.4: Lo-cation of Aboveground Storage Tanks and any applicable Annex are incorporated by reference. (d) The owner or operator shall make any modifications or retrofits necessary for compliance with the standards in subsection (b) of this section during the next out-of-service maintenance periods, un-less the owner or operator obtains written approval from the executive director that the necessary modifications or retrofits are not technically feasible. §338.7
	(3) NFPA 30, Chapter 22 (Edition: 2021) Section 22.4: Lo-cation of Aboveground Storage Tanks and any applicable Annex are incorporated by reference. (d) The owner or operator shall make any modifications or retrofits necessary for compliance with the standards in subsection (b) of this section during the next out-of-service maintenance periods, un-less the owner or operator obtains written approval from the executive director that the necessary modifications or retrofits are not technically feasible. §338.7
	(3) NFPA 30, Chapter 22 (Edition: 2021) Section 22.4: Lo-cation of Aboveground Storage Tanks and any applicable Annex are incorporated by reference. (d) The owner or operator shall make any modifications or retrofits necessary for compliance with the standards in subsection (b) of this section during the next out-of-service maintenance periods, un-less the owner or operator obtains written approval from the executive director that the necessary modifications or retrofits are not technically feasible. §338.7



	(b) Required records and documents. Owners and operators of aboveground storage vessels must meet all recordkeeping requirements in this chapter, including the following records and documentation (as applicable). (1) Owners and operators must maintain legible printed copies or readily accessible electronic copies of the following general records for the operational life of the aboveground storage vessel: (A) original and amended registration documents, in accordance with §338.20 of this title (relating to R
	(b) Required records and documents. Owners and operators of aboveground storage vessels must meet all recordkeeping requirements in this chapter, including the following records and documentation (as applicable). (1) Owners and operators must maintain legible printed copies or readily accessible electronic copies of the following general records for the operational life of the aboveground storage vessel: (A) original and amended registration documents, in accordance with §338.20 of this title (relating to R
	(b) Required records and documents. Owners and operators of aboveground storage vessels must meet all recordkeeping requirements in this chapter, including the following records and documentation (as applicable). (1) Owners and operators must maintain legible printed copies or readily accessible electronic copies of the following general records for the operational life of the aboveground storage vessel: (A) original and amended registration documents, in accordance with §338.20 of this title (relating to R
	(b) Required records and documents. Owners and operators of aboveground storage vessels must meet all recordkeeping requirements in this chapter, including the following records and documentation (as applicable). (1) Owners and operators must maintain legible printed copies or readily accessible electronic copies of the following general records for the operational life of the aboveground storage vessel: (A) original and amended registration documents, in accordance with §338.20 of this title (relating to R




	SUBCHAPTER B. REGISTRATION AND CERTIFICATION REQUIREMENTS 30 TAC §§338.20 -338.22 Statutory Authority The new sections are proposed under the Texas Water Code (TWC). TWC, §5.013, establishes the general jurisdiction of the TCEQ, while TWC, §5.102, provides the TCEQ with the authority to carry out its duties and general powers under its jurisdictional authority as provided by TWC, §5.103. TWC, §5.103, requires the commission to adopt any rule necessary to carry out its pow-ers and duties under the code and o
	SUBCHAPTER B. REGISTRATION AND CERTIFICATION REQUIREMENTS 30 TAC §§338.20 -338.22 Statutory Authority The new sections are proposed under the Texas Water Code (TWC). TWC, §5.013, establishes the general jurisdiction of the TCEQ, while TWC, §5.102, provides the TCEQ with the authority to carry out its duties and general powers under its jurisdictional authority as provided by TWC, §5.103. TWC, §5.103, requires the commission to adopt any rule necessary to carry out its pow-ers and duties under the code and o
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	owner and operator remain responsible for compliance with the provi-sions of this section. (d) All storage vessels subject to the registration requirements of this section are also subject to the fee provisions in §338.22 of this title (relating to Fees for Storage Vessels). Failure of owner or operator to register a storage vessel shall not exempt the owner or operator from fee assessment and payment. (e) Changes or additional information. The owner or operator of a storage vessel must provide notice to th
	owner and operator remain responsible for compliance with the provi-sions of this section. (d) All storage vessels subject to the registration requirements of this section are also subject to the fee provisions in §338.22 of this title (relating to Fees for Storage Vessels). Failure of owner or operator to register a storage vessel shall not exempt the owner or operator from fee assessment and payment. (e) Changes or additional information. The owner or operator of a storage vessel must provide notice to th
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	certify compliance under §338.5 of this title no later than 30 days after the start of operation. (d) The owner or operator shall re-certify compliance with the standards under §338.5 of this title every 10 years. §338.22. Fees for Storage Vessels. (a) Purpose. This section establishes a fee in amounts suffi-cient to recover the reasonable costs to: (1) implement a registration program for affected facilities; (2) review of any certifications submitted under §338.21 of this title (relating to Certification)
	certify compliance under §338.5 of this title no later than 30 days after the start of operation. (d) The owner or operator shall re-certify compliance with the standards under §338.5 of this title every 10 years. §338.22. Fees for Storage Vessels. (a) Purpose. This section establishes a fee in amounts suffi-cient to recover the reasonable costs to: (1) implement a registration program for affected facilities; (2) review of any certifications submitted under §338.21 of this title (relating to Certification)
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	for payment of any associated outstanding fees and penalties owed to the commission. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 24, 2023. TRD-202300880 Guy Henry Acting Deputy Director, Environmental Law Division Texas Commission on Environmental Quality Earliest possible date of adoption: April 9, 2023 For further information, please call: (512) 239-2678
	for payment of any associated outstanding fees and penalties owed to the commission. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 24, 2023. TRD-202300880 Guy Henry Acting Deputy Director, Environmental Law Division Texas Commission on Environmental Quality Earliest possible date of adoption: April 9, 2023 For further information, please call: (512) 239-2678




	program; will not require the creation or elimination of employee positions; will not require an increase or decrease in future leg-islative appropriations to the agency; will not require an increase or decrease in fees paid to the agency; will not increase or de-crease the number of individuals subject to the rules' applicabil-ity; and will not positively or adversely affect this state's economy. Mr. Reynolds also has determined that the proposed amended rules would have no significant fiscal impact on the
	program; will not require the creation or elimination of employee positions; will not require an increase or decrease in future leg-islative appropriations to the agency; will not require an increase or decrease in fees paid to the agency; will not increase or de-crease the number of individuals subject to the rules' applicabil-ity; and will not positively or adversely affect this state's economy. Mr. Reynolds also has determined that the proposed amended rules would have no significant fiscal impact on the
	program; will not require the creation or elimination of employee positions; will not require an increase or decrease in future leg-islative appropriations to the agency; will not require an increase or decrease in fees paid to the agency; will not increase or de-crease the number of individuals subject to the rules' applicabil-ity; and will not positively or adversely affect this state's economy. Mr. Reynolds also has determined that the proposed amended rules would have no significant fiscal impact on the
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	a receiving depository financial institution to perform a credit entry, reversal, or reclamation in accordance with this subchapter. For pur-poses of these rules, an EFT does not include a transaction originated by wire transfer, check, draft, warrant, or other paper instrument. (8) [(9)] EFTS authorization--A state payee's agreement to allow the comptroller to originate state-issued payments by EFT on behalf of a paying state agency to a state payee EFTS account. A state payee may provide EFTS authorizatio

	(19) [(20)] Paying state agency--A state agency for which the comptroller initiates payment. The term includes the comptroller of public accounts. A paying state agency may or may not be the custodial state agency. (20) [(21)] Prenotification--A non-dollar entry sent by the comptroller through the ACH network to alert a receiving depository financial institution that a live dollar credit entry will be forthcoming and to request verification of the state payee's EFTS account informa-tion. (21) [(22)] Receivi
	(19) [(20)] Paying state agency--A state agency for which the comptroller initiates payment. The term includes the comptroller of public accounts. A paying state agency may or may not be the custodial state agency. (20) [(21)] Prenotification--A non-dollar entry sent by the comptroller through the ACH network to alert a receiving depository financial institution that a live dollar credit entry will be forthcoming and to request verification of the state payee's EFTS account informa-tion. (21) [(22)] Receivi
	(19) [(20)] Paying state agency--A state agency for which the comptroller initiates payment. The term includes the comptroller of public accounts. A paying state agency may or may not be the custodial state agency. (20) [(21)] Prenotification--A non-dollar entry sent by the comptroller through the ACH network to alert a receiving depository financial institution that a live dollar credit entry will be forthcoming and to request verification of the state payee's EFTS account informa-tion. (21) [(22)] Receivi
	(19) [(20)] Paying state agency--A state agency for which the comptroller initiates payment. The term includes the comptroller of public accounts. A paying state agency may or may not be the custodial state agency. (20) [(21)] Prenotification--A non-dollar entry sent by the comptroller through the ACH network to alert a receiving depository financial institution that a live dollar credit entry will be forthcoming and to request verification of the state payee's EFTS account informa-tion. (21) [(22)] Receivi



	(1) The comptroller will approve the types of EFTS pay-ments the state may use by rule and amend the approval based upon the comptroller's procedures and current technology. (2) EFTS payment types approved by the comptroller to a state payee EFTS account include: (A) direct deposit, except an IAT; and (B) pay card [paycard]. (3) Any other type of payment which is not an approved type of EFTS payment under paragraph (2) of this subsection is not considered to be an approved type of EFTS payment under these r
	(1) The comptroller will approve the types of EFTS pay-ments the state may use by rule and amend the approval based upon the comptroller's procedures and current technology. (2) EFTS payment types approved by the comptroller to a state payee EFTS account include: (A) direct deposit, except an IAT; and (B) pay card [paycard]. (3) Any other type of payment which is not an approved type of EFTS payment under paragraph (2) of this subsection is not considered to be an approved type of EFTS payment under these r
	(1) The comptroller will approve the types of EFTS pay-ments the state may use by rule and amend the approval based upon the comptroller's procedures and current technology. (2) EFTS payment types approved by the comptroller to a state payee EFTS account include: (A) direct deposit, except an IAT; and (B) pay card [paycard]. (3) Any other type of payment which is not an approved type of EFTS payment under paragraph (2) of this subsection is not considered to be an approved type of EFTS payment under these r
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	reimbursement, or retirement payments [funds] deposited to a desig-nated account at a domestic financial institution. (b) Pay cards [Paycards] are subject to Regulation E. [(c) Paycard account deposits.] [(1) The state paycard account may only be used for state payroll or retirement deposits initiated by the comptroller for a specific state employee or annuitant.] [(2) A state employee may not use the paycard account for any deposit other than deposits of payroll payments.] [(3) An annuitant may not use the
	reimbursement, or retirement payments [funds] deposited to a desig-nated account at a domestic financial institution. (b) Pay cards [Paycards] are subject to Regulation E. [(c) Paycard account deposits.] [(1) The state paycard account may only be used for state payroll or retirement deposits initiated by the comptroller for a specific state employee or annuitant.] [(2) A state employee may not use the paycard account for any deposit other than deposits of payroll payments.] [(3) An annuitant may not use the
	reimbursement, or retirement payments [funds] deposited to a desig-nated account at a domestic financial institution. (b) Pay cards [Paycards] are subject to Regulation E. [(c) Paycard account deposits.] [(1) The state paycard account may only be used for state payroll or retirement deposits initiated by the comptroller for a specific state employee or annuitant.] [(2) A state employee may not use the paycard account for any deposit other than deposits of payroll payments.] [(3) An annuitant may not use the
	reimbursement, or retirement payments [funds] deposited to a desig-nated account at a domestic financial institution. (b) Pay cards [Paycards] are subject to Regulation E. [(c) Paycard account deposits.] [(1) The state paycard account may only be used for state payroll or retirement deposits initiated by the comptroller for a specific state employee or annuitant.] [(2) A state employee may not use the paycard account for any deposit other than deposits of payroll payments.] [(3) An annuitant may not use the

	their membership on or after September 1, 2022. Importantly, ERS members who participate in this cash balance plan are no longer eligible to transfer their ERS service to TRS or their TRS service to ERS. In addition, TRS members who have not main-tained an ERS membership established prior to September 1, 2022 will no longer be able to reinstate withdrawn service for the purpose of transfer to TRS. For these reasons, TRS proposes to amend §25.113, which governs transfers of service credit be-tween the TRS an
	their membership on or after September 1, 2022. Importantly, ERS members who participate in this cash balance plan are no longer eligible to transfer their ERS service to TRS or their TRS service to ERS. In addition, TRS members who have not main-tained an ERS membership established prior to September 1, 2022 will no longer be able to reinstate withdrawn service for the purpose of transfer to TRS. For these reasons, TRS proposes to amend §25.113, which governs transfers of service credit be-tween the TRS an


	was identified for amendment during TRS's recently adopted rule review. Proposed amended §25.113 provides that members of the ERS cash balance benefit plan are not eligible to transfer TRS service credit to ERS or ERS service credit to TRS. In addition, proposed amended §25.113 provides that TRS members cannot reinstate withdrawn ERS service credit for the purposes of transfer to TRS unless the members are current ERS members and their mem-bership began prior to September 1, 2022. Proposed amended §25.123 (
	neither an economic impact statement nor a regulatory flexibility analysis is required under Government Code §2006.002. LOCAL EMPLOYMENT IMPACT STATEMENT TRS has determined that there will be no effect on local employ-ment because of the proposed amended rules. Therefore, no local employment impact statement is required under Govern-ment Code §2001.022. GOVERNMENT GROWTH IMPACT STATEMENT TRS has determined that for the first five years the proposed amended rules are in effect, the proposed new rules will no
	neither an economic impact statement nor a regulatory flexibility analysis is required under Government Code §2006.002. LOCAL EMPLOYMENT IMPACT STATEMENT TRS has determined that there will be no effect on local employ-ment because of the proposed amended rules. Therefore, no local employment impact statement is required under Govern-ment Code §2001.022. GOVERNMENT GROWTH IMPACT STATEMENT TRS has determined that for the first five years the proposed amended rules are in effect, the proposed new rules will no


	(c) Membership may be established and credit received by ver-ifying the number of days worked as a substitute and salary earned and paying the actuarial cost required under §25.43 of this title (relating to Cost for Unreported Service or Compensation). Verification must be made in a form prescribed by the retirement system and is subject to the deadlines for verification of unreported service under §25.47 of this title (relating to Deadline for Verification). (d) In no event shall verification of substitute
	(c) Membership may be established and credit received by ver-ifying the number of days worked as a substitute and salary earned and paying the actuarial cost required under §25.43 of this title (relating to Cost for Unreported Service or Compensation). Verification must be made in a form prescribed by the retirement system and is subject to the deadlines for verification of unreported service under §25.47 of this title (relating to Deadline for Verification). (d) In no event shall verification of substitute
	(c) Membership may be established and credit received by ver-ifying the number of days worked as a substitute and salary earned and paying the actuarial cost required under §25.43 of this title (relating to Cost for Unreported Service or Compensation). Verification must be made in a form prescribed by the retirement system and is subject to the deadlines for verification of unreported service under §25.47 of this title (relating to Deadline for Verification). (d) In no event shall verification of substitute
	(c) Membership may be established and credit received by ver-ifying the number of days worked as a substitute and salary earned and paying the actuarial cost required under §25.43 of this title (relating to Cost for Unreported Service or Compensation). Verification must be made in a form prescribed by the retirement system and is subject to the deadlines for verification of unreported service under §25.47 of this title (relating to Deadline for Verification). (d) In no event shall verification of substitute
	(c) Membership may be established and credit received by ver-ifying the number of days worked as a substitute and salary earned and paying the actuarial cost required under §25.43 of this title (relating to Cost for Unreported Service or Compensation). Verification must be made in a form prescribed by the retirement system and is subject to the deadlines for verification of unreported service under §25.47 of this title (relating to Deadline for Verification). (d) In no event shall verification of substitute



	SUBCHAPTER B. COMPENSATION 34 TAC §§25.25, 25.31, 25.35, 25.36 STATUTORY AUTHORITY The proposed amended rules are proposed under the authority of Government Code §825.110, which authorizes TRS to adopt rules that include a percentage limitation on the amount of in-creases in annual compensation that may be subject to credit and deposit during a member’s final years of employment; Gov-ernment Code §825.402, which provides the rates for member contributions; Government Code §825.4035, which relates to employe
	SUBCHAPTER B. COMPENSATION 34 TAC §§25.25, 25.31, 25.35, 25.36 STATUTORY AUTHORITY The proposed amended rules are proposed under the authority of Government Code §825.110, which authorizes TRS to adopt rules that include a percentage limitation on the amount of in-creases in annual compensation that may be subject to credit and deposit during a member’s final years of employment; Gov-ernment Code §825.402, which provides the rates for member contributions; Government Code §825.4035, which relates to employe
	SUBCHAPTER B. COMPENSATION 34 TAC §§25.25, 25.31, 25.35, 25.36 STATUTORY AUTHORITY The proposed amended rules are proposed under the authority of Government Code §825.110, which authorizes TRS to adopt rules that include a percentage limitation on the amount of in-creases in annual compensation that may be subject to credit and deposit during a member’s final years of employment; Gov-ernment Code §825.402, which provides the rates for member contributions; Government Code §825.4035, which relates to employe

	of the member's annual compensation equal to 7.7 percent reduced by one-tenth of one percent for each one-tenth of one percent that the state contribution rate for the fiscal year to which the service relates is less than the state contribution rate established for the 2014-2015 school year.] §25.31. Percentage Limits on Compensation Increases. (a) For members who on or before August 31, 2005 had at-tained the age of 50, had at least 25 years of service credit, or whose combined age and service credit equal
	of the member's annual compensation equal to 7.7 percent reduced by one-tenth of one percent for each one-tenth of one percent that the state contribution rate for the fiscal year to which the service relates is less than the state contribution rate established for the 2014-2015 school year.] §25.31. Percentage Limits on Compensation Increases. (a) For members who on or before August 31, 2005 had at-tained the age of 50, had at least 25 years of service credit, or whose combined age and service credit equal
	of the member's annual compensation equal to 7.7 percent reduced by one-tenth of one percent for each one-tenth of one percent that the state contribution rate for the fiscal year to which the service relates is less than the state contribution rate established for the 2014-2015 school year.] §25.31. Percentage Limits on Compensation Increases. (a) For members who on or before August 31, 2005 had at-tained the age of 50, had at least 25 years of service credit, or whose combined age and service credit equal

	reason for the increase, are subject to the limits in subsections (a) and (b) of this section. [(h) Only compensation earned after the 2005-2006 school or contract year will be subject to the limit on increases described in this section. Salaries earned during the 2005-2006 school year and after will be used in the calculation of the base amount.] (g) [(i)] TRS will adjust a member's annual compensation at the time of retirement to comply with the limit on creditable compen-sation in subsections (a) or (b) 



	the TRS pension plan, as provided under Subchapter A of this chapter (relating to Service Eligible for Membership). If the date of employ-ment is a holiday or another type of day on which the employer does not normally require actual service to be performed by an employee, the employer may nevertheless count the day as the date of employ-ment if the employer considers the individual to be an employee on that day. (d) An employer shall submit employer payments and mem-ber and other required contributions to 
	the TRS pension plan, as provided under Subchapter A of this chapter (relating to Service Eligible for Membership). If the date of employ-ment is a holiday or another type of day on which the employer does not normally require actual service to be performed by an employee, the employer may nevertheless count the day as the date of employ-ment if the employer considers the individual to be an employee on that day. (d) An employer shall submit employer payments and mem-ber and other required contributions to 
	the TRS pension plan, as provided under Subchapter A of this chapter (relating to Service Eligible for Membership). If the date of employ-ment is a holiday or another type of day on which the employer does not normally require actual service to be performed by an employee, the employer may nevertheless count the day as the date of employ-ment if the employer considers the individual to be an employee on that day. (d) An employer shall submit employer payments and mem-ber and other required contributions to 
	TRD-202300885 Don Green Chief Financial Officer Teacher Retirement System of Texas Earliest possible date of adoption: April 9, 2023 For further information, please call: (512) 542-6506 ♦ ♦ ♦ SUBCHAPTER H. JOINT SERVICE WITH EMPLOYEES RETIREMENT SYSTEM 34 TAC §25.113 STATUTORY AUTHORITY The proposed amended rules are proposed under the author-ity of Government Code §805.0015, which provides that credit transfers between ERS and TRS does not apply to ERS mem-bers subject to the cash-balance benefit plan prov

	(c) Cash Balance Group Members. Cash balance group mem-bers are not eligible to transfer TRS service credit to ERS nor ERS service credit to TRS. (d) [(c)] Forms. (1) Applicants for transfer must use forms prescribed by the receiving system. (2) Applicants for the establishment of any service credit must use the forms prescribed by the crediting system. (3) The systems will cooperate in adopting forms necessary to facilitate the exchange of information between the systems. (e) [(d)] Notice. (1) A person ele
	(c) Cash Balance Group Members. Cash balance group mem-bers are not eligible to transfer TRS service credit to ERS nor ERS service credit to TRS. (d) [(c)] Forms. (1) Applicants for transfer must use forms prescribed by the receiving system. (2) Applicants for the establishment of any service credit must use the forms prescribed by the crediting system. (3) The systems will cooperate in adopting forms necessary to facilitate the exchange of information between the systems. (e) [(d)] Notice. (1) A person ele
	(c) Cash Balance Group Members. Cash balance group mem-bers are not eligible to transfer TRS service credit to ERS nor ERS service credit to TRS. (d) [(c)] Forms. (1) Applicants for transfer must use forms prescribed by the receiving system. (2) Applicants for the establishment of any service credit must use the forms prescribed by the crediting system. (3) The systems will cooperate in adopting forms necessary to facilitate the exchange of information between the systems. (e) [(d)] Notice. (1) A person ele
	(c) Cash Balance Group Members. Cash balance group mem-bers are not eligible to transfer TRS service credit to ERS nor ERS service credit to TRS. (d) [(c)] Forms. (1) Applicants for transfer must use forms prescribed by the receiving system. (2) Applicants for the establishment of any service credit must use the forms prescribed by the crediting system. (3) The systems will cooperate in adopting forms necessary to facilitate the exchange of information between the systems. (e) [(d)] Notice. (1) A person ele
	(c) Cash Balance Group Members. Cash balance group mem-bers are not eligible to transfer TRS service credit to ERS nor ERS service credit to TRS. (d) [(c)] Forms. (1) Applicants for transfer must use forms prescribed by the receiving system. (2) Applicants for the establishment of any service credit must use the forms prescribed by the crediting system. (3) The systems will cooperate in adopting forms necessary to facilitate the exchange of information between the systems. (e) [(d)] Notice. (1) A person ele
	(c) Cash Balance Group Members. Cash balance group mem-bers are not eligible to transfer TRS service credit to ERS nor ERS service credit to TRS. (d) [(c)] Forms. (1) Applicants for transfer must use forms prescribed by the receiving system. (2) Applicants for the establishment of any service credit must use the forms prescribed by the crediting system. (3) The systems will cooperate in adopting forms necessary to facilitate the exchange of information between the systems. (e) [(d)] Notice. (1) A person ele




	(3) A TRS member with three years' service credit may re-instate, through ERS, service credit canceled by withdrawal of an ERS membership account if the TRS member is also current member of ERS but is not a cash balance group member. (4) No service credit may be transferred based in whole or in part upon reinstated credit under this section unless the applicant meets all conditions for membership, amount of service credit, and pay-ments required for the reinstatement of the credit. (5) Any TRS membership se
	(3) A TRS member with three years' service credit may re-instate, through ERS, service credit canceled by withdrawal of an ERS membership account if the TRS member is also current member of ERS but is not a cash balance group member. (4) No service credit may be transferred based in whole or in part upon reinstated credit under this section unless the applicant meets all conditions for membership, amount of service credit, and pay-ments required for the reinstatement of the credit. (5) Any TRS membership se
	(3) A TRS member with three years' service credit may re-instate, through ERS, service credit canceled by withdrawal of an ERS membership account if the TRS member is also current member of ERS but is not a cash balance group member. (4) No service credit may be transferred based in whole or in part upon reinstated credit under this section unless the applicant meets all conditions for membership, amount of service credit, and pay-ments required for the reinstatement of the credit. (5) Any TRS membership se




	(1) Certain state employees have been transferred to ERS membership as a result of legislation enacted by the 73rd Texas Leg-islature, Regular Session. Among these are employees of the Texas Education Agency, employees of the Texas Surplus Property Agency transferred to the General Services Commission, some employees of the Texas Rehabilitation Commission, the Texas School for the Deaf, the Texas School for the Blind, the Higher Education Coordinating Board, and the Texas Youth Commission. Such employees ar
	(1) Certain state employees have been transferred to ERS membership as a result of legislation enacted by the 73rd Texas Leg-islature, Regular Session. Among these are employees of the Texas Education Agency, employees of the Texas Surplus Property Agency transferred to the General Services Commission, some employees of the Texas Rehabilitation Commission, the Texas School for the Deaf, the Texas School for the Blind, the Higher Education Coordinating Board, and the Texas Youth Commission. Such employees ar
	(1) Certain state employees have been transferred to ERS membership as a result of legislation enacted by the 73rd Texas Leg-islature, Regular Session. Among these are employees of the Texas Education Agency, employees of the Texas Surplus Property Agency transferred to the General Services Commission, some employees of the Texas Rehabilitation Commission, the Texas School for the Deaf, the Texas School for the Blind, the Higher Education Coordinating Board, and the Texas Youth Commission. Such employees ar
	(1) Certain state employees have been transferred to ERS membership as a result of legislation enacted by the 73rd Texas Leg-islature, Regular Session. Among these are employees of the Texas Education Agency, employees of the Texas Surplus Property Agency transferred to the General Services Commission, some employees of the Texas Rehabilitation Commission, the Texas School for the Deaf, the Texas School for the Blind, the Higher Education Coordinating Board, and the Texas Youth Commission. Such employees ar
	(1) Certain state employees have been transferred to ERS membership as a result of legislation enacted by the 73rd Texas Leg-islature, Regular Session. Among these are employees of the Texas Education Agency, employees of the Texas Surplus Property Agency transferred to the General Services Commission, some employees of the Texas Rehabilitation Commission, the Texas School for the Deaf, the Texas School for the Blind, the Higher Education Coordinating Board, and the Texas Youth Commission. Such employees ar


	credit canceled by the election of ORP for purpose of transferring it to ERS under the Government Code, Chapter 805, provided TRS will not transfer or pay benefits for such service credit if the member ac-tively participates in ORP between the date the TRS service credit is purchased and the date of the member's retirement or death. TRS will refund without interest any amounts deposited for such credit in the event the person returns to active ORP participation. The person must agree to refund the amount of

	CROSS-REFERENCE TO STATUTE The proposed amended rule affects the following statutes: Gov-ernment Code §825.403, relating to the collection of member contributions. §25.123. Certification. The correctness of this affidavit must be certified by an official of the employer where the service was rendered. This can be done by the su-perintendent, business manager, certified reporting official, secretary of the school board, or treasurer of the school board at the time the certification is made. The certification
	CROSS-REFERENCE TO STATUTE The proposed amended rule affects the following statutes: Gov-ernment Code §825.403, relating to the collection of member contributions. §25.123. Certification. The correctness of this affidavit must be certified by an official of the employer where the service was rendered. This can be done by the su-perintendent, business manager, certified reporting official, secretary of the school board, or treasurer of the school board at the time the certification is made. The certification
	(2) A substitute as defined in §25.4 of this title (relating to Substitutes) will be qualified for membership and granted a full year of service credit by working 90 or more days as a substitute in a school year, receiving pay for that work, and verifying the work as provided in §25.121 of this title (relating to Employer Verification) and §25.47 of this title (relating to Deadline for Verification) and paying the actuarial cost for the work as provided in §25.43 of this title (relating to Cost for Unreport
	(2) A substitute as defined in §25.4 of this title (relating to Substitutes) will be qualified for membership and granted a full year of service credit by working 90 or more days as a substitute in a school year, receiving pay for that work, and verifying the work as provided in §25.121 of this title (relating to Employer Verification) and §25.47 of this title (relating to Deadline for Verification) and paying the actuarial cost for the work as provided in §25.43 of this title (relating to Cost for Unreport
	(2) A substitute as defined in §25.4 of this title (relating to Substitutes) will be qualified for membership and granted a full year of service credit by working 90 or more days as a substitute in a school year, receiving pay for that work, and verifying the work as provided in §25.121 of this title (relating to Employer Verification) and §25.47 of this title (relating to Deadline for Verification) and paying the actuarial cost for the work as provided in §25.43 of this title (relating to Cost for Unreport




	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 24, 2023. TRD-202300888 Don Green Chief Financial Officer Teacher Retirement System of Texas Earliest possible date of adoption: April 9, 2023 For further information, please call: (512) 542-6506 ♦ ♦ ♦ SUBCHAPTER K. DEVELOPMENTAL LEAVE 34 TAC §25.152 STATUTORY AUTHORITY The proposed amended rule is proposed under
	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 24, 2023. TRD-202300888 Don Green Chief Financial Officer Teacher Retirement System of Texas Earliest possible date of adoption: April 9, 2023 For further information, please call: (512) 542-6506 ♦ ♦ ♦ SUBCHAPTER K. DEVELOPMENTAL LEAVE 34 TAC §25.152 STATUTORY AUTHORITY The proposed amended rule is proposed under
	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 24, 2023. TRD-202300888 Don Green Chief Financial Officer Teacher Retirement System of Texas Earliest possible date of adoption: April 9, 2023 For further information, please call: (512) 542-6506 ♦ ♦ ♦ SUBCHAPTER K. DEVELOPMENTAL LEAVE 34 TAC §25.152 STATUTORY AUTHORITY The proposed amended rule is proposed under
	(e) To calculate the actuarial cost, TRS will use the cost factors and method described in §25.302 of this title (relating to Calculation of Actuarial Cost). (f) The purchase cost described in this section assumes a lump-sum deposit will be made. If deposits are made under an installment agreement, a non-refundable installment fee of 9% applies. (g) If a member has membership service and contributions in the same school year as the year in which the developmental leave was taken, TRS shall adjust the actuar
	(e) To calculate the actuarial cost, TRS will use the cost factors and method described in §25.302 of this title (relating to Calculation of Actuarial Cost). (f) The purchase cost described in this section assumes a lump-sum deposit will be made. If deposits are made under an installment agreement, a non-refundable installment fee of 9% applies. (g) If a member has membership service and contributions in the same school year as the year in which the developmental leave was taken, TRS shall adjust the actuar
	(e) To calculate the actuarial cost, TRS will use the cost factors and method described in §25.302 of this title (relating to Calculation of Actuarial Cost). (f) The purchase cost described in this section assumes a lump-sum deposit will be made. If deposits are made under an installment agreement, a non-refundable installment fee of 9% applies. (g) If a member has membership service and contributions in the same school year as the year in which the developmental leave was taken, TRS shall adjust the actuar



	The proposed amended rule affects the following statutes: Gov-ernment Code §822.002, relating to exceptions to TRS member-ship requirement; Government Code §830.101, relating to the el-igibility to participate in ORP; and Government Code §830.106, relating to resumption of TRS membership after electing to par-ticipate in ORP. §25.172. ORP and TRS. (a) Except as provided in subsection (c) of this section, a per-son who has elected ORP participation must become a member of TRS if the person later becomes an e
	(f) A person who fails to elect ORP participation during the statutory election eligibility period may not subsequently elect partici-pation. [(g) In this section:] [(1) employee means a person whose employment in one or more Texas institutions of public education is, disregarding any ORP election, sufficient to qualify for TRS membership coverage;] [(2) faculty member means a person, including a profes-sional librarian, who is employed by an institution of higher education on a full-time basis (at least on

	SUBCHAPTER D. JUVENILE JUSTICE REPORTS 37 TAC §§269.40 -269.43 The Texas Commission on Jail Standards proposes to repeal 37 TAC §269 Subchapter D, concerning Juvenile Justice Reports, §§269.40 -269.43. The agency published its review of this rule in the December 23, 2022, issue of the Texas Register (47 TexReg 8759). HB 1545 of the 87th Legislative Session repealed Gov-ernment Code 511.009(a)(12), which required the Commission to report annually the juveniles in county jails, which effectively ended the age
	SUBCHAPTER D. JUVENILE JUSTICE REPORTS 37 TAC §§269.40 -269.43 The Texas Commission on Jail Standards proposes to repeal 37 TAC §269 Subchapter D, concerning Juvenile Justice Reports, §§269.40 -269.43. The agency published its review of this rule in the December 23, 2022, issue of the Texas Register (47 TexReg 8759). HB 1545 of the 87th Legislative Session repealed Gov-ernment Code 511.009(a)(12), which required the Commission to report annually the juveniles in county jails, which effectively ended the age
	SUBCHAPTER D. JUVENILE JUSTICE REPORTS 37 TAC §§269.40 -269.43 The Texas Commission on Jail Standards proposes to repeal 37 TAC §269 Subchapter D, concerning Juvenile Justice Reports, §§269.40 -269.43. The agency published its review of this rule in the December 23, 2022, issue of the Texas Register (47 TexReg 8759). HB 1545 of the 87th Legislative Session repealed Gov-ernment Code 511.009(a)(12), which required the Commission to report annually the juveniles in county jails, which effectively ended the age
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	Jail Standards to adopt reasonable rules and procedures es-tablishing minimum standards for the construction, equipment, maintenance, and operation of county jails. This proposal does not affect other rules or statutes. The proposal implements a determination by rule review. §269.40. General. §269.41. Reports. §269.42. Forms. §269.43. Records The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the 
	Jail Standards to adopt reasonable rules and procedures es-tablishing minimum standards for the construction, equipment, maintenance, and operation of county jails. This proposal does not affect other rules or statutes. The proposal implements a determination by rule review. §269.40. General. §269.41. Reports. §269.42. Forms. §269.43. Records The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the 



	(8) TCJS has insufficient information to determine the proposed rules' effect on the state's economy. Mr. Wood has also determined that there will be no adverse economic effect on small businesses, micro-businesses, or rural communities to comply with the amended rules, as they will not be required to alter their business practices and the rules do not impose any additional costs on those required to comply with the rules. There are no anticipated economic costs to persons who are required to comply with th
	(8) TCJS has insufficient information to determine the proposed rules' effect on the state's economy. Mr. Wood has also determined that there will be no adverse economic effect on small businesses, micro-businesses, or rural communities to comply with the amended rules, as they will not be required to alter their business practices and the rules do not impose any additional costs on those required to comply with the rules. There are no anticipated economic costs to persons who are required to comply with th
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	PART 15. TEXAS FORENSIC SCIENCE COMMISSION CHAPTER 651. DNA, CODIS, FORENSIC ANALYSIS, AND CRIME LABORATORIES SUBCHAPTER A. ACCREDITATION 37 TAC §651.4 The Texas Forensic Science Commission ("Commission") pro-poses an amendment to 37 Texas Administrative Code §651.4 to establish a timeline for removal of its recognition of the accred-iting body the American Board of Forensic Toxicology ("ABFT") in accordance with ABFT's strategic partnership with accredit-ing body ANSI National Accreditation Board (ANAB) wh


	probable economic cost to persons required to comply with the rule. Economic Impact Statement and Regulatory Flexibility Analysis for Small and Micro Businesses. As required by the Government Code § 2006.002(c) and (f). Leigh M. Tomlin, Associate General Counsel of the Commission, has determined that the proposed amendments will not have an adverse economic effect on any small or micro business because there are no anticipated eco-nomic costs to any person or laboratory who is required to com-ply with the r
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	Cross reference to statute. The proposal affects Tex. Code Crim. Proc. art. 38.01 § 4-d. §651.4. List of Recognized Accrediting Bodies. (a) The Commission recognizes the accrediting bodies in this subsection, subject to the stated discipline or category of analysis lim-itations: (1) ANSI [ANSI-ASQ] National Accreditation Board (ANAB)--recognized for accreditation of all disciplines which are eligible for accreditation under this subchapter as well as for the administration of the American Board of Forensic 










