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Opinion No. KP-0427 

Ms. Kelly Parker 

Executive Director 

Texas Optometry Board 

333 Guadalupe Street, Suite 2-420 

Austin, Texas 78701-3942 

Re: Authority of the Texas Optometry Board under section 351.005 of 
the Occupations Code to take action against licensed optometrists who 
are independent contractors (RQ-0463-KP) 

S U M M A R Y 

The Legislature directs that Occupations Code section 351.408 be lib-
erally construed to prevent manufacturers, wholesalers, and retailers of 
ophthalmic goods from controlling or attempting to control optometry. 
Given that directive and the express terms of subsection 351.408(d), a 
court would likely conclude that a legal entity wholly owned and con-
trolled by at least one licensed physician that is also a manufacturer, 
wholesaler, or retailer of ophthalmic goods is exempt from Occupa-
tions Code section 351.408 only if the legal entity has offices at three 
or fewer locations. 

Opinion No. KP-0428 

The Honorable James M. Tirey 

Hale County Attorney 

500 Broadway, Suite 340 

Plainview, Texas 79072 

Re: Whether the City's employment of an attorney who is the son-in-
law of the city manager constitutes a conflict-of-interest under chapter 
176 of the Local Government Code or the Texas Disciplinary Rules of 
Professional Conduct (RQ-0469-KP) 

S U M M A R Y 

Chapter 176 of the Local Government Code requires disclosure when a 
local government entity contracts or considers contracting with a ven-
dor with whom a local government officer of the entity has a specified 
employment, business, or family relationship. Chapter 176 likely ap-
plies when a law firm contracts with a city and the law firm employs 
the son-in-law of the city manager. The chapter does not prohibit a 
contract in such circumstances, but it requires the officer to file a con-

flict-of-interest statement and the vendor to file a conflict-of-interest 
questionnaire. 

Whether a lawyer or law firm's employment in particular circumstances 
would constitute a conflict-of-interest under the Texas Disciplinary 
Rules of Professional Conduct involves fact-intensive questions that 
cannot be resolved in an Attorney General opinion. 

Opinion No. KP-0429 

The Honorable Matthew A. Mills 

Hood County Attorney 

1200 West Pearl Street 

Granbury, Texas 76048 

Re: Authority to determine software systems for county departments 
(RQ-0470-KP) 

S U M M A R Y 

Section 203.001 of the Local Government Code makes a justice of the 
peace, as an elected county officer, the records management officer for 
his or her office for purposes of the Local Government Records Act. 

We cannot conclude as matter of law that a commissioners court, in 
selecting and purchasing a computer software system for the county 
over the objection of the justice of the peace, impermissibly intrudes on 
the officer's sphere of authority in the fulfillment of the officer's records 
management duties under the Act. 

A justice of the peace seeking recourse would need to challenge the 
commissioners court's actions by invoking a district court's supervisory 
jurisdiction in article V, section 8 of the Texas Constitution through a 
properly filed lawsuit. A district court reviewing the matter may not 
substitute its policy judgement for that of the commissioners court but 
may set aside any actions of the commissioners court that are illegal, 
unreasonable, or arbitrary. 

Opinion No. KP-0430 

The Honorable Micheal E. Jimerson 

Rusk County & District Attorney 

115 North Main, Suite 302 

Henderson, Texas 75652 

Re: Required mental state under Local Government Code section 
111.012, which creates a criminal offense for an officer, employee, or 
official of a county government who refuses to comply with applicable 
budget preparation requirements (RQ-0471-KP) 
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♦ ♦ ♦ 

S U M M A R Y 

Pursuant to Local Government Code section 111.012, an officer, em-
ployee, or official of a county government who refuses to comply with 
the budget preparation duties in subchapter A of chapter 111 commits 
an offense. Section 111.012 does not prescribe the culpable mental 
state but neither does it plainly dispense with any mental element. Ac-
cordingly, Penal Code subsection 6.02(c) provides that "intent, knowl-
edge, or recklessness" suffice to establish criminal responsibility. 

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110. 
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