
TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 372. TEMPORARY ASSISTANCE 
FOR NEEDY FAMILIES AND SUPPLEMENTAL 
NUTRITION ASSISTANCE PROGRAMS 
The Texas Health and Human Services Commission (HHSC) 
adopts amendments to §372.355, concerning Treatment of 
Resources in SNAP; §372.406, concerning Countable and Ex-
cluded Income in SNAP; and §372.410, concerning Allowable 
Deductions from Countable Income in SNAP. 
The amendments to §§372.355, 372.406, and 372.410 are 
adopted without changes to the proposed text as published in 
the October 21, 2022, issue of the Texas Register (47 TexReg 
6949). The rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The amendment aligns the rule with the Food and Nutrition Ser-
vice (FNS) decision to discontinue the Texas Integrated Eligi-
bility Redesign System (TIERS) Rules Waiver. This waiver al-
lowed HHSC to modify certain eligibility criteria for SNAP to align 
agency SNAP policy and system functionality with other HHSC 
programs. Because the waiver expired, HHSC must now follow 
federal regulations. 
COMMENTS 

The 31-day comment period ended November 21, 2022. 
During this period, HHSC did not receive any comments regard-
ing the proposed rule. 
SUBCHAPTER B. ELIGIBILITY 
DIVISION 6. RESOURCES 
1 TAC §372.355 

STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Human Resources Code §33.002, which requires the Executive 
Commissioner to adopt rules related to distribution of SNAP 
benefits. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 6, 
2023. 
TRD-202300561 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: February 26, 2023 
Proposal publication date: October 21, 2022 
For further information, please call: (512) 206-4621 

♦ ♦ ♦ 

DIVISION 7. INCOME 
1 TAC §372.406, §372.410 

STATUTORY AUTHORITY 

The amendments are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §33.002, which requires the Executive 
Commissioner to adopt rules related to distribution of SNAP ben-
efits. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 6, 
2023. 
TRD-202300562 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: February 26, 2023 
Proposal publication date: October 21, 2022 
For further information, please call: (512) 206-4621 

♦ ♦ ♦ 

SUBCHAPTER F. BENEFITS 
DIVISION 1. BENEFITS IN GENERAL 
1 TAC §372.1507 

The Texas Health and Human Services Commission (HHSC) 
adopts an amendment to §372.1507, concerning TANF Supple-
mental Relative Payment. 
The amendment to §372.1507 is adopted without changes to 
the proposed text as published in the October 14, 2022, issue 
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of the Texas Register (47 TexReg 6710). This rule will not be 
republished. 
BACKGROUND AND JUSTIFICATION 

The amendment is necessary to comply with Senate Bill (S.B.) 
263, 87th Texas Legislature, Regular Session, 2021, which re-
quired HHSC to expand who may receive a one-time $1,000 
TANF Supplemental Payment from only grandparents to eligi-
ble caretakers, including aunts, uncles, and siblings. 
COMMENTS 

The 31-day comment period ended November 14, 2022. 
During this period, HHSC did not receive any comments regard-
ing the proposed rule. 
STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Human Resources Code §31.003, which requires the Executive 
Commissioner to adopt rules related to distribution of TANF 
benefits. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300676 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: March 5, 2023 
Proposal publication date: October 14, 2022 
For further information, please call: (512) 206-4621 

♦ ♦ ♦ 
TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 2. LICENSING 
SUBCHAPTER B. CONSOLIDATED 
LICENSES 
4 TAC §2.10 

The Texas Department of Agriculture (Department) adopts the 
repeal of 4 Texas Administrative Code §2.10, concerning Defi-
nitions. The repeal is adopted without changes to the proposed 
text as published in the December 16, 2022, issue of the Texas 
Register (47 TexReg 8176) and will not be republished. 
The Department identified the need for the repeal of this rule 
during its rule review of 4 Texas Administrative Code, Chapter 2, 
(Licensing), Subchapter B (Consolidated Licenses) conducted 
pursuant to Texas Government Code, §2001.039, the adoption 
for which can be found in the December 16, 2022, issue of the 
Texas Register (47 TexReg 8283). 

The Department adopts the repeal of §2.10 because it unneces-
sarily duplicates a provision of Texas Agriculture Code §12.033. 
The Department received no comments regarding the proposed 
repeal. 
The repeal is adopted under Section 12.016 of the Texas Agri-
culture Code (Code), which provides that the Department may 
adopt rules as necessary for the administration of its powers and 
duties under the Code. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 7, 
2023. 
TRD-202300566 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: February 27, 2023 
Proposal publication date: December 16, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 9. SEED QUALITY 
The Texas Department of Agriculture (Department), adopts 
amendments to 4 Texas Administrative Code §9.1, concerning 
Definitions; §9.2, concerning Agricultural Seed; §9.3, con-
cerning Vegetable Seed; §9.4, concerning Procedures and 
Tolerances; §9.5, concerning Seed Testing; §9.7, concerning 
Vegetable Seed; §9.9, concerning Noxious Weed Seed; §9.11, 
concerning Hermetically-Sealed Containers; and §9.12, con-
cerning Seed Sampling Procedures. The amendments are 
adopted without changes to the proposed text as published in 
the December 16, 2022, issue of the Texas Register (47 TexReg 
8177) and will not be republished. 
The Department identified the need for the proposed amend-
ments during its rule review conducted pursuant to Texas 
Government Code §2001.039, the adoption for which was pub-
lished in the December 16, 2022, issue of the Texas Register 
(47 TexReg 8284). 
The amendments to §9.1 remove an outdated reference to 
Chapter 61 of the Texas Agriculture Code; add a cross refer-
ence to §9.9, the rule addressing noxious weed seeds, to the 
definition of "noxious weed seeds" to improve that definition's 
clarity; and remove unnecessary definitions. 
The amendments to §9.2 correct grammatical errors, and make 
editorial changes to improve the rule's readability. 
The amendments to §9.3 add subsection (g), the substance of 
which currently appears as §9.7(h), because it concerns veg-
etable seed licensing matters and is more logically placed in this 
section, make references to "vegetable seed licenses" lower-
case as used in Chapter 61 of the Texas Agriculture Code and 
changes "firm" to "person." 
The amendments to §9.4 change "Texas Department of Agricul-
ture" to "department" where appropriate as that term is other-
wise used throughout this chapter and correct grammatical and 
spelling errors. 
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The amendments to §9.5 correct grammatical errors. 
The amendments to §9.7 remove subsection (h) as its provisions 
are more appropriate under §9.3, and correct spelling and gram-
matical errors. 
The amendments to §9.9 update certain scientific names in the 
two attached graphics and modify certain common names in 
them to eliminate possible confusion for non-Texas seed labs 
in determining what Texas considers noxious weed seeds for la-
beling purposes, eliminate unnecessary language, and correct a 
spelling error. 
The amendment to §9.11 changes a reference to Chapter 61 of 
the Texas Agriculture Code for clarity. 
The amendments to §9.12 remove an unnecessary reference to 
seed screenings and correct a grammatical error. 
The Department received no comments in response to the pro-
posed amendments published in the Texas Register. 

Pursuant to Section 61.002 of the Texas Agriculture Code, the 
Department conducted a public hearing on the proposed amend-
ments via the Microsoft TEAMS application on January 13, 2023. 
The Department gave notice of this hearing in the December 30, 
2022 issue of the Texas Register (47 TexReg 9055). No com-
ments were received at the public hearing. 
SUBCHAPTER A. DEFINITIONS 
4 TAC §9.1 

The amendments are adopted pursuant to Section 61.002 of the 
Texas Agriculture Code, which allows the Department to adopt 
rules for the enforcement of Chapter 61 following a public hear-
ing on proposed rules or amendments. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 10, 
2023. 
TRD-202300657 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 2, 2023 
Proposal publication date: December 16, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER B. CLASSIFICATION OF 
LICENSES 
4 TAC §9.2, §9.3 

The amendments are adopted pursuant to Section 61.002 of the 
Texas Agriculture Code (Code), which allows the Department to 
adopt rules for the enforcement of Chapter 61 following a public 
hearing on proposed rules or amendments; Section 61.011 of 
the Code, which allows the Department to set inspection fees for 
the sale of agricultural seed, the methods of paying such fees, 
and the manner of showing the information on an agricultural 
seed label required by Section 61.004 of the Code; and Section 

61.013 of the Code, which allows the Department to set and 
collect fees for the issuance of a vegetable seed license. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 10, 
2023. 
TRD-202300658 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 2, 2023 
Proposal publication date: December 16, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER C. SEED TESTING 
4 TAC §9.4, §9.5 

The amendments are adopted pursuant to Section 61.002 of the 
Texas Agriculture Code (Code), which allows the Department to 
adopt rules for the enforcement of Chapter 61 following a pub-
lic hearing on proposed rules or amendments; Section 61.009 
of the Code, which allows the Department to set fees for ger-
mination and purity testing of seeds; and Section 61.010 of the 
Code, which allows the Department to adopt rules governing the 
methods of sampling, inspection, analysis, and testing and the 
tolerances to be allowed in the administration of Chapter 61. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 10, 
2023. 
TRD-202300659 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 2, 2023 
Proposal publication date: December 16, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER D. LABELING PROVISIONS 
4 TAC §9.7 

The amendments are adopted pursuant to Section 61.002 of the 
Texas Agriculture Code (Code), which allows the Department to 
adopt rules for the enforcement of Chapter 61 following a public 
hearing on proposed rules or amendments; Section 61.005 of 
the Code, which allows the Department to have vegetable seed 
labels show expiration dates in lieu of calendar months and years 
of germination testing or the year for which the seed was pack-
aged; and Section 61.009 of the Code, which allows the Depart-
ment to set fees for germination and purity testing of seeds and 
allows the Department to set periods of time to for testing beyond 
the nine-month limit prior to sales. 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 10, 
2023. 
TRD-202300660 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 2, 2023 
Proposal publication date: December 16, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER E. SPECIAL PROVISIONS FOR 
LABELING 
4 TAC §9.9, §9.11 

The amendments are adopted pursuant to Section 61.002 of the 
Texas Agriculture Code (Code), which allows the Department to 
adopt rules for the enforcement of Chapter 61 following a pub-
lic hearing on proposed rules or amendments; Section 61.008 
of the Code, which allows the Department to classify noxious 
weeds and set rates for the inclusion or exclusion of them in con-
tainers of seeds; and Section 61.009 of the Code, which allows 
the Department to set fees for germination and purity testing of 
seeds and allows the Department to set periods of time to for 
testing beyond the nine-month limit prior to sales. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 10, 
2023. 
TRD-202300661 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 2, 2023 
Proposal publication date: December 16, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER F. SAMPLING PROCEDURES 
4 TAC §9.12 

The amendments are adopted pursuant to Section 61.002 of the 
Texas Agriculture Code (Code), which allows the Department to 
adopt rules for the enforcement of Chapter 61 following a public 
hearing on proposed rules or amendments, and Section 61.010 
of the Code, which allows the Department to adopt rules govern-
ing the methods of sampling, inspection, analysis, and testing 
and the tolerances to be allowed in the administration of Chap-
ter 61. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 10, 
2023. 
TRD-202300662 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 2, 2023 
Proposal publication date: December 16, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 12. WEIGHTS AND MEASURES 
The Texas Department of Agriculture (Department) adopts 
amendments to 4 Texas Administrative Code §12.1 (Defini-
tions), §12.10 (Standards), §12.11 (Registration of Commercial 
Weighing and Measuring Devices), §12.12 (Fee Schedule for 
Commercial Weighing and Measuring Devices and Consumer 
Information Stickers), §12.13 (Devices Subject to Registration 
and Inspection; Exemptions), §12.14 (Inspection and Testing 
Requirements for Hopper Scales), §12.15 (Records), §12.21 
(Standards), §12.30 (Metrology Services), §12.40 (License 
Requirements), §12.41 (Application and Renewal Procedure), 
§12.42 (Authority and Responsibilities), §12.60 (Registration 
Requirement and Procedure), §12.61 (Authority and Responsi-
bilities), §12.71 (Application Procedure), §12.72 (Bond), §12.73 
(Fees), and §12.74 (Records), and the repeal of §12.70 (Gen-
eral Requirement). The amendments and repeal are adopted 
without changes to the proposed text as published in the De-
cember 23, 2022, issue of the Texas Register (47 TexReg 8369) 
and will not be republished. 
The Department identified the need for the amendments and re-
peal during its rule review conducted pursuant to Texas Govern-
ment Code, §2001.039, the adoption of which can be found in 
the December 23, 2022. issue of the Texas Register (47 TexReg 
8764). 
The amendments to §12.1 delete unnecessary definitions for the 
terms, "anniversary date," "food for immediate consumption," 
"NCWM," and "place in service" because those terms are no 
longer used in this chapter; remove definitions for the terms, 
"public weigher," "service company," and "service technician" as 
these terms are defined in Chapter 13 of the Texas Agriculture 
Code (Code); update the definition for "device" by remove 
pumps, liquid measuring devices, and bulk meters to reflect the 
types of devices the Department currently regulates; make a 
conforming change to the definition of "immediate consumption 
food scale" for consistency with Section 13.1002 of the Code; 
modify the composition of the standard weights in the definition 
for "test kit" to allow for only one one-pound weight to reflect 
the composition of test kits currently available on the market; 
delete the definition for "Handbook 44" and replace it with "NIST 
Handbook 44" for consistency with internal references in this 
chapter; change Department references to "department" for 
consistency with usage in Title 4, Part 1; change a reference to 
the Code to make it the same as its definition in this rule; revise 
references to Service Technician to read "service technician" 
for consistency with usage in this chapter and Chapter 13 of 
the Code; correct grammatical errors; and remove redundant 
language. 
The amendments to §12.10 remove outdated and unnecessary 
contact information on obtaining Handbook 44, now known as 
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NIST Handbook 44, from the National Institute of Standards and 
Technology (NIST) as the handbook is readily available online at 
www.nist.time.gov. 
The amendments to §12.11 change references to the Code to 
conform to its definition in §12.1, clarify that forms required to 
register commercial measuring and weighing devices under this 
section are prescribed by the Department, and update Depart-
ment contact information. 
The amendments to §12.12 make grammatical changes for con-
sistency within this chapter. 
The amendments to §12.13 remove unnecessary references to 
Section 13.029 of the Code and correct citations to the Code. 
The amendments to §12.14 add LPG meters to hopper scale 
inspection and testing requirements to reflect the Department's 
policy of applying the same requirements to both types of de-
vices; update language to reflect current reporting requirements, 
namely that service companies file inspection reports with the 
Department within 10 days of placing these devices back into 
service rather than device operators within 30 days; remove out-
dated subsections providing requirements for hopper scales in-
spected and tested within four years preceding this rule's adop-
tion; update Department contact information; and make editorial 
changes to language on inspection and testing requirements for 
these devices to improve the rule's readability. 
The amendment to §12.15 changes a Department references to 
"department" for consistency with usage in Title 4, Part 1. 
The amendments to §12.21 update references to sets of uniform 
regulations in NIST Handbooks 130 and 133, remove outdated 
and unnecessary language, and correct a grammatical error. 
The amendments to §12.30 remove outdated and unnecessary 
language on obtaining information from NIST; change Depart-
ment references to "department" for consistency with usage in 
Title 4, Part 1; make grammatical corrections; and make edito-
rial changes to language on metrology calibration services and 
fees to improve the rule's readability. 
The amendments to §12.40 update a reference to the NIST's 
Handbook 105 series and remove unnecessary language. 
The amendments to §12.41 specify the type of form on which 
service company applications must be submitted, clarify a gen-
eral reference to "the law" to read Chapter 13 of the Code and 
this chapter, and correct a grammatical error. 
The amendments to §12.42 remove unnecessary language 
about service companies' insurance requirements appearing 
verbatim in Section 13.460 of the Code and replace it with a 
reference to that section; change a Department reference to 
"department" for consistency with usage in Title 4, Part 1; and 
make editorial changes to language on insurance requirements 
to improve the rule's readability. 
The amendments to §12.60 correct grammatical errors and 
make editorial changes to language on registration requirements 
and procedures to improve the rule's readability. 
The amendments to §12.61 change a reference to the Code to 
utilize a defined term in §12.1 and correct a grammatical error. 
The repeal of §12.70 is adopted because its provisions are in-
cluded verbatim in Section 13.255 of the Code and consequently 
are unnecessary. 

The amendments to §12.71 relocate language on licensing ap-
plication requirements to its own subsection and make related 
editorial changes to language on these requirements to improve 
the rule's clarity. 
The amendments to §12.72 update a reference to the Texas De-
partment of Insurance, add a subsection to ensure certified pub-
lic weighers maintain bonding coverage, and remove unneces-
sary language. 
The amendment to §12.73 corrects a grammatical error. 
The amendments to §12.74 update recordkeeping requirements 
for public weighers to allow them to maintain issued official cer-
tificates in either physical or electronic format due to the preva-
lence of electronic business. 
The Department received no comments regarding the proposed 
amendments or repeal. 
SUBCHAPTER A. DEFINITIONS 
4 TAC §12.1 

The amendments are adopted under Section 13.002 of the 
Texas Agriculture Code, which requires the Department to 
enforce Chapter 13. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300665 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 5, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER B. DEVICES 
4 TAC §§12.10 - 12.15 

The amendments are adopted under Section 13.002 of the Texas 
Agriculture Code (Code), which requires the Department to en-
force Chapter 13; Section 13.021 of the Code, which allows the 
Department to adopt rules for administering and ensuring stan-
dard weights and measures and for bringing about uniformity 
between the standards for weights and measures established 
under the Code and those established by federal law; Section 
13.1011 of the Code, which allows the Department to adopt rules 
related to registering a weighing or measuring device for com-
mercial transactions; and Section 13.113 of the Code, which al-
lows the Department to adopt rules regulating the frequency and 
place of inspection for weighing or measuring devices. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300666 
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♦ ♦ ♦ Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 5, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER C. PACKAGES AND PRICE 
VERIFICATION 
4 TAC §12.21 

The amendments are adopted under Section 13.002 of the Texas 
Agriculture Code (Code), which requires the Department to en-
force Chapter 13, and Section 13.021 of the Code, which allows 
the Department to adopt rules for administering and ensuring 
standard weights and measures and for bringing about unifor-
mity between the standards for weights and measures estab-
lished under the Code and those established by federal law. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300667 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 5, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER D. METROLOGY 
4 TAC §12.30 

The amendments are adopted pursuant to Section 13.021 of the 
Texas Agriculture Code (Code) which allows the Department to 
adopt rules for administering and ensuring standard weights and 
measures and for bringing about uniformity between the stan-
dards for weights and measures established under the Code 
and those established by federal law; and Section 13.115 of the 
Code, which allows the Department to collect fees for tests of 
weighing and measuring devices. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300668 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 5, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 936-9360 

SUBCHAPTER E. SERVICE COMPANIES 
4 TAC §§12.40 - 12.42 

The amendments are adopted under Section 13.002 of the Texas 
Agriculture Code (Code), which requires the Department to en-
force Chapter 13; Section 13.453 of the Code, which allows the 
Department to adopt rules for licensing service technicians and 
companies, and the regulation of device maintenance activities; 
and Section 13.457 of the Code, which allows the Department to 
require additional documentation for licensure as a service tech-
nician or company. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300669 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 5, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER G. SERVICE TECHNICIANS 
4 TAC §12.60, §12.61 

The amendments are adopted under Section 13.002 of the Texas 
Agriculture Code (Code), which requires the Department to en-
force Chapter 13; Section 13.453 of the Code, which allows the 
Department to adopt rules for licensing service technicians and 
companies, and the regulation of device maintenance activities; 
Section 13.457 of the Code, which allows the Department to de-
termine documentation submitted to obtain a service technician 
license; and Section 13.458 of the Code, which allows the De-
partment to make rules setting certain requirements for licensing 
service technicians. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300670 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 5, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER H. PUBLIC WEIGHERS 
4 TAC §12.70 
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The repeal is adopted under Section 13.002 of the Texas Agri-
culture Code (Code), which requires the Department to enforce 
Chapter 13, and Section 13.258 of the Code, which allows the 
Department to adopt rules necessary to administer the certifica-
tion of public weighers. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300671 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 5, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 
4 TAC §§12.71 - 12.74 

The amendments are adopted under Section 13.002 of the Texas 
Agriculture Code (Code), which requires the Department to en-
force Chapter 13; Section 13.258 of the Code; which requires 
the Department to adopt rules necessary to administer the cer-
tification of public weighers; and Section 13.261 of the Code, 
which requires the Department to adopt rules governing bond-
ing requirements for public weighers and to set fees related to 
public weighers. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300672 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 5, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

CHAPTER 20. COTTON PEST CONTROL 
The Texas Department of Agriculture (Department) adopts 
amendments to Texas Administrative Code, Title 4, Part 1, 
Chapter 20 (Cotton Pest Control), §20.1 (Definitions), §20.3 (Vi-
olations and Enforcement Actions), §20.12 (Suppressed Areas), 
§20.13 (Functionally Eradicated Areas), §20.14 (Eradicated 
Areas), §20.15 (Regulated Articles), §20.17 (Inspections and 
Certificates), §20.30 (Hostable Cotton in Commercial Cotton 
Fields), and §20.31 (Hostable Volunteer and Other Noncommer-
cial Cotton in Locations Other Than Commercial Cotton Fields). 
The amendments are adopted without changes to the proposed 
text as published in the December 23, 2022, issue of the Texas 
Register (47 TexReg 8381) and will not be republished. 

The Department identified the need for the proposed amend-
ments during its rule review conducted pursuant to Texas Gov-
ernment Code, §2001.039, the adoption of which can be found in 
the December 23, 2022 issue of the Texas Register (47 TexReg 
8765). 
The amendments to §20.1 remove a definition for a term al-
ready defined in statute (Texas Agriculture Code (Code), Section 
74.002), correct a cross reference to the Code, Section 74.0032, 
remove unnecessary information in a reference to the Code, 
Section 74.119, remove unnecessary internal references within 
this chapter, and make grammatical and editorial changes to im-
prove the rule's readability. 
The amendment to §20.3 corrects a spelling error. 
The amendments to §20.12 replace references to the "Depart-
ment" with "department" for consistency with the remaining 
chapters in Title 4, Part 1 and make a reference to the location 
of the definition for "suppressed area" more specific by adding 
a cross reference to §20.1. 
The amendments to §20.13 change references to the Upper 
Coastal Bend (UCB) and South Texas Winter Garden Boll Weevil 
Eradication Zones to their complete titles, add a cross reference 
to §3.117, the rule providing for the UCB, replace a reference 
to the "Commissioner" with "commissioner" for consistency with 
general usage in Title 4, Part 1 and Chapter 74 of the Code, 
make a references to the location of the definition for "function-
ally eradicated area" more specific by adding a cross reference 
to §20.1, and make an editorial change to language to improve 
the rule's readability. 
The amendments to §20.14 replaces references to the "Com-
missioner" with "commissioner" as "commissioner" is the term 
generally used in Title 4, Part 1 and Chapter 74 of the Code, add 
the phrase "of this title" to cross references to rules in Chapter 3, 
and make a reference to the location of the definition for "eradi-
cated area" more specific by adding a cross reference to §20.1. 
The amendments to §20.15 clarify internal references within this 
chapter, incorporate a statutory citation to a definition, and make 
grammatical changes to improve the rule's readability. 
The amendments to §20.17 make grammatical changes to im-
prove the rule's readability. 
The amendments to §20.30 change cross references to §§20.12 
- 20.14 and make grammatical changes to improve the rule's 
readability. 
The amendments to §20.31 update a cross reference to §3.53 
and §§20.11 - 20.14, clarify internal references within this chap-
ter; revise the phrase, "pest management zone," to conform 
with usage in the Code, Chapter 74; and makes grammatical 
changes. 
The Department received no comments regarding the proposed 
amendments. 
SUBCHAPTER A. GENERAL PROVISIONS 
4 TAC §20.1, §20.3 

The amendments are adopted under Section 74.006 of the Texas 
Agriculture Code (Code), which provides the Department with 
the authority to adopt rules as necessary for the effective en-
forcement and administration of the cotton pest control program, 
and Section 74.004 of the Code, which provides the Department 
with the authority to establish regulated areas, dates, and appro-
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priate methods of destruction of cotton stalks, other cotton parts, 
and products of host plants for cotton pests. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300673 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 5, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER B. QUARANTINE 
REQUIREMENTS 
4 TAC §§20.12 - 20.15, 20.17 

The amendments are adopted under Section 74.006 of the 
Texas Agriculture Code (Code), which provides the Depart-
ment with the authority to adopt rules as necessary for the 
effective enforcement and administration of the cotton pest 
control program; Section 74.010 of the Code, which requires 
the Department to inspect substances susceptible to cotton 
pest contamination that are being carried from quarantined 
territory into, through, or within this state; and Section 74.004 of 
the Code, which provides the Department with the authority to 
establish regulated areas, dates, and appropriate methods of 
destruction of cotton stalks, other cotton parts, and products of 
host plants for cotton pests. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300674 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 5, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 

SUBCHAPTER D. REGULATION OF 
VOLUNTEER AND OTHER NONCOMMERCIAL 
COTTON; HOSTABLE COTTON FEE 
4 TAC §20.30, §20.31 

The amendments are adopted under Section 74.006 of the Texas 
Agriculture Code (Code), which provides the Department with 
the authority to adopt rules as necessary for the effective en-
forcement and administration of the cotton pest control program, 

and Section 74.004 of the Code, which provides the Department 
with the authority to establish regulated areas, dates, and appro-
priate methods of destruction of cotton stalks, other cotton parts, 
and products of host plants for cotton pests. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 13, 
2023. 
TRD-202300675 
Skyler Shafer 
Assistant General Counsel 
Texas Department of Agriculture 
Effective date: March 5, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 936-9360 

♦ ♦ ♦ 
TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 1. ADMINISTRATION 
SUBCHAPTER A. GENERAL POLICIES AND 
PROCEDURES 
10 TAC §1.11 

The Texas Department of Housing and Community Affairs (the 
Department) adopts amendments to §1.11 Definition of Service-
Enriched Housing, without changes to the proposed text as pub-
lished in the December 2, 2022, issue of the Texas Register (47 
TexReg 8006). The rule amendments are listing additional popu-
lations that access Service-Enriched Housing and providing ref-
erences to TDHCA TAC rules that govern Multifamily properties. 
This rule will not be republished. 
FISCAL NOTE. Mr. Bobby Wilkinson, Executive Director, 
has determined that, for each year of the first five years the 
amendment to the rule is in effect, enforcing or administering 
the amendment does not have any foreseeable implications 
related to costs or revenues of the state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT. Mr. Wilkin-
son also has determined that, for the first five years the adopted 
amendment would be in effect: 
1. The adopted amendment to the rule will not create or eliminate 
a government program; 
2. The adopted amendment to the rule will not require a change 
in the number of employees of the Department; 
3. The adopted amendment to the rule will not require additional 
future legislative appropriations; 
4. The adopted amendment to the rule will result in neither an 
increase nor a decrease in fees paid to the Department; 
5. The adopted amendment to the rule will not create a new 
regulation; 
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6. The adopted amendment to the rule will not repeal an existing 
regulation; 
7. The adopted amendment to the rule will not increase or de-
crease the number of individuals subject to the rule's applicabil-
ity; and 

8. The adopted amendment to the rule will neither positively nor 
negatively affect this state's economy. 
PUBLIC BENEFIT/COST NOTE. Mr. Wilkinson also has de-
termined that, for each year of the first five years the adopted 
amendment to the rule is in effect, the public benefit anticipated 
as a result of the action will be the clarification of a required def-
inition. There will not be any economic cost to any individuals 
required to comply with the adopted amendment. 
ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES OR 
RURAL COMMUNITIES. The Department has determined that 
there will be no economic effect on small or micro-businesses or 
rural communities. 
SUMMARY OF PUBLIC COMMENT. Public comment was ac-
cepted from November 25, 2022, through December 27, 2022. 
No comment was received. 
STATUTORY AUTHORITY. The adoption of this action is made 
pursuant to Tex. Gov't Code §2306.053, which authorizes the 
Department to adopt rules. 
Except as described herein the action affects no other code, ar-
ticle, or statute. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300639 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: March 1, 2023 
Proposal publication date: December 2, 2022 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 

CHAPTER 7. HOMELESSNESS PROGRAMS 
SUBCHAPTER A. GENERAL POLICIES AND 
PROCEDURES 
10 TAC §7.8 

The Texas Department of Housing and Community Affairs (the 
Department) adopts the repeal of 10 TAC §7.8, Records Reten-
tion, without changes to the proposed text as published in the 
November 25, 2022, issue of the Texas Register (47 TexReg 
7823). The rule will not be republished. The purpose of the re-
peal is to remove an outdated regulation citation while adopting 
a new updated rule under separate action. 
The Department has analyzed this rulemaking and the analysis 
is described below for each category of analysis performed. 
a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221. 

Mr. Bobby Wilkinson, Executive Director, has determined that, 
for the first five years the repeal would be in effect: 
1. The repeal does not create or eliminate a government pro-
gram, but relates to the repeal, and simultaneous readoption 
making changes to an existing activity, the administration of the 
Homeless Programs. 
2. The repeal does not require a change in work that would re-
quire the creation of new employee positions, nor is the proposed 
repeal significant enough to reduce work load to a degree that 
any existing employee positions are eliminated. 
3. The repeal does not require additional future legislative ap-
propriations. 
4. The repeal does not result in an increase in fees paid to the 
Department or in a decrease in fees paid to the Department. 
5. The repeal is not creating a new regulation, except that it 
is being replaced by a new rule simultaneously to provide for 
revisions. 
6. The action will repeal an existing regulation, but is associated 
with a simultaneous readoption making changes to an existing 
activity, the administration of homeless programs. 
7. The repeal will not increase or decrease the number of indi-
viduals subject to the rule's applicability. 
8. The repeal will not negatively or positively affect this state's 
economy. 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE 
§2006.002. 
The Department has evaluated this repeal and determined that 
the proposed repeal will not create an economic effect on small 
or micro-businesses or rural communities. 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. 
GOV'T CODE §2007.043. The proposed repeal does not 
contemplate or authorize a taking by the Department; therefore, 
no Takings Impact Assessment is required. 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED 
BY TEX. GOV'T CODE §2001.024(a)(6). 
The Department has evaluated the repeal as to its possible ef-
fects on local economies and has determined that for the first 
five years the proposed repeal would be in effect there would 
be no economic effect on local employment; therefore, no local 
employment impact statement is required to be prepared for the 
rule. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T 
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for 
each year of the first five years the repeal is in effect, the public 
benefit anticipated as a result of the repealed section would be 
more clarity on the administration of the Emergency Solutions 
Grants Program. There will not be economic costs to individuals 
required to comply with the repealed section. 
f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 
§2001.024(a)(4). Mr. Wilkinson also has determined that for 
each year of the first five years the repeal is in effect, enforcing 
or administering the repeal does not have any foreseeable 
implications related to costs or revenues of the state or local 
governments. 
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SUMMARY OF PUBLIC COMMENT AND STAFF REASONED 
RESPONSE. The Department accepted public comment be-
tween November 25, 2022, to December 27, 2022. Comments 
regarding the proposed repeal were accepted in writing and by 
e-mail with no comment to the repeal of this section received. 
The Board adopted the final order adopting the repeal on Feb-
ruary 9, 2023. 
STATUTORY AUTHORITY. The adopted repeal is made pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules. 
Except as described herein the adopted repealed section affects 
no other code, article, or statute. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300644 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: March 1, 2023 
Proposal publication date: November 25, 2022 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 
10 TAC §7.8 

The Texas Department of Housing and Community Affairs (the 
Department) adopts the new 10 TAC §7.8, Records Retention 
without changes to the text as published in the November 25, 
2022, issue of the Texas Register (47 TexReg 7824). The rule 
will not be republished. The purpose of the new section is to 
provide clarification and updates to requirements related to the 
adherence to updated State regulation. 
Tex. Gov't Code §2001.0045(b) does not apply to the rule pro-
posed for action because it was determined that no costs are 
associated with this action, and therefore no costs warrant be-
ing offset. 
The Department has analyzed this rulemaking and the analysis 
is described below for each category of analysis performed. 
a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221. 
Mr. Bobby Wilkinson, Executive Director, has determined that, 
for the first five years the new rule would be in effect: 
1. The rule does not create or eliminate a government program, 
but relates to the readoption of this rule, which makes changes 
to the existing administration of the Homeless Programs. 
2. The proposed new rule does not require a change in work 
that would require the creation of new employee positions, nor 
are the rule changes significant enough to reduce work load to 
a degree that eliminates any existing employee positions. 
3. The rule does not require additional future legislative appro-
priations. 
4. The rule will not result in an increase in fees paid to the De-
partment, nor in a decrease in fees paid to the Department. 

5. The rule is not creating a new regulation, except that it is 
replacing a rule being repealed simultaneously to provide for re-
visions. 
6. The rule will not expand, limit, or repeal an existing regulation. 
7. The rule will not increase or decrease the number of individ-
uals subject to the rule's applicability. 
8. The rule will not negatively or positively affect the state's econ-
omy. 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE 
§2006.002. The Department, in drafting this rule, has attempted 
to reduce any adverse economic effect on small or micro-busi-
ness or rural communities while remaining consistent with the 
statutory requirements of Tex. Gov't Code, Ch. 2306. 
1. The Department has evaluated this rule and determined that 
none of the adverse effect strategies outlined in Tex. Gov't Code 
§2006.002(b) are applicable. 
2. There are no small or micro-businesses subject to the rule 
because these funds are limited to units of local government or 
designated nonprofits per 10 TAC §7.35 for the programs. 
3. The Department has determined that based on the consid-
erations in item two above, there will be no economic effect on 
small or micro-businesses or rural communities. 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. 
GOV'T CODE §2007.043. The rule does not contemplate or 
authorize a taking by the Department; therefore, no Takings 
Impact Assessment is required. 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED 
BY TEX. GOV'T CODE §2001.024(a)(6). 
The Department has evaluated the rule as to its possible ef-
fects on local economies and has determined that for the first 
five years the rule will be in effect the new rule has no economic 
effect on local employment because this rule will channel funds, 
which may be limited, only to municipalities and nonprofits; it is 
not anticipated that the amount of funds would be enough to sup-
port additional employment opportunities, but would add to the 
services provided. Alternatively, the rule would also not cause 
any negative impact on employment. Therefore, no local em-
ployment impact statement is required to be prepared for the 
rule. 
Tex. Gov't Code §2001.022(a) states that this "impact statement 
must describe in detail the probable effect of the rule on employ-
ment in each geographic region affected by this rule..." Consid-
ering that no impact is expected, there are no "probable" effects 
of the new rule on particular geographic regions. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T 
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for 
each year of the first five years the new subchapter is in effect, 
the public benefit anticipated as a result of the new subchapter 
will be a rule that has greater clarity into the processes and def-
initions of the administration of homeless programs. There will 
not be any economic cost to any individuals required to comply 
with the new section because the processes described by the 
rule have already been in place through the rule found at this 
section being replaced. 
f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 
§2001.024(a)(4). Mr. Wilkinson also has determined that for 
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each year of the first five years the new subchapter is in effect, 
enforcing or administering the new subchapter does not have 
any foreseeable implications related to costs or revenues of the 
state or local governments because the costs for administering 
the program in included in eligible activities. 
SUMMARY OF PUBLIC COMMENT AND STAFF REASONED 
RESPONSE. The Department accepted public comment be-
tween November 25, 2022 and December 27, 2022. Comments 
regarding the proposed rule were accepted in writing and by 
e-mail with no comment received regarding the adoption of this 
section. 
The Board adopted the final order adopting the new rule on Feb-
ruary 9, 2023. 
STATUTORY AUTHORITY. The new section is adopted pur-
suant to Tex. Gov't Code §2306.053, which authorizes the 
Department to adopt rules. 
Except as described herein the adopted new section affects no 
other code, article, or statute. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300643 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: March 1, 2023 
Proposal publication date: November 25, 2022 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 

SUBCHAPTER B. HOMELESS HOUSING AND 
SERVICES PROGRAM (HHSP) 
10 TAC §7.25 

The Texas Department of Housing and Community Affairs (the 
Department) adopts the repeal of section 10 TAC §7.25 Program 
Income without changes to the proposed text as published in 
the November 25, 2022, issue of the Texas Register (47 TexReg 
7825). The rule will not be republished. The purpose of the 
repeal is to remove an outdated definition while adopting a new 
updated rule under separate action. 
The Department has analyzed this rulemaking and the analysis 
is described below for each category of analysis performed. 
a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221. 
Mr. Bobby Wilkinson, Executive Director, has determined that, 
for the first five years the repeal would be in effect: 
1. The repeal does not create or eliminate a government pro-
gram, but relates to the repeal, and simultaneous readoption 
making changes to an existing activity, the administration of the 
Homeless Programs. 
2. The repeal does not require a change in work that would re-
quire the creation of new employee positions, nor is the repeal 

significant enough to reduce work load to a degree that any ex-
isting employee positions are eliminated. 
3. The repeal does not require additional future legislative ap-
propriations. 
4. The repeal does not result in an increase in fees paid to the 
Department or in a decrease in fees paid to the Department. 
5. The repeal is not creating a new regulation, except that it 
is being replaced by a new rule simultaneously to provide for 
revisions. 
6. The proposed action will repeal an existing regulation, but is 
associated with a simultaneous readoption making changes to 
an existing activity, the administration of homeless programs. 
7. The repeal will not increase or decrease the number of indi-
viduals subject to the rule's applicability. 
8. The repeal will not negatively or positively affect this state's 
economy. 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE 
§2006.002. 
The Department has evaluated this repeal and determined that 
the repeal will not create an economic effect on small or micro-
businesses or rural communities. 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. 
GOV'T CODE §2007.043. The repeal does not contemplate 
or authorize a taking by the Department; therefore, no Takings 
Impact Assessment is required. 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED 
BY TEX. GOV'T CODE §2001.024(a)(6). 
The Department has evaluated the repeal as to its possible ef-
fects on local economies and has determined that for the first five 
years the repeal would be in effect there would be no economic 
effect on local employment; therefore, no local employment im-
pact statement is required to be prepared for the rule. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T 
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for 
each year of the first five years the repeal is in effect, the public 
benefit anticipated as a result of the repealed section would be 
more clarity on the administration of the Emergency Solutions 
Grants Program. There will not be economic costs to individuals 
required to comply with the repealed section. 
f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 
§2001.024(a)(4). Mr. Wilkinson also has determined that for 
each year of the first five years the repeal is in effect, enforcing 
or administering the repeal does not have any foreseeable 
implications related to costs or revenues of the state or local 
governments. 
SUMMARY OF PUBLIC COMMENT AND STAFF REASONED 
RESPONSE. The Department accepted public comment be-
tween November 25, 2022 and December 27, 2022, comments 
regarding the proposed repeal were accepted in writing and by 
e-mail with no comment received regarding the repeal of this 
section. 
The Board adopted the final order adopting the repeal on Feb-
ruary 9, 2023. 
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STATUTORY AUTHORITY. The adopted repeal is made pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules. 
Except as described herein the adopted repealed sections affect 
no other code, article, or statute. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300645 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: March 1, 2023 
Proposal publication date: November 25, 2022 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 
10 TAC §7.25 

The Texas Department of Housing and Community Affairs (the 
Department) adopts new 10 TAC §7.25, Program Income with-
out changes to the proposed text as published in the November 
25, 2022, issue of the Texas Register (47 TexReg 7826). The 
rule will not be republished. The purpose of the new section is 
to update the definition of Program Income to align with State 
regulations. 
Tex. Gov't Code §2001.0045(b) does not apply to the rule for 
action because it was determined that no costs are associated 
with this action, and therefore no costs warrant being offset. 
The Department has analyzed this rulemaking and the analysis 
is described below for each category of analysis performed. 
a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221. 
Mr. Bobby Wilkinson, Executive Director, has determined that, 
for the first five years the new rule would be in effect: 
1. The rule does not create or eliminate a government program, 
but relates to the readoption of this rule which makes changes 
to an existing administration of the Homeless Programs. 
2. The new rule does not require a change in work that would 
require the creation of new employee positions, nor are the rule 
changes significant enough to reduce work load to a degree that 
eliminates any existing employee positions. 
3. The rule does not require additional future legislative appro-
priations. 
4. The rule will not result in an increase in fees paid to the De-
partment, nor in a decrease in fees paid to the Department. 
5. The rule is not creating a new regulation, except that it is 
replacing a rule being repealed simultaneously to provide for re-
visions. 
6. The rule will not expand, limit, or repeal an existing regulation. 
7. The rule will not increase or decrease the number of individ-
uals subject to the rule's applicability. 

8. The rule will not negatively or positively affect the state's econ-
omy. 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE 
§2006.002. The Department, in drafting this rule, has attempted 
to reduce any adverse economic effect on small or micro-busi-
ness or rural communities while remaining consistent with the 
statutory requirements of Tex. Gov't Code, Ch. 2306. 
1. The Department has evaluated this rule and determined that 
none of the adverse effect strategies outlined in Tex. Gov't Code 
§2006.002(b) are applicable. 
2. There are no small or micro-businesses subject to the pro-
posed rule because these funds are limited to units of local gov-
ernment or designated nonprofits per 10 TAC §7.35 for the pro-
grams. 
3. The Department has determined that based on the consid-
erations in item two above, there will be no economic effect on 
small or micro-businesses or rural communities. 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. 
GOV'T CODE §2007.043. The rule does not contemplate or 
authorize a taking by the Department; therefore, no Takings 
Impact Assessment is required. 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED 
BY TEX. GOV'T CODE §2001.024(a)(6). 
The Department has evaluated the rule as to its possible ef-
fects on local economies and has determined that for the first 
five years the rule will be in effect the new rule has no economic 
effect on local employment because this rule will channel funds, 
which may be limited, only to municipalities and nonprofits; it is 
not anticipated that the amount of funds would be enough to sup-
port additional employment opportunities, but would add to the 
services provided. Alternatively, the rule would also not cause 
any negative impact on employment. Therefore no local employ-
ment impact statement is required to be prepared for the rule. 
Tex. Gov't Code §2001.022(a) states that this "impact statement 
must describe in detail the probable effect of the rule on employ-
ment in each geographic region affected by this rule..." Consid-
ering that no impact is expected, there are no "probable" effects 
of the new rule on particular geographic regions. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T 
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for 
each year of the first five years the new subchapter is in effect, 
the public benefit anticipated as a result of the new subchapter 
will be a rule that has greater clarity into the processes and def-
initions of the administration of homeless programs. There will 
not be any economic cost to any individuals required to comply 
with the new section because the processes described by the 
rule have already been in place through the rule found at this 
section being replaced. 
f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 
§2001.024(a)(4). Mr. Wilkinson also has determined that for 
each year of the first five years the new subchapter is in effect, 
enforcing or administering the new subchapter does not have 
any foreseeable implications related to costs or revenues of the 
state or local governments because the costs for administering 
the program in included in eligible activities. 
SUMMARY OF PUBLIC COMMENT AND STAFF REASONED 
RESPONSE. The Department accepted public comment be-
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tween November 25, 2022 and December 27, 2022, comments 
regarding the proposed rule were accepted in writing and by 
e-mail with no comment received regarding the adoption of this 
section. 
The Board adopted the final order adopting the new rule on Feb-
ruary 9, 2023. 
STATUTORY AUTHORITY. The new subchapter is adopted pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules. 
Except as described herein the adopted new sections affect no 
other code, article, or statute. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300646 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: March 1, 2023 
Proposal publication date: November 25, 2022 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 

SUBCHAPTER C. EMERGENCY SOLUTIONS 
GRANTS (ESG) 
10 TAC §§7.34, 7.36, 7.39, 7.40 

The Texas Department of Housing and Community Affairs (the 
Department) adopts the repeal of 10 TAC §7.34, Continuing 
Awards; 10 TAC §7.36, General Threshold Criteria; §7.39, 
Uniform Selection Criteria; and §7.40, Competitive Program 
Participant Services Selection Criteria without changes to the 
proposed text as published in the November 25, 2022, issue 
of the Texas Register (47 TexReg 7827). The rules will not be 
republished. The purpose of the repeal is to remove ambiguity 
in eligibility determination in the rule and streamlining the appli-
cation requirements while adopting a new updated rule under 
separate action. 
The Department has analyzed this rulemaking and the analysis 
is described below for each category of analysis performed. 
a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV’T CODE §2001.0221. 
Mr. Bobby Wilkinson, Executive Director, has determined that, 
for the first five years the proposed repeal would be in effect: 
1. The repeal does not create or eliminate a government pro-
gram, but relates to the repeal, and simultaneous readoption 
making changes to an existing activity, the administration of the 
Emergency Solutions Grants (ESG) Program. 
2. The repeal does not require a change in work that would re-
quire the creation of new employee positions, nor is the proposed 
repeal significant enough to reduce work load to a degree that 
any existing employee positions are eliminated. 
3. The repeal does not require additional future legislative ap-
propriations. 

4. The repeal does not result in an increase in fees paid to the 
Department or in a decrease in fees paid to the Department. 
5. The repeal is not creating a new regulation, except that it 
is being replaced by a new rule simultaneously to provide for 
revisions. 
6. The action will repeal an existing regulation, but is associated 
with a simultaneous readoption making changes to an existing 
activity, the administration of homeless programs. 
7. The repeal will not increase or decrease the number of indi-
viduals subject to the rule’s applicability. 
8. The repeal will not negatively or positively affect this state’s 
economy. 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE 
§2006.002. 
The Department has evaluated this repeal and determined that 
the proposed repeal will not create an economic effect on small 
or micro-businesses or rural communities. 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. 
GOV’T CODE §2007.043. The repeal does not contemplate 
or authorize a taking by the Department; therefore, no Takings 
Impact Assessment is required. 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED 
BY TEX. GOV’T CODE §2001.024(a)(6). 
The Department has evaluated the repeal as to its possible ef-
fects on local economies and has determined that for the first 
five years the proposed repeal would be in effect there would 
be no economic effect on local employment; therefore, no local 
employment impact statement is required to be prepared for the 
rule. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T 
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for 
each year of the first five years the repeal is in effect, the public 
benefit anticipated as a result of the repealed section would be 
more clarity on the administration of the Emergency Solutions 
Grants Program. There will not be economic costs to individuals 
required to comply with the repealed section. 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE 
§2001.024(a)(4). Mr. Wilkinson also has determined that for 
each year of the first five years the repeal is in effect, enforcing 
or administering the repeal does not have any foreseeable 
implications related to costs or revenues of the state or local 
governments. 
SUMMARY OF PUBLIC COMMENT AND REASONED RE-
SPONSE. The Department accepted public comment between 
November 25, 2022 and December 27, 2022, comments regard-
ing the proposed repeal were accepted in writing and e-mail with 
no comment received regarding the repeal of these sections. 
The Board adopted the final order adopting the repeal on Feb-
ruary 9, 2023. 
STATUTORY AUTHORITY. The adopted repeal is made pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules. 
Except as described herein the adopted repealed sections affect 
no other code, article, or statute. 

ADOPTED RULES February 24, 2023 48 TexReg 1039 



The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300647 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: March 1, 2023 
Proposal publication date: November 25, 2022 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 
10 TAC §§7.34, 7.36, 7.39, 7.40 

The Texas Department of Housing and Community Affairs (the 
Department) adopts new sections 10 TAC §7.34, Continuing 
Awards; 10 TAC §7.36, General Threshold Criteria; §7.39, 
Uniform Selection Criteria; and 10 TAC §7.40, Competitive 
Program Participant Services Selection Criteria without changes 
to the proposed text as published in the November 25, 2022, 
issue of the Texas Register (47 TexReg 7828). The rules will 
not be republished. The purpose of the new sections is to 
provide clarifications and updates to requirements related to 
the award process for the ESG Program, including updating 
threshold requirements and updating scoring processes and 
award procedures for award cycles. 
Tex. Gov't Code §2001.0045(b) does not apply to the rule pro-
posed for action because it was determined that no costs are 
associated with this action, and therefore no costs warrant be-
ing offset. 
The Department has analyzed this rulemaking and the analysis 
is described below for each category of analysis performed. 
a. GOVERNMENT GROWTH IMPACT STATEMENT RE-
QUIRED BY TEX. GOV'T CODE §2001.0221. 
Mr. Bobby Wilkinson, Executive Director, has determined that, 
for the first five years the new rule would be in effect: 
1. The rule does not create or eliminate a government program, 
but relates to the readoption of this rule which makes changes 
to an existing activity, administration of the Emergency Solutions 
Grants or Emergency Solutions Grants CARES programs. 
2. The new rule does not require a change in work that would 
require the creation of new employee positions, nor are the rule 
changes significant enough to reduce work load to a degree that 
eliminates any existing employee positions. 
3. The rule does not require additional future legislative appro-
priations. 
4. The rule will not result in an increase in fees paid to the De-
partment, nor in a decrease in fees paid to the Department. 
5. The rule is not creating a new regulation, except that it is 
replacing a rule being repealed simultaneously to provide for re-
visions. 
6. The rule will not expand, limit, or repeal an existing regulation. 
7. The rule will not increase or decrease the number of individ-
uals subject to the rule's applicability. 

8. The rule will not negatively or positively affect the state's econ-
omy. 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-
CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-
ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE 
§2006.002. The Department, in drafting this rule, has attempted 
to reduce any adverse economic effect on small or micro-busi-
ness or rural communities while remaining consistent with the 
statutory requirements of Tex. Gov't Code, Ch. 2306. 
1. The Department has evaluated this rule and determined that 
none of the adverse effect strategies outlined in Tex. Gov't Code 
§2006.002(b) are applicable. 
2. There are no small or micro-businesses subject to the pro-
posed rule because these funds are limited to units of local gov-
ernment or designated nonprofits per 10 TAC §7.35 for the pro-
grams. 
3. The Department has determined that based on the consid-
erations in item two above, there will be no economic effect on 
small or micro-businesses or rural communities. 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. 
GOV'T CODE §2007.043. The rule does not contemplate or 
authorize a taking by the Department; therefore, no Takings 
Impact Assessment is required. 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED 
BY TEX. GOV'T CODE §2001.024(a)(6). 
The Department has evaluated the rule as to its possible ef-
fects on local economies and has determined that for the first 
five years the rule will be in effect the new rule has no economic 
effect on local employment because this rule will channel funds, 
which may be limited, only to municipalities and nonprofits; it is 
not anticipated that the amount of funds would be enough to sup-
port additional employment opportunities, but would add to the 
services provided. Alternatively, the rule would also not cause 
any negative impact on employment. Therefore no local employ-
ment impact statement is required to be prepared for the rule. 
Tex. Gov't Code §2001.022(a) states that this "impact statement 
must describe in detail the probable effect of the rule on employ-
ment in each geographic region affected by this rule..." Consid-
ering that no impact is expected, there are no "probable" effects 
of the new rule on particular geographic regions. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T 
CODE §2001.024(a)(5). Mr. Wilkinson has determined that, for 
each year of the first five years the new subchapter is in effect, 
the public benefit anticipated as a result of the new subchapter 
will be a rule that has greater clarity into the processes and def-
initions of the administration of homeless programs. There will 
not be any economic cost to any individuals required to comply 
with the new sections because the processes described by the 
rule have already been in place through the rule found at the 
sections being replaced. 
f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 
§2001.024(a)(4). Mr. Wilkinson also has determined that for 
each year of the first five years the new subchapter is in effect, 
enforcing or administering the new subchapter does not have 
any foreseeable implications related to costs or revenues of the 
state or local governments because the costs for administering 
the program in included in eligible activities. 
SUMMARY OF PUBLIC COMMENT AND REASONED STAFF 
RESPONSE. The Department accepted public comment be-
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tween November 25, 2022 and December 27, 2022. Comment 
regarding the proposed rule was accepted in writing and e-mail 
with comment received from:(1) Bill Schlesinger of Project 
Vida, (2) Ashley Brundage and Joli Angel Robinson of Dallas 
City & County, Irving CoC, (3) Adam Dominguez and Camille 
Castillo of El Paso Coalition for the Homeless CoC, (4) Eric 
Samuels of Texas Homeless Network, (5) Meagan Biscamp of 
Ending Community Homelessness Coalition, (6) Mark Smith of 
Coalition for the Homeless of Houston/Harris County, and (7) 
Dianna Grey of City of Austin. 
§7.36(a)(7) General Threshold Criteria 

COMMENT SUMMARY: Commenters (1), (2), (3), (4), and (5) 
noted concern with the removal of the Continuum of Care (CoC) 
consultation requirement from the Application process. Com-
menters generally stated that CoC consultation is critical in en-
suring collaboration among all projects in order to address home-
lessness in a comprehensive and coordinated way, while mini-
mizing duplication of services. They recommend the Department 
maintain this requirement. Commenter (6) noted concerns with 
the removal of the CoC consultation as it could result in poten-
tially funding a program that provides an inefficient delivery of 
services and using funds that do not align with community goals. 
Commenters (2) and (6) cited federal regulations [24 CFR 
§§576.400(a), 91.100(d), 91.215(l), 91.220(4)(vi)], that require 
ESG recipients to consult with each CoC that serves the re-
cipient's jurisdiction in determining how to allocate ESG funds. 
In addition, Commenters (2), (3), (4), and (5) noted that CoC 
consultation is a consistent requirement with HUD's CoC Pro-
gram competition. Commenters (3) and (4) noted that the CoC 
consultation requirement is the first step in sharing responsibility 
for providing training and technical assistance as well as serving 
as a proactive measure for handling corrective actions. 
STAFF RESPONSE: Staff appreciates the comments received 
and agrees that ESG recipients are required to consult with 
COCs when determining how to allocate ESG funds. The fed-
eral consultation requirements at 24 CFR §576.400(a) require 
consultation regarding the allocation of ESG, the performance 
standards for and evaluation of the ESG Program, and develop-
ment of funding, policies, and procedures for the administration 
of the Homeless Management Information System (HMIS). 
The Department is committed to continuing this consultation 
through the consolidated planning process and the rule making 
process, which both include formalized public input proce-
dures. Informal, ongoing consultation includes, at a minimum, 
roundtable sessions and participation in the Texas Interagency 
Council for the Homeless (TICH). It is important to note that no 
changes are being proposed to the allocation of ESG funds. 
The recommended rule change is meant to remove additional 
administrative burden placed on Applicants; it does not affect 
the ongoing communication and collaboration between the 
CoCs and homeless service providers. 
Additionally, the regulations governing HUD's CoC Program 
Competition are not applicable to the ESG program. Staff 
greatly appreciates the willingness from the CoC to share in 
the Department's responsibilities for training and technical 
assistance. The rule change does not affect the requirement to 
use HMIS (or comparable database for victim service providers 
or legal service providers) for all reporting and staff is committed 
to continuing an open communication with CoCs and HMIS 
leads to ensure proper reporting. Staff has carefully reviewed 
the comments, and no changes are recommended in response 
to these comments. 

RULE §7.39(2) Uniform Selection Criteria 

COMMENT SUMMARY: Commenter (7) is proposing that orga-
nizational or management experience be expanded to include 
locally funded homeless programs in order to allow for more eli-
gible recipients. 
STAFF RESPONSE: Staff appreciates the input and perspective 
shared. Due to the highly competitive nature of these funds, staff 
believes allowing applicants that have specific experience ad-
ministering federal or State homeless programs to receive more 
points on their application as it demonstrates the likelihood that 
those applicant will more easily implement the layered adminis-
trative requirements that come with administering ESG funding. 
Staff also notes that experience providing homeless services is 
a scoring item in Section 7.40; entities that administer locally 
funded homeless programs will still have an opportunity to claim 
points based on their experience. Staff has carefully reviewed 
the comment, and no changes are recommended in response to 
this comment. 
RULE §7.39(3) Uniform Selection Criteria 

COMMENT SUMMARY: Commenter (7) is requesting to update 
the scoring criteria to provide Applicants the ability to claim all 
available points if they have not been previously awarded an 
ESG contract. Making the requested update will allow for a more 
diverse recipients. 
STAFF RESPONSE: Staff understands the importance of having 
a diverse collection of recipients. However, as these funds are 
limited, highly competitive, and have strict expenditure deadlines 
it is important to have criteria that place a heavier weight on Ap-
plicants that have demonstrated an ability to assist households 
and expend their funds in the most effective and efficient man-
ner. Staff has carefully reviewed the comment, and no changes 
are recommended in response to this comment. 
RULE §7.39(4)(D)-(E) Uniform Selection Criteria 

COMMENT SUMMARY: Commenter (7) is recommending in-
creasing the minimum amounts of months to maintain housing 
to 6 months or more in order to better align with federal system 
performance measures. 
STAFF RESPONSE: Staff appreciates the recommendation, 
and has reviewed the referenced measures. The measure in-
cluded in the tracking mechanism referenced does not align with 
the requirement in the TDHCA ESG rule, and is not measured 
in the same way. The referenced measure looks to HMIS to de-
termine whether an assisted household or person has reentered 
homelessness by seeking services within the same CoC, and 
that effort recorded into HMIS. The scoring criterion outlined in 
the rule requires the ESG subrecipient to verify that the house-
hold actually maintained housing rather than assuming that 
housing was maintained because information to the contrary 
was not reported. These are similar criteria, but distinct in the 
amount of direct client follow up required. These measures are 
not intended to directly align, and are an additional measure for 
which points may be awarded. Staff has carefully reviewed the 
comment, and no changes are recommended in response to 
this comment. 
RULE §7.40 Competitive Program Participant Services Selec-
tion Criteria 

COMMENT SUMMARY: Commenter (7) recommends introduc-
ing a scoring criterion related to an Applicant's error rate when 
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completing required reporting in HMIS submitted for the Consol-
idated Evaluation Report (CAPER). 
STAFF RESPONSE: Staff reviewed this recommendation and 
does not agree that adding an additional scoring criterion would 
enhance the Department's subrecipient selection process. The 
Department's CAPER is submitted and reviewed annually by 
HUD, including the HMIS data referenced, and HUD has not in-
dicated that there are significant errors in the data that would 
require further Department review of the CAPER data. Staff 
has carefully reviewed the comment, and no changes are rec-
ommended in response to this comment. 
COMMENT SUMMARY: Commenter (7) is very supportive of 
having performance expectations and incentives within the scor-
ing criteria. However, they are recommending replacing the tar-
get percentages within this subchapter with a calculation deter-
mined by using the average performance of the metrics across 
all recipients to establish the average score, then set the mini-
mum targets for greater points based on the average score. 
STAFF RESPONSE: The rule proposed makes no changes to 
the percentages previously adopted for these scoring criteria. 
Prior to the establishment of these percentages, staff conducted 
roundtables and extensive outreach sessions, and these met-
rics have been in place for multiple application cycles. While 
staff may consider revisiting the performance expectations in fu-
ture rulemaking and proposing changes after careful analysis of 
subrecipient success in achieving the benchmarks proposed, it 
is in the interest of subrecipients and applicants to have an es-
tablished, codified scoring criteria for both transparency and ac-
countability that can be relied upon. Staff has carefully reviewed 
the comment, and no changes are recommended in response to 
this comment. 
RULE §7.40(b)(4) Street outreach staff qualifications, (c)(4) 
Emergency shelter staff qualifications, (d)(4) Homeless Pre-
vention staff qualifications, and (e)(4) Rapid re-housing staff 
qualifications. 
COMMENT SUMMARY: Commenter (7) suggests that only a 
small number of points are awarded for applicants who incor-
porate persons with lived experiences of homelessness on staff 
or in program design processes. The commenter recommends 
that the state consider how to incorporate questions and adjust 
the scoring for this staff qualification. 
STAFF RESPONSE: Staff has evaluated the recommendation 
and agrees that providing points for an applicant who employs 
an individual with lived experience of homelessness is still a ben-
eficial scoring criterion, but does not agree that placing further 
restrictions on the ability of an Applicant to claim these points is 
needed to ensure that program participants will be receiving ser-
vices from staff with similar demographics and life experiences. 
Staff has carefully reviewed the comment, and no changes are 
recommended in response to this comment. 
RULE §7.40(b)(7) Experience providing street outreach, (c)(7) 
Experience providing emergency shelter, (d)(7) Homeless Pre-
vention, and (e)(7) Experience providing rapid re-housing or ten-
ant-based rental assistance services. 
COMMENT SUMMARY: Commenter (7) suggests reducing the 
scoring interval from 2 year increments to yearly increments in 
order to increase the competitiveness for younger but high per-
forming applicants. 
STAFF RESPONSE: Staff has evaluated the recommendation 
and believes that providing points for an applicant that has only 

provided services for one year is not sufficient to determine 
whether they will be more likely to succeed in implementing an 
ESG program. By requiring a minimum of two years of docu-
mented service delivery, there is less risk to funds as the entity 
will have a more familiarity with the types of eligible services. 
Funding more experienced providers is also more beneficial 
given the limited resources available for intensive training and 
program development; which would be needed for newer sub-
recipients. Staff has carefully reviewed the comment, and no 
changes are recommended in response to this comment. 
RULE §7.40(d)(5) Homeless prevention maintaining housing 
and (e)(5) Rapid re-housing maintaining housing 

COMMENT SUMMARY: Commenter (7) recommends increas-
ing the minimum number of months for maintaining housing from 
three to six months in order to use the HMIS System Perfor-
mance Measure Report; commenter noted that basing scoring 
on a three month minimum could result in significant time and 
financial resources to amend. 
STAFF RESPONSE: Staff appreciates the recommendation, 
and has reviewed the referenced measures. The measure 
included in the tracking mechanism referenced does not align 
with the requirement in the TDHCA ESG rule, and is not mea-
sured in the same way. The referenced measure looks to HMIS 
to determine whether an assisted household or person has 
reentered homelessness by seeking services within the same 
CoC, and that effort is recorded into HMIS. The scoring criterion 
outlined in the rule requires the ESG subrecipient to verify that 
the household actually maintained housing rather than assum-
ing that housing was maintained because information to the 
contrary was not reported. These are similar criteria, but distinct 
in the amount of direct client follow up required. These mea-
sures are not intended to directly align, and are an additional 
measure for which points may be awarded. Staff has carefully 
reviewed the comment, and no changes are recommended in 
response to this comment. 
The Board adopted the final order adopting the rule on February 
9, 2023. 
STATUTORY AUTHORITY. The new sections are adopted pur-
suant to Tex. Gov't Code §2306.053, which authorizes the De-
partment to adopt rules. 
Except as described herein the adopted new sections affect no 
other code, article, or statute. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300648 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: March 1, 2023 
Proposal publication date: November 25, 2022 
For further information, please call: (512) 475-3959 

♦ ♦ ♦ 
TITLE 13. CULTURAL RESOURCES 
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PART 9. TEXAS HOLOCAUST, 
GENOCIDE, AND ANTISEMITISM 
ADVISORY COMMISSION 

CHAPTER 191. COMMISSION PROCEDURES 
13 TAC §§191.1, 191.3 - 191.9 

On behalf of the Texas Holocaust, Genocide and Antisemitism 
Advisory Commission (THGAAC), the Texas Historical Commis-
sion (THC) adopts the repeal of Chapter 191, THGAAC, relat-
ing to the THGAAC Commission Procedures, §§191.1, 191.3 -
191.9. The repeal is adopted without changes to the text as pub-
lished in the November 18, 2022, issue of the Texas Register (47 
TexReg 7634). These rules will not be republished. 
This repeal is required as part of the THC's overall effort to align 
with H.B. 3257 which eliminated the Texas Holocaust and Geno-
cide Commission, created the new THGAAC and clarified the 
THC's statutory authority. In a separate action, the THC con-
temporaneously proposes a new Chapter 18, TAC Title 13, Part 
2, relating to the Texas Holocaust, Genocide and Antisemitism 
Advisory Commission which will replace the repealed section. 
No comments were received regarding the proposed repeal. 
This repeal is adopted under the authority of Texas Government 
Code (TGC), section 442.005(q), which provides the Commis-
sion with the authority to promulgate rules to reasonably effect 
the purposes of the Commission, (TGC), section 448.001 which 
provides statutory responsibility of the THGAAC to the THC, in-
cluding a provision (TGC, section 448.102) to adopt rules. 
No other statutes, articles, or codes are affected by this repeal. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 7, 
2023. 
TRD-202300567 
Mark Wolfe 
Executive Director 
Texas Holocaust, Genocide, and Antisemitism Advisory Commission 
Effective date: February 27, 2023 
Proposal publication date: November 18, 2022 
For further information, please call: (512) 463-6100 

♦ ♦ ♦ 
TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 33. STATEMENT OF INVESTMENT 
OBJECTIVES, POLICIES, AND GUIDELINES 
OF THE TEXAS PERMANENT SCHOOL FUND 
The State Board of Education (SBOE) adopts the repeal of 
§§33.1, 33.5, 33.10, 33.15, 33.20, 33.25, 33.30, 33.35, 33.40, 
33.45, 33.50, 33.55, 33.60, 33.65, and 33.67 and new §§33.3, 
33.4, and 33.6 - 33.8, concerning statement of investment ob-
jectives, policies, and guidelines of the Texas Permanent School 
Fund (PSF). The repeal of §§33.1, 33.5, 33.10, 33.15, 33.20, 

33.25, 33.30, 33.35, 33.40, 33.45, 33.50, 33.55, 33.60, 33.65, 
and 33.67 and new §§33.3, 33.4, and 33.8 are adopted without 
changes to the proposed text as published in the December 
23, 2022 issue of the Texas Register (47 TexReg 8430) and 
will not be republished. New §33.6 and §33.7 are adopted with 
changes to the proposed text as published in the December 23, 
2022 issue of the Texas Register (47 TexReg 8430) and will be 
republished. The new rules include changes to the existing rules 
relating to the Bond Guarantee Program, including changes to 
the reserve. The revisions also organize the rules in Chapter 33 
by creating new Subchapter B, Texas Permanent School Fund 
Corporation Rules, which contains §33.21. 
REASONED JUSTIFICATION: In accordance with statute, the 
rules in Chapter 33 establish investment objectives, policies, and 
guidelines for the Texas PSF. 
Senate Bill (SB) 1232, 87th Texas Legislature, Regular Session, 
2021, allows the SBOE to create the Texas PSF Corporation 
and delegate its authority to manage the PSF to the Texas PSF 
Corporation. 
Existing §§33.5, 33.20, 33.65, and 33.67 were repealed. The 
sections were renumbered and amended as follows. 
New §33.3, Duties and Responsibilities of the State Board of Ed-
ucation Related to the Texas Permanent School Fund Corpora-
tion, replaces existing §33.20. The following significant changes 
were made from the existing rule. The new rule updates the 
duties and responsibilities of the SBOE to align with SB 1232, 
including the repeal of provisions that are no longer applicable. 
The remaining provisions specify the role of the SBOE as fidu-
ciary of the PSF and the duties and responsibilities of the SBOE 
with respect to the Texas PSF Corporation, as set forth in SB 
1232 and the Texas PSF Corporation's governing documents. 
New §33.4, Ethical Standards for Members of the State Board 
of Education, replaces existing §33.5. The following significant 
changes were made from the existing rule. The new rule 
changes most of the ethical provisions related to the investment 
and management of the PSF because under SB 1232, the PSF 
Corporation now has strategic and operational control of PSF 
investments. The SBOE will no longer hire companies and 
individuals to manage the PSF. The SBOE's role concerning the 
PSF has significantly changed. The PSF Corporation has devel-
oped an ethics policy as required by SB 1232. The provisions of 
the new rule provide ethical standards for SBOE members, the 
commissioner of education, Texas Education Agency staff, and 
persons who provide services to the SBOE relating to the PSF. 
New §33.6, Bond Guarantee Program for School Districts, re-
places existing §33.65. The following significant changes were 
made from the existing rule. The commissioner has the au-
thority to increase or decrease the multiplier, and changes were 
made to the fund's reserve to (1) allow the SBOE to establish an 
amount of capacity held in reserve of up to 5.0% of the fund's 
capacity; (2) remove the limitations on the use of the reserve ca-
pacity; and (3) provide the commissioner or SBOE the ability to 
increase or decrease the amount held in reserve. Additionally, 
the changes allow applications for districts that experience un-
foreseen catastrophes or emergencies to be prioritized. 
At adoption, a technical edit was made in §33.6(e)(2) that adds 
commas to the phrase "cost value, asset allocation, and risk in 
the portfolio." 
New §33.7, Bond Guarantee Program for Charter Schools, re-
places existing §33.67. As proposed, the new rule would have 

ADOPTED RULES February 24, 2023 48 TexReg 1043 



required the commissioner to hold up to 5.0% of the charter 
school available capacity in reserve each month. Based on pub-
lic comment, §33.7(d)(1) was modified at adoption to replace the 
5.0% reserve amount with a reference to the reserve amount 
adopted by the SBOE for school districts under §33.6. 
At adoption, a non-substantive, conforming edit was made in 
§33.7(m)(1) that specifies that the commissioner must notify the 
Texas PSF Corporation immediately after receiving a notice of 
default under §33.7(k). 
New §33.8, Compliance with Securities and Exchange Commis-
sion (SEC) Rule 15c2-12 Pertaining to Disclosure of Information 
Relating to the Bond Guarantee Program, codifies the SEC Rule 
15c2-12 undertaking in Chapter 33. Additionally, the new rule 
adds a definition of Texas PSF Corporation and specifies that 
the annual report is prepared by the Texas PSF Corporation. 
Existing §§33.1, 33.10, 33.15, 33.25, 33.30, 33.35, 33.40, 33.45, 
33.50, 33.55, and 33.60 are repealed because they are no longer 
applicable to the SBOE due to the implementation of SB 1232 
and the delegation of the authority to manage and invest the PSF 
to the Texas PSF Corporation. 
In accordance with Texas Education Code, §43.0031(c), a 
copy of proposed new 19 TAC §33.4, Ethical Standards for 
Members of the State Board of Education, was submitted to 
the Texas Ethics Commission and the State Auditor's Office 
(SAO) for review and comment following SBOE approval of the 
proposed new section for first reading and filing authorization 
at the November 2022 meeting. The SBOE is to consider any 
comments from the Texas Ethics Commission or SAO received 
prior to final adoption. The SAO sent a letter dated January 13, 
2023, stating that the SAO has no comments on the proposed 
new rule. No comments were received from the Texas Ethics 
Commission. 
The SBOE approved the revisions for first reading and filing au-
thorization at its November 18, 2022 meeting and for second 
reading and final adoption at its February 3, 2023 meeting. 
In accordance with Texas Education Code, §7.102(f), the SBOE 
approved the revisions for adoption by a vote of two-thirds of its 
members to specify an effective date earlier than the beginning 
of the 2023-2024 school year. The earlier effective date will allow 
the rules to align with statute as soon as possible. The effective 
date is 20 days after filing as adopted with the Texas Register. 

SUMMARY OF COMMENTS AND RESPONSES: The public 
comment period on the proposal began December 23, 2022, and 
ended at 5:00 p.m. on January 27, 2023. The SBOE also pro-
vided an opportunity for registered oral and written comments 
at its January-February 2023 meeting in accordance with the 
SBOE board operating policies and procedures. Following is a 
summary of the public comments received and corresponding 
responses. 
Comment. Texas Public Charter Schools Association (TPCSA) 
suggested amending §33.7(d)(1) to specify that the com-
missioner shall set the charter reserve at the percentage 
established by the SBOE under §33.6(e)(2) for independent 
school districts (ISDs). TPCSA stated that this change would 
clarify that the bond guarantee reserve capacity percentage for 
charter schools is the same as the reserve capacity percentage 
for ISDs. TPCSA also provided a letter from Uplift Education 
recommending that the SBOE set the PSF reserve limit to 0%. 
Response. The SBOE agrees with the recommendation to clar-
ify that the reserve capacity is the same for charter schools and 

ISDs and has modified §33.7(d)(1) at adoption to require that the 
commissioner set the charter reserve percentage at the amount 
established by the SBOE for ISDs. The SBOE disagrees that it 
is necessary at this time to change the reserve limit in the rule 
to 0%. However, the SBOE took action to adjust the Bond Guar-
antee Program amount of capacity to be held in reserve under 
Chapter 33 to 0.25% of the fund's capacity contingent upon the 
adoption and effective date of the revisions to Chapter 33. 
SUBCHAPTER A. STATE BOARD OF 
EDUCATION RULES 
19 TAC §§33.1, 33.5, 33.10, 33.15, 33.20, 33.25, 33.30, 33.35,
33.40, 33.45, 33.50, 33.55 33.60, 33.65, 33.67 

STATUTORY AUTHORITY. The repeals are adopted under 
Texas Constitution, Article VII, §5(a), which authorizes the 
State Board of Education (SBOE) to make distributions from 
the Permanent School Fund (PSF) to the available school fund 
with certain limits; Texas Constitution, Article VII, §5(f), which 
authorizes the SBOE to manage and invest the PSF according 
to the prudent person standard and make investments it deems 
appropriate; Texas Education Code (TEC), §43.001, which 
describes the PSF as a perpetual endowment; TEC, §43.0031, 
which requires the SBOE to adopt an ethics policy; and Senate 
Bill 1232, 87th Texas Legislature, Regular Session, 2021, which 
allows the SBOE to create the Texas PSF Corporation and 
delegate its authority to manage the PSF to the Texas PSF 
Corporation. 
CROSS REFERENCE TO STATUTE. The repeals implement 
Texas Constitution, Article VII, §5(a) and (f); Texas Education 
Code, §43.001 and §43.0031; and Senate Bill 1232, 87th Texas 
Legislature, Regular Session, 2021. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300611 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: March 1, 2023 
Proposal publication date: December 23, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
19 TAC §§33.3, 33.4, 33.6 - 33.8 

STATUTORY AUTHORITY. The new sections are adopted un-
der Texas Constitution, Article VII, §5(a), which authorizes the 
State Board of Education (SBOE) to make distributions from the 
Permanent School Fund (PSF) to the available school fund with 
certain limits; Texas Constitution, Article VII, §5(f), which autho-
rizes the SBOE to manage and invest the PSF according to the 
prudent person standard and make investments it deems appro-
priate; Texas Education Code (TEC), §43.001, which describes 
the PSF as a perpetual endowment; TEC, §43.0031, which re-
quires the SBOE to adopt an ethics policy; and Senate Bill 1232, 
87th Texas Legislature, Regular Session, 2021, which allows the 
SBOE to create the Texas PSF Corporation and delegate its au-
thority to manage the PSF to the Texas PSF Corporation. 
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CROSS REFERENCE TO STATUTE. The new sections imple-
ment Texas Constitution, Article VII, §5(a) and (f); Texas Educa-
tion Code, §43.001 and §43.0031; and Senate Bill 1232, 87th 
Texas Legislature, Regular Session, 2021. 
§33.6. Bond Guarantee Program for School Districts. 

(a) Statutory provision. The commissioner of education must 
administer the guarantee program for school district bonds according to 
the provisions of Texas Education Code (TEC), Chapter 45, Subchapter 
C. 

(b) Definitions. The following definitions apply to the guaran-
tee program for school district bonds. 

(1) Annual debt service--payments of principal and interest 
on outstanding bonded debt scheduled to occur between September 1 
and August 31 during the fiscal year in which the guarantee is sought 
as reported by the Municipal Advisory Council (MAC) of Texas or its 
successor, if the district has outstanding bonded indebtedness. 

(A) The annual debt service will be determined by the 
current report of the bonded indebtedness of the district as reported by 
the MAC of Texas or its successor as of the date of the application 
deadline. 

(B) The annual debt service does not include: 

(i) the amount of debt service to be paid on the bonds 
for which the reservation is sought; or 

(ii) the amount of debt service attributable to any 
debt that is no longer outstanding at the application deadline, provided 
that the Texas Education Agency (TEA) has sufficient evidence of the 
discharge or defeasance of such debt. 

(C) Solely for the purpose of this calculation, the debt 
service amounts for variable rate bonds will be those that are published 
in the final official statement, or if there is no official statement, debt 
service amounts based on the maximum rate permitted by the bond 
order or other bond proceeding that establishes a maximum interest 
rate for the bonds. 

(2) Application deadline--the last business day of the 
month in which an application for a guarantee is filed. Applications 
must be submitted electronically through the website of the MAC of 
Texas or its successor by 5:00 p.m. on the last business day of the 
month to be considered in that month's application processing. 

(3) Average daily attendance (ADA)--total refined average 
daily attendance as defined by TEC, §42.005. 

(4) Bond--a debt security issuance approved by the attor-
ney general, issued under TEC, §45.003 or §45.004, to provide long-
term financing with a maturity schedule of at least three years. 

(5) Bond Guarantee Program (BGP)--the guarantee pro-
gram that is described by this section and established under TEC, 
Chapter 45, Subchapter C. 

(6) Bond order--the order adopted by the governing body 
of a school district that authorizes the issuance of bonds and the pricing 
certificate, if any, establishing the terms of the bonds executed pursuant 
to such order. 

(7) Combination issue--an issuance of bonds for which an 
application for a guarantee is filed that includes both a new money por-
tion and a refunding portion, as permitted by the Texas Government 
Code, Chapter 1207. The eligibility of combination issues for the guar-
antee is limited by the eligibility of the new money and refunding por-
tions as defined in this subsection. 

(8) Enrollment growth--growth in student enrollment, as 
defined by §129.1025 of this title (relating to Adoption by Reference: 
Student Attendance Accounting Handbook), that has occurred over the 
previous five school years. 

(9) Nationally recognized investment rating firm--an in-
vestment rating firm that is designated by the United States Securities 
and Exchange Commission as a nationally recognized statistical rating 
organization (NRSRO) and is demonstrating that it has: 

(A) had its current NRSRO designation for at least three 
consecutive years; 

(B) provided credit ratings to each of the following: 

(i) fifteen or more fixed income securities denomi-
nated in United States dollars and issued during the immediately pre-
ceding three years; and 

(ii) ten or more school districts in the United States; 
and 

(C) a documented separation of duties between employ-
ees involved in credit analysis and employees involved in business re-
lationships with clients. 

(10) New money issue--an issuance of bonds for the 
purposes of constructing, renovating, acquiring, and equipping school 
buildings; the purchase of property; or the purchase of school buses. 
An issuance of bonds for the purpose of constructing teacher or 
student housing is eligible for the guarantee for new money only if 
it is an integral part of the educational mission of the school district 
as determined by the commissioner. Eligibility for the guarantee for 
new money issues is limited to the issuance of bonds authorized under 
TEC, §45.003. A new money issue does not include the issuance of 
bonds to purchase a facility from a public facility corporation created 
by the school district or to purchase any property that is currently 
under a lease-purchase contract under the Local Government Code, 
Chapter 271, Subchapter A. A new money issue does not include an 
issuance of bonds to refinance any type of maintenance tax-supported 
debt. Maintenance tax-supported debt includes, but is not limited to: 

(A) time warrants or loans entered under TEC, Chapter 
45, Subchapter E; or 

(B) any other type of loan or warrant that is not sup-
ported by bond taxes as defined by TEC, §45.003. 

(11) Notes issued to provide interim financing--an issuance 
of notes, including commercial paper notes, designed to provide short-
term financing for the purposes of constructing, renovating, acquiring, 
and equipping school buildings; the purchase of property; or the pur-
chase of school buses. For notes to be eligible for the guarantee under 
this section, the notes must be: 

(A) issued to pay costs for which bonds have been au-
thorized at an election occurring before the issuance of the notes; 

(B) approved by the attorney general or issued in accor-
dance with proceedings that have been approved by the attorney gen-
eral; and 

(C) refunded by bonds issued to provide long-term fi-
nancing no more than three years from the date of issuance of such 
notes, provided that the date of issuance of notes will be determined by 
reference to the date on which the notes were issued for capital expen-
ditures and the intervening date or dates of issuance of any notes issued 
to refinance outstanding notes will be disregarded. 

(12) Refunding issue--an issuance of bonds for the purpose 
of refunding bonds, including notes issued to provide interim financing, 
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that are supported by bond taxes as defined by TEC, §45.003. Eligibil-
ity for the guarantee for refunding issues is limited to refunding issues 
that refund bonds, including notes issued to provide interim financing, 
that were authorized by a bond election under TEC, §45.003. 

(13) Total debt service--total outstanding principal and in-
terest on bonded debt. 

(A) The total debt service will be determined by the cur-
rent report of the bonded indebtedness of the district as reported by the 
MAC of Texas or its successor as of the date of the application dead-
line, if the district has outstanding bonded indebtedness. 

(B) The total debt service does not include: 

(i) the amount of debt service to be paid on the bonds 
for which the reservation is sought; or 

(ii) the amount of debt service attributable to any 
debt that is no longer outstanding at the application deadline, provided 
that TEA has sufficient evidence of the discharge or defeasance of such 
debt. 

(C) Solely for the purpose of this calculation, the debt 
service amounts for variable rate bonds will be those that are published 
in the final official statement, or if there is no official statement, debt 
service amounts based on the maximum rate permitted by the bond 
order or other bond proceeding that establishes a maximum interest 
rate for the bonds. 

(c) Data sources. 

(1) The following data sources will be used for purposes of 
prioritization: 

(A) projected ADA for the current school year as 
adopted by the legislature for appropriations purposes; 

(B) final property values certified by the comptroller of 
public accounts, as described in the Texas Government Code, Chapter 
403, Subchapter M, for the tax year preceding the year in which the 
bonds will be issued. If final property values are unavailable, the most 
recent projection of property values by the comptroller, as described in 
the Texas Government Code, Chapter 403, Subchapter M, will be used; 

(C) debt service information reported by the MAC of 
Texas or its successor as of the date of the application deadline; and 

(D) enrollment information reported to the Public Ed-
ucation Information Management System (PEIMS) for the five-year 
time period ending in the year before the application date. 

(2) The commissioner may consider adjustments to data 
values determined to be erroneous or not reflective of current condi-
tions before the deadline for receipt of applications for that application 
cycle. 

(d) Bond eligibility. 

(1) Only those combination, new money, and refunding is-
sues as defined in subsection (b)(7), (10), and (12), respectively, of this 
section are eligible to receive the guarantee. 

(2) Refunding issues must comply with the following 
requirements to retain eligibility for the guarantee for the refunding 
bonds, except that subparagraph (C) of this paragraph does not apply 
to a refunding issue that provides long-term financing for notes issued 
to provide interim financing. 

(A) As with any district applying for approval for the 
guarantee, the district issuing the refunding bonds must meet the re-
quirements for initial approval specified in subsection (g)(2)(A) of this 
section. 

(B) The bonds to be refunded must have been: 

(i) previously guaranteed by the Permanent School 
Fund (PSF) or approved for credit enhancement under §61.1038 of this 
title (relating to School District Bond Enhancement Program); 

(ii) issued on or after November 1, 2008, and before 
January 1, 2010; or 

(iii) issued as notes to provide interim financing as 
defined in subsection (b)(11) of this section. 

(C) The district must demonstrate that issuing the re-
funding bond(s) will result in a present value savings to the district and 
that the refunding bond or bonds will not have a maturity date later 
than the final maturity date of the bonds being refunded. Present value 
savings is determined by computing the net present value of the dif-
ference between each scheduled payment on the original bonds and 
each scheduled payment on the refunding bonds. Present value sav-
ings must be computed at the true interest cost of the refunding bonds. 
If the commissioner approves refunding bonds for the guarantee based 
on evidence of present value savings but at the time of the sale of the 
refunding bonds a present value savings is not realized, the commis-
sioner may revoke the approval of the bonds for the guarantee. 

(D) The refunding transaction must comply with the 
provisions of subsection (g)(4)(A)-(C) of this section. 

(3) If a district files an application for a combination issue, 
the application will be treated as an application for a single issue for 
the purposes of eligibility for the guarantee. A guarantee for the com-
bination issue will be awarded only if both the new money portion and 
the refunding portion meet all of the applicable eligibility requirements 
described in this section. As part of its application, the applicant dis-
trict must present data that demonstrate compliance for both the new 
money portion of the issue and the refunding portion of the issue. 

(4) If the commissioner determines that an applicant has 
deliberately misrepresented information related to a bond issue to se-
cure a guarantee, the commissioner must revoke the approval of the 
bonds for the guarantee. 

(e) Determination of PSF capacity to guarantee bonds. 

(1) Each month the commissioner will estimate the avail-
able capacity of the PSF. If necessary, the commissioner will confirm 
that the PSF has sufficient capacity to guarantee the bonds before the 
issuance of the final approval for the guarantee in accordance with sub-
section (g)(3) of this section. The calculation of capacity will be based 
on a multiplier of three and one-half times the cost value of the PSF 
with the proviso that under no circumstances could the capacity of the 
fund exceed the limits set by federal regulation. The commissioner 
may increase or decrease the multiplier to prudently manage fund ca-
pacity and preserve the AAA credit rating of the PSF. Changes to the 
multiplier made by the commissioner are to be ratified or rejected by 
the State Board of Education (SBOE) at the next meeting for which the 
item can be posted. 

(2) The SBOE may establish an amount of capacity to be 
held in reserve of up to 5.0% of the fund's capacity. The amount to be 
held in reserve may be increased or decreased by a majority vote of the 
SBOE based on changes in the cost value, asset allocation, and risk in 
the portfolio, or may be increased or decreased by the commissioner 
as necessary to prudently manage fund capacity and preserve the AAA 
credit rating of the PSF. Changes to the amount held in reserve made 
by the commissioner are to be ratified or rejected by the SBOE at the 
next meeting for which the item can be posted. 

(3) The net capacity of the PSF to guarantee bonds is deter-
mined by subtracting the amount to be held in reserve, as determined 
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under paragraph (2) of this subsection, from the total available capac-
ity, as described in paragraph (1) of this subsection. 

(f) Application process and application processing. 

(1) Application submission and fee. A district must apply 
to the commissioner for the guarantee of eligible bonds or the credit 
enhancement of eligible bonds as authorized under §61.1038 of this 
title by submitting an application electronically through the website 
of the MAC of Texas or its successor. The district must submit the 
information required under TEC, §45.055(b), and this section and any 
additional information the commissioner may require. The application 
and all additional information required by the commissioner must be 
received before the application will be processed. The district may not 
submit an application for a guarantee or credit enhancement before the 
successful passage of an authorizing proposition. 

(A) The application fee is $1,500. 

(B) The fee is due at the time the application for the 
guarantee or the credit enhancement is submitted. An application will 
not be processed until the fee has been remitted according to the direc-
tions provided on the website of the MAC of Texas or its successor and 
received by TEA. 

(C) The fee will not be refunded to a district that: 

(i) is not approved for the guarantee or the credit en-
hancement; or 

(ii) does not sell its bonds before the expiration of 
its approval for the guarantee or the credit enhancement. 

(D) The fee may be transferred to a subsequent appli-
cation for the guarantee or the credit enhancement by the district if the 
district withdraws its application and submits the subsequent applica-
tion before the expiration of its approval for the guarantee or the credit 
enhancement. 

(2) Application prioritization and processing. Applications 
will be prioritized based on districts' property wealth per ADA, with the 
application of a district with a lower property wealth per ADA priori-
tized before that of a district with a higher property wealth per ADA. 
Applications may also be prioritized for districts that experience un-
foreseen catastrophes or emergencies that require the renovation or re-
placement of school facilities as described in TEC, §44.031(h). All 
applications received during a calendar month will be held until up to 
the 15th business day of the subsequent month. On or before the 15th 
business day of each month, the commissioner will announce the re-
sults of the prioritization and process applications for initial approval 
for the guarantee, up to the available net capacity as of the application 
deadline, subject to the requirements of this section. 

(A) Approval for guarantees will be awarded each 
month beginning with the districts with the lowest property wealth per 
ADA until the PSF reaches its net capacity to guarantee bonds. 

(B) Approval for guarantees will be awarded based on 
the fund's capacity to fully guarantee the bond issue for which the guar-
antee is sought. Applications for bond issues that cannot be fully guar-
anteed will not receive an award. The amount of bond issue for which 
the guarantee was requested may not be modified after the monthly ap-
plication deadline for the purposes of securing the guarantee during the 
award process. If PSF net capacity has been exhausted, the commis-
sioner will process the application for approval of the credit enhance-
ment as specified in §61.1038 of this title. 

(C) The actual guarantee of the bonds is subject to the 
approval process prescribed in subsection (g) of this section. 

(D) An applicant school district is ineligible for consid-
eration for the guarantee if its lowest credit rating from any nationally 
recognized investment rating firm as defined in subsection (b)(9) of this 
section is the same as or higher than that of the PSF. 

(3) Late application. An application received after the ap-
plication deadline will be considered a valid application for the sub-
sequent month, unless withdrawn by the submitting district before the 
end of the subsequent month. 

(4) Notice of application status. Each district that submits 
a valid application will be notified of the application status within 15 
business days of the application deadline. 

(5) Reapplication. If a district does not receive approval for 
the guarantee or for any reason does not receive approval of the bonds 
from the attorney general within the time period specified in subsection 
(g)(4) of this section, the district may reapply in a subsequent month. 
Applications that were denied approval for the guarantee will not be 
retained for consideration in subsequent months. 

(g) Approval for the guarantee; district responsibilities on re-
ceipt of approval. 

(1) Initial and final approval provisions. 

(A) If, during the monthly estimation of PSF capacity 
described in subsection (e)(1) of this section, the commissioner deter-
mines that the available capacity of the PSF is 10% or less, the commis-
sioner may require an applicant school district to obtain final approval 
for the guarantee as described in paragraph (3) of this subsection. 

(B) If the commissioner has not made such a determi-
nation: 

(i) the commissioner will consider the initial ap-
proval described in paragraph (2) of this subsection as both the initial 
and final approval; and 

(ii) an applicant school district that has received no-
tification of initial approval for the guarantee, as described in paragraph 
(2) of this subsection, may consider that notification as notification of 
initial and final approval for the guarantee and may complete the sale 
of the applicable bonds. 

(2) Initial approval. 

(A) The following provisions apply to all applications 
for the guarantee, regardless of whether an application is for a new 
money, refunding, or combination issue. Under TEC, §45.056, the 
commissioner will investigate the applicant school district's accredi-
tation status and financial status. A district must be accredited and fi-
nancially sound to be eligible for initial approval by the commissioner. 
The commissioner's review will include the following: 

(i) the purpose of the bond issue; 

(ii) the district's accreditation status as defined by 
§97.1055 of this title (relating to Accreditation Status) in accordance 
with the following: 

(I) if the district's accreditation status is Accred-
ited, the district will be eligible for consideration for the guarantee; 

(II) if the district's accreditation status is Ac-
credited-Warned or Accredited-Probation, the commissioner will 
investigate the underlying reason for the accreditation rating to de-
termine whether the accreditation rating is related to the district's 
financial soundness. If the accreditation rating is related to the district's 
financial soundness, the district will not be eligible for consideration 
for the guarantee; or 
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(III) if the district's accreditation status is Not 
Accredited-Revoked, the district will not be eligible for consideration 
for the guarantee; 

(iii) the district's compliance with statutes and rules 
of TEA; and 

(iv) the district's financial status and stability, re-
gardless of the district's accreditation rating, including approval of the 
bonds by the attorney general under the provisions of TEC, §45.0031 
and §45.005. 

(B) The following limitation applies to applications for 
new money issues of bonds for which the election authorizing the is-
suance of the bonds was called after July 15, 2004. The commissioner 
will limit approval for the guarantee to a district that has, at the time 
of the application for the guarantee, less than 90% of the annual debt 
service of the district with the highest annual debt service per ADA, as 
determined by the commissioner annually, or less than 90% of the total 
debt service of the district with the highest total debt service per ADA, 
as determined by the commissioner annually. The limitation will not 
apply to school districts that have enrollment growth, as defined in sub-
section (b)(8) of this section, of at least 25%, based on PEIMS data on 
enrollment available at the time of application. The annual debt service 
amount is the amount defined by subsection (b)(1) of this section. The 
total debt service amount is the amount defined by subsection (b)(13) 
of this section. 

(C) The commissioner will grant or deny initial ap-
proval for the guarantee based on the review described in subparagraph 
(A) of this paragraph and the limitation described in subparagraph 
(B) of this paragraph and will provide an applicant district whose 
application has received initial approval for the guarantee written 
notice of initial approval. 

(3) Final approval. The provisions of this paragraph apply 
only as described in paragraph (1) of this subsection. A district must 
receive final approval before completing the sale of the bonds for which 
the district has received notification of initial approval. 

(A) A district that has received initial approval must 
provide a written notice to TEA two business days before issuing a 
preliminary official statement (POS) for the bonds that are eligible for 
the guarantee or two business days before soliciting investment offers, 
if the bonds will be privately placed without the use of a POS. 

(i) The district must receive written confirmation 
from TEA that the capacity continues to be available before proceeding 
with the public or private offer to sell bonds. 

(ii) TEA will provide this notification within one 
business day of receiving the notice of the POS or notice of other 
solicitation offers to sell the bonds. 

(B) A district that received confirmation from TEA in 
accordance with subparagraph (A) of this paragraph must provide writ-
ten notice to TEA of the placement of an item to approve the bond sale 
on the agenda of a meeting of the school board of trustees no later than 
two business days before the meeting. If the bond sale is completed 
pursuant to a delegation by the board to a pricing officer or committee, 
notice must be given to TEA no later than two business days before 
the execution of a bond purchase agreement by such pricing officer or 
committee. 

(i) The district must receive written confirmation 
from TEA that the capacity continues to be available for the bond sale 
before the approval of the sale by the school board of trustees or by 
the pricing officer or committee. 

(ii) TEA will provide this notification within one 
business day before the date that the district expects to complete the 
sale by official action of the board or of a pricing officer or committee. 

(C) TEA will process requests for final approval from 
districts that have received initial approval on a first come, first served 
basis. Requests for final approval must be received before the expira-
tion of the initial approval. 

(D) A district may provide written notification as re-
quired by this paragraph by facsimile transmission or by email in a 
manner prescribed by the commissioner. 

(4) District responsibilities on receipt of approval. 

(A) Once a district is awarded initial approval for the 
guarantee, each issuance of the bonds must be approved by the attorney 
general within 180 days of the date of the letter granting the approval 
for the guarantee. The initial approval for the guarantee will expire 
at the end of the 180-day period. The commissioner may extend the 
180-day period, based on extraordinary circumstances, on receiving 
a written request from the district or the attorney general before the 
expiration of the 180-day period. 

(B) If the bonds are not approved by the attorney gen-
eral within 180 days of the date of the letter granting the approval for the 
guarantee, the commissioner will consider the application withdrawn, 
and the district must reapply for a guarantee. 

(C) If applicable, the district must comply with the pro-
visions for final approval described in paragraph (3) of this subsection 
to maintain approval for the guarantee. 

(D) A district may not represent bonds as guaranteed 
for the purpose of pricing or marketing the bonds before the date of the 
letter granting approval for the guarantee. 

(h) Financial exigency. The following provisions describe 
how a declaration of financial exigency under §109.2001 of this title 
(relating to Financial Exigency) affects a district's application for 
guarantee approval or a district's previously granted approval. 

(1) Application for guarantee of new money issue. The 
commissioner will deny approval of an application for the guarantee of 
a new money issue if the applicant school district has declared a state 
of financial exigency for the district's current fiscal year. The denial of 
approval will be in effect for the duration of the applicable fiscal year 
unless the district can demonstrate financial stability. 

(2) Approval granted before declaration. If in a given dis-
trict's fiscal year the commissioner grants approval for the guarantee 
of a new money issue and the school district subsequently declares a 
state of financial exigency for that same fiscal year, the district must 
immediately notify the commissioner and may not offer the bonds for 
sale unless the commissioner determines that the district may proceed. 

(3) Application for guarantee of refunding issue. The com-
missioner will consider an application for the guarantee of a refunding 
issue that meets all applicable requirements specified in this section 
even if the applicant school district has declared a state of financial ex-
igency for the district's current fiscal year. In addition to fulfilling all 
applicable requirements specified in this section, the applicant school 
district must also describe, in its application, the reason financial exi-
gency was declared and how the refunding issue will support the dis-
trict's financial recovery plan. 

(i) Allocation of specific holdings. If necessary to success-
fully operate the BGP, the commissioner may allocate specific hold-
ings of the PSF to specific bond issues guaranteed under this section. 
This allocation will not prejudice the right of the SBOE to dispose of 
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the holdings according to law and requirements applicable to the fund; 
however, the SBOE will ensure that holdings of the PSF are available 
for a substitute allocation sufficient to meet the purposes of the initial 
allocation. This allocation will not affect any rights of the bond holders 
under law. 

(j) Defeasance. The guarantee will be completely removed 
when bonds guaranteed by the BGP are defeased, and such a provi-
sion must be specifically stated in the bond order. If bonds guaranteed 
by the BGP are defeased, the district must notify the commissioner in 
writing within ten calendar days of the action. 

(k) Bonds issued before August 15, 1993. For bonds issued 
before August 15, 1993, a school district seeking the guarantee of eli-
gible bonds must certify that, on the date of issuance of any bond, no 
funds received by the district from the Available School Fund (ASF) 
are reasonably expected to be used directly or indirectly to pay the prin-
cipal or interest on, or the tender or retirement price of, any bond of the 
political subdivision or to fund a reserve or placement fund for any such 
bond. 

(l) Bonds guaranteed before December 1, 1993. For bonds 
guaranteed before December 1, 1993, if a school district cannot pay 
the maturing or matured principal or interest on a guaranteed bond, the 
commissioner will cause the amount needed to pay the principal or in-
terest to be transferred to the district's paying agent solely from the PSF 
and not from the ASF. The commissioner also will direct the comptrol-
ler of public accounts to withhold the amount paid, plus interest, from 
the first state money payable to the district, excluding payments from 
the ASF. 

(m) Bonds issued after August 15, 1993, and guaranteed on or 
after December 1, 1993. If a school district cannot pay the maturing 
or matured principal or interest on a guaranteed bond, the commis-
sioner will cause the amount needed to pay the principal or interest to 
be transferred to the district's paying agent from the PSF. The commis-
sioner also will direct the comptroller of public accounts to withhold 
the amount paid, plus interest, from the first state money payable to the 
district, regardless of source, including the ASF. 

(n) Payments. For purposes of the provisions of TEC, Chap-
ter 45, Subchapter C, matured principal and interest payments are lim-
ited to amounts due on guaranteed bonds at scheduled maturity, at 
scheduled interest payment dates, and at dates when bonds are subject 
to mandatory redemption, including extraordinary mandatory redemp-
tion, in accordance with the terms of the bond order. All such payment 
dates, including mandatory redemption dates, must be specified in the 
bond order or other document pursuant to which the bonds initially are 
issued. Without limiting the provisions of this subsection, payments at-
tributable to an optional redemption or a right granted to a bondholder 
to demand payment on a tender of such bonds according to the terms 
of the bonds do not constitute matured principal and interest payments. 

(o) Guarantee restrictions. The guarantee provided for eligi-
ble bonds under the provisions of TEC, Chapter 45, Subchapter C, is 
restricted to matured bond principal and interest. The guarantee ap-
plies to all matured interest on eligible bonds, whether the bonds were 
issued with a fixed or variable interest rate and whether the interest rate 
changes as a result of an interest reset provision or other bond order pro-
vision requiring an interest rate change. The guarantee does not extend 
to any obligation of a district under any agreement with a third party 
relating to bonds that is defined or described in state law as a "bond 
enhancement agreement" or a "credit agreement," unless the right to 
payment of such third party is directly as a result of such third party 
being a bondholder. 

(p) Notice of default. A school district that has determined that 
it is or will be unable to pay maturing or matured principal or interest 

on a guaranteed bond must immediately, but not later than the fifth 
business day before maturity date, notify the commissioner. 

(q) Payment from PSF. 

(1) Immediately after the commissioner receives the notice 
described in subsection (p) of this section, the commissioner will in-
struct the comptroller to transfer from the appropriate account in the 
PSF to the district's paying agent the amount necessary to pay the ma-
turing or matured principal or interest. 

(2) Immediately after receipt of the funds for payment of 
the principal or interest, the paying agent must pay the amount due and 
forward the canceled bond or coupon to the comptroller. The comp-
troller will hold the canceled bond or coupon on behalf of the PSF. 

(3) Following full reimbursement to the PSF with interest, 
the comptroller will further cancel the bond or coupon and forward 
it to the school district for which payment was made. Interest will 
be charged at the rate determined under the Texas Government Code, 
§2251.025(b). Interest will accrue as specified in the Texas Govern-
ment Code, §2251.025(a) and (c). 

(r) Bonds not accelerated on default. If a school district fails 
to pay principal or interest on a guaranteed bond when it matures, other 
amounts not yet mature are not accelerated and do not become due by 
virtue of the school district's default. 

(s) Reimbursement of PSF. If payment from the PSF is made 
on behalf of a school district, the school district must reimburse the 
amount of the payment, plus interest, in accordance with the require-
ments of TEC, §45.061. 

(t) Repeated failure to pay. If a total of two or more payments 
are made under the BGP or the credit enhancement program authorized 
under §61.1038 of this title on the bonds of a school district, the com-
missioner will take action in accordance with the provisions of TEC, 
§45.062. 

§33.7. Bond Guarantee Program for Charter Schools. 

(a) Statutory provision. The commissioner of education must 
administer the guarantee program for open-enrollment charter school 
bonds according to the provisions of Texas Education Code (TEC), 
Chapter 45, Subchapter C. 

(b) Definitions. The following definitions apply to the guaran-
tee program for open-enrollment charter school bonds. 

(1) Amortization expense--the annual expense of any debt 
and/or loan obligations. 

(2) Annual debt service--payments of principal and non-
capitalized interest on outstanding bonded debt scheduled to occur dur-
ing a charter district's fiscal year as reported by the Municipal Advisory 
Council (MAC) of Texas or its successor, if the charter district is re-
sponsible for outstanding bonded indebtedness. 

(A) The annual debt service will be determined by the 
current report of the bonded indebtedness of the charter district as re-
ported by the MAC of Texas or its successor as of the date of the ap-
plication deadline. 

(B) Solely for the purpose of this calculation, the debt 
service amounts for variable rate bonds will be those that are published 
in the final official statement or, if there is no official statement, debt 
service amounts based on the maximum rate permitted by the bond res-
olution or other bond proceeding that establishes a maximum interest 
rate for the bonds. 

(C) Annual debt service includes required payments 
into a sinking fund as authorized under 26 United States Code (USC) 
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§54A(d)(4)(C), provided that the sinking fund is maintained by a 
trustee or other entity approved by the commissioner that is not under 
the control or common control of the charter district. 

(3) Application deadline--the last business day of the 
month in which an application for a guarantee is filed. Applications 
must be submitted electronically through the website of the MAC of 
Texas or its successor by 5:00 p.m. on the last business day of the 
month to be considered in that month's application processing. This 
application deadline does not apply to applications for issues to refund 
bonds previously guaranteed by the Bond Guarantee Program. 

(4) Board resolution--the resolution adopted by the govern-
ing body of an open-enrollment charter holder that: 

(A) requests guarantee of bonds through the Bond 
Guarantee Program; and 

(B) authorizes the charter holder's administration to 
pursue bond financing. 

(5) Bond--a debt security issuance approved by the attor-
ney general, issued under TEC, Chapter 53, to provide long-term fi-
nancing with a maturity schedule of at least three years. 

(6) Bond Guarantee Program (BGP)--the guarantee pro-
gram that is described by this section and established under TEC, 
Chapter 45, Subchapter C. 

(7) Bond resolution--the resolution, indenture, or other in-
strument adopted by the governing body of an issuer of bonds autho-
rizing the issuance of bonds for the benefit of a charter district. 

(8) Charter district--an open-enrollment charter holder des-
ignated as a charter district under subsection (e) of this section, as au-
thorized by TEC, §12.135. 

(9) Combination issue--an issuance of bonds for which an 
application for a guarantee is filed that includes both a new money por-
tion and a refunding portion, as permitted by TEC, Chapter 53. The 
eligibility of combination issues for the guarantee is limited by the el-
igibility of the new money and refunding portions as defined in this 
subsection. 

(10) Debt service coverage ratio--a measure of a charter 
district's ability to pay interest and principal with cash generated from 
current operations. The debt service coverage ratio (total debt service 
coverage on all long-term capital debt) equals the excess of revenues 
over expenses plus interest expense plus depreciation expense plus 
amortization expense, all divided by annual debt service. The calcula-
tion can be expressed as: (Excess of revenues over expenses + interest 
expense + depreciation expense + amortization expense)/ annual debt 
service. 

(11) Depreciation expense--the audited amount of depreci-
ation that was expensed during the fiscal period. 

(12) Educational facility--a classroom building, laboratory, 
science building, faculty or administrative office building, or other fa-
cility used exclusively for the conduct of the educational and adminis-
trative functions of a charter school. 

(13) Foundation School Program (FSP)--the program es-
tablished under TEC, Chapters 41, 42, and 46, or any successor pro-
gram of state appropriated funding for school districts in the state of 
Texas. 

(14) Long-term debt--any debt of the charter district that 
has a term of greater than three years and is secured on a parity basis 
with the bonds to be guaranteed. 

(15) Maximum annual debt service--as of any date of cal-
culation, the highest annual debt service requirements with respect to 
all outstanding long-term debt for any succeeding fiscal year. 

(16) Nationally recognized investment rating firm--an in-
vestment rating firm that is designated by the United States Securities 
and Exchange Commission as a nationally recognized statistical rating 
organization (NRSRO) and is demonstrating that it has: 

(A) had its current NRSRO designation for at least three 
consecutive years; 

(B) provided credit ratings to each of the following: 

(i) fifteen or more fixed income securities denomi-
nated in United States dollars and issued during the immediately pre-
ceding three years; 

(ii) ten or more school districts in the United States; 

(iii) one or more charter schools in the United States; 
and 

(C) a documented separation of duties between employ-
ees involved in credit analysis and employees involved in business re-
lationships with clients. 

(17) New money issue--an issuance of revenue bonds un-
der TEC, Chapter 53, for the purposes of: 

(A) the acquisition, construction, repair, or renovation 
of an educational facility of an open-enrollment charter school and 
equipping real property of an open-enrollment charter school, provided 
that any bonds for student or teacher housing must meet the following 
criteria: 

(i) the proposed housing is contemplated in the char-
ter or charter application; and 

(ii) the proposed housing is an essential and integral 
part of the educational program included in the charter contract; or 

(B) the refinancing of one or more promissory notes ex-
ecuted by an open-enrollment charter school, each in an amount in ex-
cess of $500,000, that evidence one or more loans from a national or 
regional bank, nonprofit corporation, or foundation that customarily 
makes loans to charter schools, the proceeds of which loans were used 
for a purpose described in subparagraph (A) of this paragraph; or 

(C) both. 

(18) Open-enrollment charter--this term has the meaning 
assigned in §100.1001 of this title (relating to Definitions). 

(19) Open-enrollment charter holder--this term has the 
meaning assigned to the term "charter holder" in TEC, §12.1012. 

(20) Open-enrollment charter school--this term has the 
meaning assigned to the term "charter school" in §100.1001 of this 
title. 

(21) Open-enrollment charter school campus--this term 
has the meaning assigned to the term "charter school campus" in 
§100.1001 of this title. 

(22) Refunding issue--an issuance of bonds under TEC, 
Chapter 53, for the purpose of refunding: 

(A) bonds that have previously been issued under that 
chapter and have previously been approved by the attorney general; or 

(B) bonds that have previously been issued for the ben-
efit of an open-enrollment charter school under Vernon's Civil Statutes, 
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Article 1528m, and have previously been approved by the attorney gen-
eral. 

(c) Bond eligibility. 

(1) Only those combination, new money, and refunding is-
sues as defined in subsection (b)(9), (17), and (22), respectively, of this 
section are eligible to receive the guarantee. The bonds must, without 
the guarantee, be rated as investment grade by a nationally recognized 
investment rating firm and must be issued on or after September 28, 
2011. 

(2) Refunding issues must comply with the following 
requirements to retain eligibility for the guarantee for the refunding 
bonds. 

(A) As with any open-enrollment charter holder apply-
ing for approval for the guarantee, the charter holder for which the re-
funding bonds are being issued must meet the requirements for charter 
district designation specified in subsection (e)(2) of this section and 
the requirements for initial approval specified in subsection (f)(3)(A) 
of this section. 

(B) The charter holder must demonstrate that issuing 
the refunding bond(s) will result in a present value savings to the char-
ter holder. Present value savings is determined by computing the net 
present value of the difference between each scheduled payment on the 
original bonds and each scheduled payment on the refunding bonds. 
Present value savings must be computed at the true interest cost of the 
refunding bonds. If the commissioner approves refunding bonds for 
the guarantee based on evidence of present value savings but at the 
time of the sale of the refunding bonds a present value savings is not 
realized, the commissioner may revoke the approval of the bonds for 
the guarantee. 

(C) For issues that refund bonds previously guaranteed 
by the BGP, the charter holder must demonstrate that the refunding 
bond or bonds will not have a maturity date later than the final maturity 
date of the bonds being refunded. 

(D) The refunding transaction must comply with the 
provisions of subsection (f)(5)(A)-(C) and (E) of this section. 

(3) If an open-enrollment charter holder files an application 
for a combination issue, the application will be treated as an applica-
tion for a single issue for the purposes of eligibility for the guarantee. 
A guarantee for the combination issue will be awarded only if both the 
new money portion and the refunding portion meet all of the applicable 
eligibility requirements described in this section. As part of its appli-
cation, the charter holder making the application must present data that 
demonstrate compliance for both the new money portion of the issue 
and the refunding portion of the issue. 

(4) If the commissioner determines that an applicant has 
deliberately misrepresented information related to a bond issue to se-
cure a guarantee, the commissioner must revoke the approval of the 
bonds for the guarantee. 

(d) Determination of Permanent School Fund (PSF) capacity 
to guarantee bonds for charter districts. 

(1) Each month the commissioner will estimate the avail-
able capacity of the PSF to guarantee bonds for charter districts. This 
capacity is determined by multiplying the net capacity determined un-
der §33.6 of this title (relating to Bond Guarantee Program for School 
Districts) by the percentage of the number of students enrolled in open-
enrollment charter schools in this state compared to the total number 
of students enrolled in all public schools in this state, as determined 
by the commissioner. The commissioner's determination of the num-
ber of students enrolled in open-enrollment charter schools in this state 

and the number of students enrolled in all public schools in this state 
is based on the enrollment data submitted by school districts and char-
ter schools to the Public Education Information Management System 
(PEIMS) during the most recent fall PEIMS submission. Annually, the 
commissioner will post the applicable student enrollment numbers and 
the percentage of students enrolled in open-enrollment charter schools 
on the Texas Education Agency (TEA) web page related to the BGP. 
The commissioner shall hold the percentage established by the State 
Board of Education (SBOE) under §33.6(e)(2) of this title of the char-
ter school available capacity in reserve each month. 

(2) Up to half of the total capacity of the PSF to guarantee 
bonds for charter districts may be used to guarantee charter district 
refunding bonds. 

(e) Application process and application processing. An 
open-enrollment charter holder must apply to the commissioner for the 
guarantee of eligible bonds by submitting an application electronically 
through the website of the MAC of Texas or its successor. Before an 
application for the guarantee will be considered, a charter holder must 
first be determined by the commissioner to meet criteria for designa-
tion as a charter district for purposes of this section. The application 
submitted through the website of the MAC of Texas or its successor 
will serve as both a charter holder's application for designation as a 
charter district and its application for the guarantee. 

(1) Application submission and fee. As part of its appli-
cation, an open-enrollment charter holder must submit the information 
required under TEC, §45.055(b), and this section and any additional 
information the commissioner may require. The application and all 
additional information required by the commissioner must be received 
before the application will be processed. The open-enrollment charter 
holder may not submit an application for a guarantee before the gov-
erning body of the charter holder adopts a board resolution as defined 
in subsection (b)(4) of this section. 

(A) The amount of the application fee is the amount 
specified in §33.6 of this title. 

(B) The fee is due at the time the application for charter 
district designation and the guarantee is submitted. An application will 
not be processed until the fee has been remitted according to the direc-
tions provided on the website of the MAC of Texas or its successor and 
received by TEA. 

(C) The fee will not be refunded to an applicant that: 

(i) is designated a charter district but is not approved 
for the guarantee; or 

(ii) receives approval for the guarantee but does not 
sell its bonds before the expiration of its approval for the guarantee. 

(D) The fee may be transferred to a subsequent appli-
cation for the guarantee by a charter district that has been approved for 
the guarantee if the charter district withdraws its application and sub-
mits the subsequent application before the expiration of its approval for 
the guarantee. 

(2) Eligibility to be designated a charter district. 

(A) To be designated a charter district and have its ap-
plication for the guarantee considered by the commissioner, an open-
enrollment charter holder must: 

(i) have operated at least one open-enrollment char-
ter school in the state of Texas for at least three years and have had 
students enrolled in the school for those three years; 
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(ii) identify in its application for which open-enroll-
ment charter school and, if applicable, for which open-enrollment char-
ter school campus the bond funds will be used; 

(iii) in its application, agree that the bonded indebt-
edness for which the guarantee is sought will be undertaken as an obli-
gation of all entities under common control of the open-enrollment 
charter holder and agree that all such entities will be liable for the obli-
gation if the open-enrollment charter holder defaults on the bonded 
indebtedness, provided that an entity that does not operate a charter 
school in Texas is subject to this subparagraph only to the extent that it 
has received state funds from the open-enrollment charter holder; 

(iv) not have an unresolved corrective action that is 
more than one year old, unless the open-enrollment charter holder has 
taken appropriate steps, as determined by the commissioner, to begin 
resolving the action; 

(v) have had, for the past three years, an audit as 
required by §100.1047 of this title (relating to Accounting for State 
and Federal Funds) that was completed with unqualified or unmodified 
opinions; 

(vi) have received an investment grade credit rating 
from a nationally recognized investment rating firm as defined in sub-
section (b)(16) of this section as specified by TEC, §45.0541, within 
the last year; and 

(vii) not have materially violated a covenant relating 
to debt obligation in the immediately preceding three years. 

(B) For an open-enrollment charter holder to be desig-
nated a charter district and have its application for the guarantee con-
sidered by the commissioner, each open-enrollment charter school op-
erated under the charter must not have an accreditation rating of Not 
Accredited-Revoked and must have a rating of met standard or met al-
ternative standard as its most recent state academic accountability rat-
ing. However, if an open-enrollment charter school operated under the 
charter is not yet rated because the school is in its first year of operation, 
that fact will not impact the charter holder's eligibility to be designated 
a charter district and apply for the guarantee. 

(3) Application processing. All applications received dur-
ing a calendar month that were submitted by open-enrollment charter 
holders determined to meet the criteria in paragraph (2) of this subsec-
tion will be held until the 15th business day of the subsequent month. 
On the 15th business day of each month, the commissioner will an-
nounce the results of the pro rata allocation of available capacity, if 
pro rata allocation is necessary, and process applications for initial ap-
proval for the guarantee, up to the available capacity as of the applica-
tion deadline, subject to the requirements of this section. 

(A) If the available capacity is insufficient to guarantee 
the total value of the bonds for all applicant charter districts, the com-
missioner will allocate the available capacity on a pro rata basis to each 
applicant charter district. For each applicant, the commissioner will de-
termine the percentage of the total amount of all applicants' proposed 
bonds that the applicant's proposed bonds represent. The commissioner 
will then allocate to that applicant the same percentage of the available 
capacity, but in no event will an allocation be equal to an amount less 
than $500,000. 

(B) The actual guarantee of the bonds is subject to the 
approval process prescribed in subsection (f) of this section. 

(C) An applicant charter district is ineligible for consid-
eration for the guarantee if its lowest credit rating from any nationally 
recognized investment rating firm as defined in subsection (b)(16) of 
this section is the same as or higher than that of the PSF. 

(4) Late application. An application received after the ap-
plication deadline will be considered a valid application for the sub-
sequent month, unless withdrawn by the submitting open-enrollment 
charter holder before the end of the subsequent month. 

(5) Notice of application status. Each open-enrollment 
charter holder that submits a valid application will be notified of the 
application status within 15 business days of the application deadline. 

(6) Reapplication. If an open-enrollment charter holder 
does not receive designation as a charter district, does not receive 
approval for the guarantee, or for any reason does not receive approval 
of the bonds from the attorney general within the time period specified 
in subsection (f)(5) of this section, the charter holder may reapply 
in a subsequent month. An application that was denied approval 
for the guarantee or that was submitted by a charter holder that the 
commissioner determined did not meet the criteria for charter district 
designation will not be retained for consideration in subsequent 
months. A reapplication fee will be required unless the conditions 
described in subsection (e)(1)(D) of this section apply to the charter 
holder. 

(f) Approval for the guarantee; charter district responsibilities 
on receipt of approval. 

(1) Approval for the guarantee and charter renewal or 
amendment. 

(A) If an open-enrollment charter holder applies for the 
guarantee within the 12 months before the charter holder's charter is 
due to expire, application approval will be contingent on successful 
renewal of the charter, and the bonds for which the open-enrollment 
charter holder is applying for the guarantee may not be issued before 
the successful renewal of the charter. 

(B) If an open-enrollment charter holder proposes to 
use the proceeds of the bonds for which it is applying for the guar-
antee for an expansion that requires a charter amendment, application 
approval will be contingent on approval of the amendment, and the 
bonds may not be issued before approval of the amendment. 

(2) Initial and final approval provisions. 

(A) The commissioner may require an applicant charter 
district to obtain final approval for the guarantee as described in para-
graph (4) of this subsection if: 

(i) during the monthly estimation of PSF capacity 
described in §33.6 of this title, the commissioner determines that the 
available capacity of the PSF as described in §33.6 of this title is 10% 
or less; or 

(ii) during the monthly estimation of the available 
capacity of the PSF to guarantee bonds for charter districts described 
in subsection (d) of this section, the commissioner determines that the 
available capacity of the PSF to guarantee bonds for charter districts is 
10% or less. 

(B) If the commissioner has not made such a determi-
nation: 

(i) the commissioner will consider the initial ap-
proval described in paragraph (3) of this subsection as both the initial 
and final approval; and 

(ii) an applicant charter district that has received no-
tification of initial approval for the guarantee, as described in paragraph 
(3) of this subsection, may consider that notification as notification of 
initial and final approval for the guarantee and may complete the sale 
of the applicable bonds. 
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(3) Initial approval. 

(A) The following provisions apply to all applications 
for the guarantee, regardless of whether an application is for a new 
money, refunding, or combination issue. Under TEC, §45.056, the 
commissioner will investigate the financial status of the applicant char-
ter district and the accreditation status of all open-enrollment charter 
schools operated under the charter. For the charter district's application 
to be eligible for initial approval by the commissioner, each open-en-
rollment charter school operated under the charter must be accredited, 
and the charter district must be financially sound. The commissioner's 
review will include review of the following: 

(i) the purpose of the bond issue; 

(ii) the accreditation status, as defined by §97.1055 
of this title (relating to Accreditation Status), of all open-enrollment 
charter schools operated under the charter in accordance with the fol-
lowing, except that, if an open-enrollment charter school operated un-
der the charter has not yet received an accreditation rating because it 
is in its first year of operation, that fact will not impact the charter dis-
trict's eligibility for consideration for the guarantee: 

(I) if the accreditation status of all open-enroll-
ment charter schools operated under the charter is Accredited, the char-
ter district will be eligible for consideration for the guarantee; 

(II) if the accreditation status of any open-enroll-
ment charter school operated under the charter is Accredited-Warned or 
Accredited-Probation, the commissioner will investigate the underly-
ing reason for the accreditation rating to determine whether the accred-
itation rating is related to the open-enrollment charter school's financial 
soundness. If the accreditation rating is related to the open-enrollment 
charter school's financial soundness, the charter district will not be eli-
gible for consideration for the guarantee; or 

(III) if the accreditation status of any open-en-
rollment charter school operated under the charter is Not Accredited-
Revoked, the charter district will not be eligible for consideration for 
the guarantee; 

(iii) the charter district's financial status and stabil-
ity, regardless of each open-enrollment charter school's accreditation 
rating, including approval of the bonds by the attorney general under 
the provisions of TEC, §53.40; 

(iv) whether TEA has required the charter district to 
submit a financial plan under §109.1101 of this title (relating to Finan-
cial Solvency Review) in the last three years; 

(v) the audit history of the charter district and of all 
open-enrollment charter schools operated under the charter; 

(vi) the charter district's compliance with statutes 
and rules of TEA and with applicable state and federal program re-
quirements and the compliance of all open-enrollment charter schools 
operated under the charter with these statutes, rules, and requirements; 

(vii) any interventions and sanctions to which the 
charter district has been subject; to which any of the open-enrollment 
charter schools operated under the charter has been subject; and, if ap-
plicable, to which any of the open-enrollment charter school campuses 
operated under the charter has been subject; 

(viii) formal complaints received by TEA that have 
been made against the charter district, against any of the open-enroll-
ment charter schools operated under the charter, or against any of the 
open-enrollment charter school campuses operated under the charter; 

(ix) the state academic accountability rating of all 
open-enrollment charter schools operated under the charter and the 

campus ratings of all open-enrollment charter school campuses oper-
ated under the charter; 

(x) any unresolved corrective actions that are less 
than one year old; and 

(xi) whether the charter district is considered a high-
risk grantee by the TEA office responsible for planning, grants, and 
evaluation. 

(B) The commissioner will limit approval for the guar-
antee to a charter district with a historical debt service coverage ratio, 
based on annual debt service, of at least 1.1 for the most recently com-
pleted fiscal year and a projected debt service coverage ratio, based on 
projected revenues and expenses and maximum annual debt service, 
of at least 1.2. If the bond issuance for which an application has been 
submitted is the charter district's first bond issuance, the commissioner 
will evaluate only projected debt service coverage. Projections of rev-
enues and expenses are subject to approval by the commissioner. 

(C) The commissioner will grant or deny initial ap-
proval for the guarantee based on the review described in subparagraph 
(A) of this paragraph and the limitation described in subparagraph (B) 
of this paragraph and will provide an applicant charter district whose 
application has received initial approval for the guarantee written 
notice of initial approval. 

(4) Final approval. The provisions of this paragraph apply 
only as described in paragraph (2) of this subsection. A charter district 
must receive final approval before completing the sale of the bonds for 
which the charter district has received notification of initial approval. 

(A) A charter district that has received initial approval 
must provide a written notice to TEA two business days before issuing 
a preliminary official statement (POS) for the bonds that are eligible for 
the guarantee or two business days before soliciting investment offers, 
if the bonds will be privately placed without the use of a POS. 

(i) The charter district must receive written confir-
mation from TEA that the capacity continues to be available and must 
continue to meet the requirements of subsection (e)(2) of this section 
before proceeding with the public or private offer to sell bonds. 

(ii) TEA will provide this notification within one 
business day of receiving the notice of the POS or notice of other 
solicitation offers to sell the bonds. 

(B) A charter district that received confirmation from 
TEA in accordance with subparagraph (A) of this paragraph must pro-
vide written notice to TEA of the placement of an item to approve the 
bond sale on the agenda of a meeting of the bond issuer's board of di-
rectors no later than two business days before the meeting. If the bond 
sale is completed pursuant to a delegation by the issuer to a pricing 
officer or committee, notice must be given to TEA no later than two 
business days before the execution of a bond purchase agreement by 
such pricing officer or committee. 

(i) The charter district must receive written confir-
mation from TEA that the capacity continues to be available for the 
bond sale before the approval of the sale by the bond issuer or by the 
pricing officer or committee. 

(ii) TEA will provide this notification within one 
business day before the date that the bond issuer expects to complete 
the sale by official action of the bond issuer or of a pricing officer or 
committee. 

(C) TEA will process requests for final approval from 
charter districts that have received initial approval on a first come, first 
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served basis. Requests for final approval must be received before the 
expiration of the initial approval. 

(D) A charter district may provide written notification 
as required by this paragraph by facsimile transmission, by email, or in 
another manner prescribed by the commissioner. 

(5) Charter district responsibilities on receipt of approval. 

(A) Once a charter district is awarded initial approval 
for the guarantee, each issuance of the bonds must be approved by the 
attorney general within 180 days of the date of the letter granting the 
approval for the guarantee. The initial approval for the guarantee will 
expire at the end of the 180-day period. The commissioner may extend 
the 180-day period, based on extraordinary circumstances, on receiving 
a written request from the charter district or the attorney general before 
the expiration of the 180-day period. 

(B) If applicable, the charter district must comply with 
the provisions for final approval described in paragraph (4) of this sub-
section to maintain approval for the guarantee. 

(C) If the bonds are not approved by the attorney gen-
eral within 180 days of the date of the letter granting the approval for the 
guarantee, the commissioner will consider the application withdrawn, 
and the charter district must reapply for a guarantee. 

(D) A charter district may not represent bonds as guar-
anteed for the purpose of pricing or marketing the bonds before the date 
of the letter granting approval for the guarantee. 

(E) The charter district must provide evidence of the fi-
nal investment grade rating of the bonds to TEA after receiving initial 
approval but before the distribution of the preliminary official state-
ment for the bonds or, if the bonds are offered in a private placement, 
before approval of the bond sale by the governing body of the charter 
district. 

(F) A charter district must identify by legal description 
any educational facility purchased or improved with bond proceeds no 
later than 30 days after entering into a binding commitment to expend 
bond proceeds for that purpose. The charter district must identify at 
that time whether and to what extent debt service will be paid with any 
source of revenue other than state funds. 

(g) Allocation of specific holdings. If necessary to success-
fully operate the BGP, the commissioner may allocate specific hold-
ings of the PSF to specific bond issues guaranteed under this section. 
This allocation will not prejudice the right of the SBOE to dispose of 
the holdings according to law and requirements applicable to the fund; 
however, the SBOE will ensure that holdings of the PSF are available 
for a substitute allocation sufficient to meet the purposes of the initial 
allocation. This allocation will not affect any rights of the bond holders 
under law. 

(h) Defeasance. The guarantee will be completely removed 
when bonds guaranteed by the BGP are defeased, and such a provision 
must be specifically stated in the bond resolution. If bonds guaranteed 
by the BGP are defeased, the charter district must notify the commis-
sioner in writing within ten calendar days of the action. 

(i) Payments. For purposes of the provisions of TEC, Chap-
ter 45, Subchapter C, matured principal and interest payments are lim-
ited to amounts due on guaranteed bonds at scheduled maturity, at 
scheduled interest payment dates, and at dates when bonds are subject 
to mandatory redemption, including extraordinary mandatory redemp-
tion, in accordance with their terms. All such payment dates, including 
mandatory redemption dates, must be specified in the bond order or 
other document pursuant to which the bonds initially are issued. With-
out limiting the provisions of this subsection, payments attributable to 

an optional redemption or a right granted to a bondholder to demand 
payment on a tender of such bonds according to the terms of the bonds 
do not constitute matured principal and interest payments. 

(j) Guarantee restrictions. The guarantee provided for eligible 
bonds under the provisions of TEC, Chapter 45, Subchapter C, is re-
stricted to matured bond principal and interest. The guarantee applies 
to all matured interest on eligible bonds, whether the bonds were is-
sued with a fixed or variable interest rate and whether the interest rate 
changes as a result of an interest reset provision or other bond resolu-
tion provision requiring an interest rate change. The guarantee does not 
extend to any obligation of a charter district under any agreement with 
a third party relating to bonds that is defined or described in state law 
as a "bond enhancement agreement" or a "credit agreement," unless the 
right to payment of such third party is directly as a result of such third 
party being a bondholder. 

(k) Notice of default. A charter district that has determined 
that it is or will be unable to pay maturing or matured principal or 
interest on a guaranteed bond must immediately, but not later than the 
fifth business day before the maturing or matured principal or interest 
becomes due, notify the commissioner. 

(l) Charter District Bond Guarantee Reserve Fund. The Char-
ter District Bond Guarantee Reserve Fund is a special fund in the state 
treasury outside the general revenue fund and is managed by the SBOE 
in the same manner that the PSF is managed by the SBOE. 

(m) Payment from Charter District Bond Guarantee Reserve 
Fund and PSF. 

(1) Immediately after the commissioner receives the notice 
described in subsection (k) of this section, the commissioner will no-
tify the Texas PSF Corporation of the notice of default and instruct the 
comptroller to transfer from the Charter District Bond Guarantee Re-
serve Fund established under TEC, §45.0571, to the charter district's 
paying agent the amount necessary to pay the maturing or matured prin-
cipal or interest. 

(2) If money in the reserve fund is insufficient to pay the 
amount due on a bond under paragraph (1) of this subsection, the com-
missioner will instruct the comptroller to transfer from the appropriate 
account in the PSF to the charter district's paying agent the amount nec-
essary to pay the balance of the unpaid maturing or matured principal 
or interest. 

(3) Immediately after receipt of the funds for payment of 
the principal or interest, the paying agent must pay the amount due and 
forward the canceled bond or coupon to the comptroller. The comp-
troller will hold the canceled bond or coupon on behalf of the fund or 
funds from which payment was made. 

(4) To ensure that the charter district reimburses the reserve 
fund and the PSF, if applicable, the commissioner will withhold from 
state funds otherwise payable to the charter district the amount that the 
charter district owes in reimbursement. 

(5) Funds intercepted for reimbursement under paragraph 
(4) of this subsection will be used to fully reimburse the PSF before 
any funds reimburse the reserve fund. If the funds intercepted under 
paragraph (4) of this subsection are insufficient to fully reimburse the 
PSF with interest, subsequent payments into the reserve fund will first 
be applied to any outstanding obligation to the PSF. 

(6) Following full reimbursement to the reserve fund and 
the PSF, if applicable, with interest, the comptroller will further can-
cel the bond or coupon and forward it to the charter district for which 
payment was made. Interest will be charged at the rate determined un-
der the Texas Government Code (TGC), §2251.025(b). Interest will 
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accrue as specified in the TGC, §2251.025(a) and (c). For purposes of 
this section, the "date the payment becomes overdue" that is referred 
to in the TGC, §2251.025(a), is the date that the comptroller makes the 
payment to the charter district's paying agent. 

(n) Bonds not accelerated on default. If a charter district fails 
to pay principal or interest on a guaranteed bond when it matures, other 
amounts not yet mature are not accelerated and do not become due by 
virtue of the charter district's default. 

(o) Reimbursement of Charter District Bond Guarantee Re-
serve Fund or PSF. If payment from the Charter District Bond Guaran-
tee Reserve Fund or the PSF is made on behalf of a charter district, the 
charter district must reimburse the amount of the payment, plus inter-
est, in accordance with the requirements of TEC, §45.061. 

(p) Repeated failure to pay. If a total of two or more payments 
are made under the BGP on the bonds of a charter district, the com-
missioner may take action in accordance with the provisions of TEC, 
§45.062. 

(q) Report on the use of funds and confirmation of use of funds 
by independent auditor. A charter district that issues bonds approved 
for the guarantee must report to TEA annually in a form prescribed by 
the commissioner on the use of the bond funds until all bond proceeds 
have been spent. The charter district's independent auditor must con-
firm in the charter district's annual financial report that bond funds have 
been used in accordance with the purpose specified in the application 
for the guarantee. 

(r) Failure to comply with statute or this section. An open-en-
rollment charter holder's failure to comply with the requirements of 
TEC, Chapter 45, Subchapter C, or with the requirements of this sec-
tion, including by making any material misrepresentations in the char-
ter holder's application for charter district designation and the guar-
antee, constitutes a material violation of the open-enrollment charter 
holder's charter. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300612 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: March 1, 2023 
Proposal publication date: December 22, 2022 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 262. TEXAS HOME LIVING 
(TxHmL) PROGRAM AND COMMUNITY FIRST 
CHOICE (CFC) 
The Texas Health and Human Services Commission (HHSC) 
adopts in Texas Administrative Code Title 26, Part 1, Chapter 

262, Texas Home Living (TxHmL) Program and Community First 
Choice (CFC), new Subchapters A - I, comprising new §§262.1 -
262.9, 262.101 - 262.107, 262.201, 262.202, 262.301 - 262.304, 
262.401, 262.501 - 262.508, 262.601, 262.602, 262.701, and 
262.801. 
Sections 262.3, 262.5, 262.6, 262.8, 262.9, 262.103, 262.105, 
262.106, 262.201, 262.202, 262.302, 262.401, 262.501, 
262.502, 262.508, 262.601, 262.701, and 262.801 are adopted 
with changes to the proposed text as published in the Septem-
ber 16, 2022, issue of the Texas Register (47 TexReg 5636). 
These rules will be republished. 
Sections 262.1, 262.2, 262.4, 262.7, 262.101, 262.102, 
262.104, 262.107, 262.301, 262.303, 262.304, 262.503, 
262.504, 262.505, 262.506, 262.507, and 262.602 are adopted 
without changes to the proposed text as published in the 
September 16, 2022, issue of the Texas Register (47 TexReg 
5636). These rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The TxHmL Program is a Medicaid waiver program approved 
by the Centers for Medicare & Medicaid Services (CMS) under 
§1915(c) of the Social Security Act. This waiver program pro-
vides community-based services and supports to an eligible in-
dividual as an alternative to services provided in an institutional 
setting. The adopted rules move certain TxHmL Program rules 
from 40 TAC Chapter 9, Subchapter N to 26 TAC Chapter 262. 
The repeal of §§9.551, 9.552, 9.554, 9.556, 9.558, 9.560 - 9.563, 
9.566 - 9.568, 9.570, 9.571, 9.573 - 9.575, 9.582, and 9.583 in 
40 TAC Chapter 9, Subchapter N are proposed elsewhere in this 
issue of the Texas Register. 

The adopted rules do not include §§9.572, 9.576, 9.578 - 9.581, 
and §§9.584 - 9.587. HHSC will propose rules containing the 
certification standards for the TxHmL Program in a different rule 
project. 
The adopted rules ensure that the TxHmL Program complies 
with the requirements in Title 42, Code of Federal Regula-
tions (CFR), Chapter IV, Subchapter C, Part 441, Subpart G, 
§441.301(c)(1) - (5). In 2014, CMS amended this regulation to 
establish new requirements for Home and Community-Based 
Services (HCBS) Medicaid Programs, including requirements 
for HCBS program settings and person-centered planning. 
CMS has given states until March 2023 to fully comply with 
the requirements in 42 CFR §441.301(c)(1) - (5). The adopted 
rules will also ensure compliance with the requirements in 42 
CFR Chapter IV, Subchapter C, Part 441, Subpart K, §441.530, 
regarding Home and Community-Based Setting, §441.535, 
regarding Assessment of functional need; and §441.540 re-
garding the Person-centered service plan, for Community First 
Choice (CFC) services because CFC services are available to 
individuals enrolled in the TxHmL Program. 
The adopted rules implement Texas Government Code 
§531.02161(b)(4) which requires HHSC to ensure that, if cost 
effective, clinically effective, and allowed by federal law, a 
Medicaid recipient has the option to receive certain services, 
including occupational therapy (OT), physical therapy (PT), and 
speech-language pathology as a telehealth service. 
The adopted rules require the initial TxHmL eligibility assess-
ments to be conducted in person and the CFC personal assis-
tance services/habilitation (PAS/HAB) assessment to be com-
pleted in person unless certain conditions exist in which case 
the assessment may be completed by telehealth, telephone, or 
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video conferencing. These requirements help ensure the as-
sessments are thorough and accurate. 
The adopted rules include provisions regarding the denial, sus-
pension, reduction, or termination of an individual's TxHmL Pro-
gram services to explain HHSC's process in taking one of these 
actions. The adopted rules change the existing service coordi-
nation monitoring requirement from 90 days to 30 days during 
an individual's suspension. 
The adopted rules require a program provider and local intel-
lectual and developmental disability authority (LIDDA) to submit 
a translation of non-English documentation submitted to HHSC. 
The purpose of the adopted rule is to help ensure that HHSC's 
reviews of documentation are efficient. 
The adopted rules require a registered nurse (RN) to complete 
a comprehensive nursing assessment of an individual in person 
under specified circumstances. This requirement is included to 
ensure the comprehensive nursing assessment is clinically ef-
fective, thorough, and accurate and to help ensure the health 
and safety of an individual. 
The adopted rules codify current practice related to individuals 
in the TxHmL Program transferring to another program provider 
or choosing a different service delivery option. 
The adopted rules provide that HHSC may allow program 
providers and service coordinators to use one or more of the 
exceptions specified in the rule while an executive order or 
proclamation declaring a state of disaster under Texas Govern-
ment Code §418.014 is in effect. This provision helps ensure 
that providers and service coordinators are able to provide 
services effectively during a disaster. 
COMMENTS 

The 31-day comment period ended October 17, 2022. 
During the 31-day comment period that ended October 17, 2022, 
and the public hearing held on September 26, 2022, HHSC re-
ceived comments regarding the proposed rules from four com-
menters, including Helen Farabee Centers, LTO Ventures, and 
Texas Council of Community Centers. 
COMMENT: One commenter requested that HHSC provide the 
entire definition of a term instead of including a reference to an-
other rule. 
RESPONSE: HHSC declines to make changes in response to 
this comment. HHSC references another rule to define a term 
instead of providing the entire definition to avoid inconsistent def-
initions if the definition of the term in the other rule changes. 
COMMENT: One commenter requested that HHSC include "inte-
grated" in the term "competitive employment" or in its definition. 
RESPONSE: HHSC declines to make changes in response 
to this comment. The term "competitive employment" is used 
only in the description of "supported employment" in proposed 
§262.5. In that context, "competitive employment" means em-
ployment that pays an individual at least minimum wage if the 
individual is not self-employed and does not necessarily include 
employment integrated into the community. 
COMMENT: One commenter recommended that HHSC create 
a separate definition for "representative payee" that is indepen-
dent of the "legally authorized representative (LAR)" definition 
because using both terms synonymously in the rules is confus-
ing. 

RESPONSE: HHSC declines to make changes in response to 
this comment because a "representative payee" is a type of LAR. 
COMMENT: One commenter requested that HHSC remove the 
reference to "applicant" in the person-directed plan (PDP) defi-
nition. 
RESPONSE: HHSC declines to make changes in response to 
this comment because the requirement for a PDP applies to an 
applicant. 
COMMENT: One commenter requested that transportation be 
added as a component of the CFC service because it is vital in 
fulfilling CFC activities such as community integration. 
RESPONSE: Based on the Medicaid State Plan, proposed 
§262.6 includes a description of CFC PAS/HAB and the descrip-
tion does not include transportation as a CFC PAS/HAB activity. 
In addition, transportation is an available service through com-
munity support in the TxHmL Program. HHSC declines to make 
changes in response to this comment because the requested 
revisions are inconsistent with the Medicaid State Plan and 
would require additional analysis and a change to the Medicaid 
State Plan with CMS approval. 
COMMENT: One commenter expressed concern about the in-
tegrity of translated information by a LIDDA and that LIDDAs may 
not have adequate resources to translate. The commenter sug-
gested that HHSC delete this provision or clarify what it means 
by "documentation." 
RESPONSE: HHSC proposed §262.7 requiring a program 
provider and a LIDDA to provide HHSC a translation of infor-
mation in English to help ensure that HHSC staff can perform 
utilization review functions timely and efficiently. HHSC believes 
it is the program provider's or LIDDA's responsibility to provide 
documentation to HHSC that does not require translation by 
HHSC staff, and that program providers and LIDDAs are capable 
of providing accurate translations. The word "documentation" in 
proposed §262.7 means any documentation submitted to HHSC 
by a program provider or LIDDA and, therefore, no clarification 
is needed. HHSC declines to make changes in response to 
these comments. 
COMMENT: One commenter requested that HHSC revise the 
HHSC comprehensive nursing assessment form to align with the 
requirements in proposed §262.8. 
RESPONSE: HHSC will consider revising the HHSC compre-
hensive nursing assessment form as requested when that form 
is under review by HHSC. 
COMMENT: Several commenters disagreed with the 
requirements in proposed §262.103(k)(1)(A)(i)(I) and 
§262.103(k)(1)(B)(i) for a LIDDA to conduct a determination 
of intellectual disability (DID) and an inventory for client and 
agency planning (ICAP) in person. The commenters expressed 
that these requirements would limit or delay access to services 
for individuals. These commenters requested that HHSC 
consider the established validity of several psychological 
assessments conducted remotely and allow an authorized 
provider/clinician to use their clinical judgment in deciding the 
best modality for conducting the DID and ICAP. One commenter 
requested that synchronous audiovisual interactions be 
considered an appropriate alternative to in-person meetings 
when the practitioner determines such remote interaction to be 
clinically appropriate. The commenter also asked to include in 
proposed 262.103(k)(1)(B)(i) that the LIDDA conduct an "initial" 
ICAP assessment in person or "via synchronous audiovisual 
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interaction that allows for a real-time interface to ensure validity 
of the results." The commenter asked to add "initial" because 
subsequent ICAPs are conducted by providers. 
RESPONSE: HHSC declines to make changes in response to 
these comments. HHSC believes that initial assessments for 
waiver program eligibility, including the standardized measures 
of an individual's intellectual functioning, adaptive abilities, and 
deficits that informs the DID and the ICAP, must be conducted 
in person to ensure the assessments are thorough and accu-
rate. HHSC declines to add "initial" before ICAP assessment, 
because the additional wording is not needed to understand the 
purpose of the assessment. 
COMMENT: One commenter suggested that HHSC replace 
the phrase "for completing" to "to complete" in proposed 
§262.103(k)(4)(A). The commenter also suggested adding "or 
transmits the signed and dated document" for clarity in proposed 
§262.103(o)(4). 
RESPONSE: HHSC agrees with the requested changes and 
revised the proposed rules for clarity. Specifically, HHSC 
replaced "for completing" with "to complete" in proposed 
§262.103(k)(4)(A) and §262.302(a)(2)(A). HHSC also revised 
proposed §262.103(o)(4) and §262.302(a)(6)(B) to clarify that 
an applicant or LAR provides a signed and dated individual plan 
of care (IPC) to the service coordinator in person, electronically, 
by fax, or by United States mail. 
COMMENT: One commenter requested revision to proposed 
§262.105(f) that outlines the supporting documentation that 
must be submitted to HHSC to effectively demonstrate a rec-
ommended level of need (LON) to HHSC. 
RESPONSE: HHSC declines to make changes in response to 
this comment. The documentation requirements for demonstrat-
ing a recommended LON to HHSC are lengthy and listed on the 
HHSC website. 
COMMENT: One commenter suggested HHSC develop a 
process to allow for a temporary LON increase when an indi-
vidual exhibits dangerous behavior that manifests quickly and 
requires immediate increase in support and services. The com-
menter also suggested that HHSC remove the documentation 
requirement in proposed §262.105(h)(3) showing more service 
providers are available than would be needed if the individual 
did not exhibit dangerous behavior. 
RESPONSE: HHSC declines to make changes in response to 
this comment. Developing a process to allow a temporary in-
crease in LON would require additional analysis. The documen-
tation required to demonstrate an individual's dangerous behav-
ior, as described in proposed §262.105(h), is reasonable and 
necessary to justify an increase in an individual's LON. 
COMMENT: One commenter requested that HHSC clarify 
and provide training regarding the person-centered planning 
process, including what requirements must be documented. 
RESPONSE: HHSC did not make changes in response to this 
comment. HHSC currently has person-centered planning and 
person-centered thinking trainings available on the HHS Learn-
ing Portal. 
COMMENT: One commenter requested that HHSC clarify pro-
posed §262.201(d)(6) regarding the requirement of the person-
centered planning process to use strategies for solving conflict 
or disagreement within the person-centered planning process. 

RESPONSE: HHSC declines to make changes in response to 
this comment. Proposed §262.201(d)(6) is based on 42 CFR 
§441.301(c)(1)(v) and this language allows for varying strategies 
for solving conflict or disagreement as needed. 
COMMENT: One commenter requested that HHSC remove the 
requirement in proposed §262.201(d)(7)(B) because LIDDA staff 
do not have the qualifications of service providers to provide to 
individuals or LARs. Two commenters requested HHSC clarify 
if proposed §262.201(d)(7)(B) is referring to the name and qual-
ifications of TxHmL program providers or service providers. 
RESPONSE: HHSC declines to make changes in response to 
these comments. Proposed §262.201(d)(7)(B) requires that 
the person-centered planning process provide an individual or 
LAR with the name and qualifications of the individual's service 
providers in writing and, therefore, the LIDDA and program 
provider must ensure this requirement is met. "Service provider" 
is defined in proposed §262.3(79). Also, a program provider 
must make available all records, reports, and other information 
related to the delivery of TxHmL Program services and CFC 
services as requested by other authorized agencies, including 
the LIDDA, in accordance with 40 TAC §9.178(g). 
COMMENT: Several commenters requested that proposed 
§262.202(a) be revised to require that a home and commu-
nity-based setting allow individuals to receive services in the 
community to the same degree of access as individuals not 
receiving Medicaid HCBS, that the setting be selected by the 
individual among setting options as defined and documented in 
the person-centered service plan, and that the setting facilitate 
individual choice regarding services and supports and service 
providers. 
Response: HHSC agrees with the requested changes and re-
vised proposed §262.202(a) to be in compliance with 42 CFR 
§441.301(c)(4). The revisions include specifying that subsec-
tion (a) describes the qualities of a "home and community-based 
setting." HHSC also revised proposed §262.202(a) to use the 
term "home and community-based setting." HHSC changed the 
title of proposed §262.202 from "Requirements for Service Set-
tings" to "Requirements for Home and Community-Based Set-
tings" so that the section title more accurately reflects the con-
tents of the section. Because of the change made in the title of 
proposed §262.202, HHSC changed the title of Subchapter C, 
from "Person-Centered Planning and Service Settings" To "Per-
son-Centered Planning and Home and Community-Based Set-
tings." HHSC also revised the definition of "PDP" in proposed 
§262.3(60) by adding that the PDP includes the setting selected 
by an individual or LAR for each service." 
COMMENT: One commenter requested that proposed 
§262.202(a)(2) regarding the setting supporting "the individual's 
access to the greater community to the same degree as a 
person not enrolled in a Medicaid waiver program" be revised to 
support the individual's access to the greater community to the 
same degree as a person living "in the same community" and 
not enrolled in a Medicaid waiver program. 
RESPONSE: HHSC declines to make a change in response to 
this comment because proposed §262.202(a)(1), reformatted as 
subsection (a)(2), is based on 42 CFR §441.301(c)(4). 
COMMENT: One commenter requested HHSC remove the pro-
vision in proposed §262.301(a)(2) because non-waiver services 
are already documented in the PDP and the IPC is an authoriza-
tion document. 
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RESPONSE: Based on the TxHmL waiver application, proposed 
§262.301(a)(2) provides that the IPC must be based on the PDP 
and specify the services and supports to be provided to the in-
dividual through resources other than TxHmL Program services 
or CFC services during an IPC year. HHSC declines to make 
changes in response to this comment because the requested 
revision is inconsistent with the TxHmL waiver application and 
would require a change to the TxHmL waiver application with 
CMS approval. 
COMMENT: One commenter suggested HHSC ensure the 
Texas Medicaid and Healthcare Partnership system allows 
service coordinators and providers to update IPC information if 
details change before the start of the IPC. 
RESPONSE: HHSC declines to make changes in response to 
this comment because it is outside the scope of this rule project. 
COMMENT: One commenter requested HHSC revise proposed 
§262.302(a)(4) to allow an individual or LAR to sign the finalized 
PDP electronically. 
RESPONSE: HHSC declines to make changes in response to 
this comment because 40 TAC §49.305 addresses policies re-
lated to electronic signatures. 
COMMENT: One commenter suggested that HHSC revise pro-
posed §262.501(a) and §262.502(a) to delineate the process of a 
transfer when a service coordinator receives information from an 
individual or LAR that the individual wants to transfer or the LAR 
wants the individual to transfer to a different program provider or 
FMSA, or that an individual, or LAR wants the individual to be-
gin to receive a service through the consumer directed services 
(CDS) option, from the process when the service coordinator re-
ceives the information from a different person. 
RESPONSE: HHSC agrees with the commenter and revised 
proposed §262.501(a) and §262.202(a) to clarify the service co-
ordinator's required activities after receiving information, from an 
individual or LAR or another person, about a desire to transfer 
to a different program provider or to receive services through the 
CDS option. 
COMMENT: One commenter suggested that the written state-
ment required in proposed §262.508(a)(3) be signed by the LAR 
in appropriate circumstances. 
RESPONSE: HHSC agrees with the commenter and revised 
proposed §262.508(a)(3), as requested by the commenter, to 
provide that the written statement that the individual no longer 
wants TxHmL Program services be signed by the individual "or 
LAR." 
COMMENT: One commenter requested that HHSC revise pro-
posed §262.701(j)(3) to require the service coordinator to use an 
HHSC form to document the provision to the individual or LAR 
of the booklet, "Your Rights In the Texas Home Living (TxHmL) 
Program," and an oral explanation of the rights in the booklet. 
RESPONSE: HHSC declines to make changes in response to 
this comment because a form with the information described 
has not been developed. HHSC will consider developing a form 
when updating handbooks and forms. 
COMMENT: One commenter requested that to ensure consis-
tent documentation among service coordinators, HHSC develop 
booklets and forms for service coordinators to use when inform-
ing applicants and individuals about responsibilities related to 
electronic visit verification, as required by proposed §262.701(u). 

RESPONSE: HHSC declines to make changes in response to 
this comment. As described in proposed §262.701(u)(1)(A), 
§262.701(u)(2)(A), and §262.701(u)(3)(A), HHSC requires 
service coordinators to use HHSC form 8516, Electronic 
Visit Verification Responsibilities and Additional Information 
to explain information to applicants and individuals about re-
sponsibilities related to electronic visit verification. This form is 
available on HHSC's website. 
COMMENT: One commenter requested that HHSC revise pro-
posed §262.701(o) to require a service coordinator to have con-
tact to provide service coordination during a month in which "the 
service coordinator is aware" that an individual "might" not re-
ceive an TxHmL Program service because service coordinators 
are not always informed when an individual's plans change and 
are unaware to make the required contact. Additionally, the com-
menter suggested a service coordinator contact should not be 
required during a month in which it is anticipated that the individ-
ual will not receive an TxHmL Program service because of being 
on an extended vacation. 
RESPONSE: HHSC declines to make changes in response to 
this comment. In accordance with proposed §262.101(a)(9) and 
the TxHmL waiver application, an individual requires the pro-
vision of at least one TxHmL Program service per month or a 
monthly monitoring visit by a service coordinator to be eligible for 
the TxHmL Program. Further, HHSC does not believe that the 
requested revision to proposed §262.701(o) results in a mean-
ingful change to the proposed provision. 
COMMENT: One commenter requested that HHSC revise pro-
posed §262.801(i)(3)(B)(iii)(II) to prohibit only the parent, sibling, 
or child of an individual, not the relative of an individual, from be-
ing the vendor used to repair an adaptive aid that was damaged 
because of the disaster. 
RESPONSE: The prohibition on a relative being an adaptive 
aid vendor in proposed §262.801(i)(3)(B)(iii)(II) is based on the 
TxHmL waiver application. HHSC declines to make changes in 
response to this comment because the requested revision is in-
consistent with the TxHmL waiver application and would require 
additional analysis and a change to the TxHmL waiver applica-
tion with CMS approval. 
COMMENT: One commenter requested that HHSC revise pro-
posed §262.801(g) to provide that a service coordinator is not 
required to ensure that an individual who resides in the disaster 
area or LAR signs "any documentation that requires a wet signa-
ture, including documentations for enrollment activities, targeted 
case management activities and rights of an individual," during 
an executive order or proclamation declaring a state of disaster. 
RESPONSE: HHSC declines to make changes in response to 
this comment because the change would require additional anal-
ysis and, in part, is beyond the scope of this project. Require-
ments for signatures of an individual or LAR on documentation 
related to targeted case management are not included in these 
proposed rules. 
In addition to the changes made to the rules in response to com-
ments, HHSC made changes to the rules that are not in response 
to comments. 
HHSC revised the definition of "implementation plan" in pro-
posed §262.3(38) for clarity. 
HHSC moved the definition of "in person or in-person" in pro-
posed §262.3(42) to §262.3(39) for alphabetization. 
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HHSC revised the definition of "service planning team" in pro-
posed §262.3(78) to reflect current practice. 
HHSC replaced the term, "practice" with "provision" in the de-
scription of "occupational therapy" in proposed §262.5(a)(4) to 
make it consistent with the descriptions of other therapy services 
in the TxHmL rules. 
HHSC removed the requirement for an RN to complete a com-
prehensive nursing assessment of an "applicant" in person in 
proposed §262.8(a)(1) because nursing is not provided to an 
"applicant." Instead HHSC clarified that an RN must complete a 
comprehensive nursing assessment of an "individual" if the ini-
tial IPC includes a sufficient number of RN nursing units for the 
program provider's RN to perform a comprehensive nursing as-
sessment. 
In addition, HHSC revised proposed §262.8(a)(2)(A), reformat-
ted as subsection (a)(2), to further refine the circumstances of 
when an RN is required to complete a comprehensive nursing 
assessment in person if an individual's health status changes. 
Specifically, proposed §262.8(a)(2) was revised to require an RN 
to complete a comprehensive nursing assessment in person if 
there is a significant change in an individual's health or functional 
status, that, (1) based on a determination by the RN, will not nor-
mally resolve itself without further intervention and (2) requires 
review or revision of the IPC. This change was made because 
HHSC determined that it is not always clinically necessary for an 
RN to complete a comprehensive nursing assessment when the 
health status of an individual changes. 
HHSC revised proposed §262.8(b) to provide that a compre-
hensive nursing assessment required to be completed in per-
son in accordance with proposed §262.8(a)(2)(D), reformatted 
as subsection (a)(5), does not have to be completed in person "if 
the comprehensive nursing assessment is not the annual com-
prehensive nursing assessment (in addition to "if an unlicensed 
service provider is not performing a delegated nursing task or 
a health maintenance activity for the individual"). This change 
was made to be consistent with the requirements in subsection 
(a)(3) that the annual comprehensive nursing assessment must 
be completed in person if a nursing service is on the individual's 
renewal IPC. 
Further, HHSC revised proposed §262.8(c) to allow an RN 
to document a comprehensive nursing assessment using the 
HHSC Comprehensive Nursing Assessment form "or a form that 
contains all of the same elements as the HHSC Comprehensive 
Nursing Assessment form." This change was made to make the 
proposed rule consistent with current practice. 
HHSC revised §262.801(d) to remove "except as provided in 
subsection (e) of this section" because subsection (e) does not 
refer to a comprehensive nursing assessment. 
HHSC revised proposed §262.106(c)(3) and §262.106(d) to clar-
ify that HHSC notifies the service coordinator in the HHSC data 
system that the recommended LON has been denied. This re-
vision was made to be consistent with the revision made to the 
adopted Home and Community-based Services Program rules 
in response to a comment. 
Based on direction from CMS regarding the heightened scrutiny 
process, HHSC revised proposed §262.202(b) to include de-
scriptions of additional settings that are presumed to have the 
qualities of an institution, including a setting located in a building 
in which a certified ICF/IID operated by a LIDDA or state sup-
ported living center is located but is distinct from the ICF/IID and 

a setting located in a building in which a licensed private ICF/IID, 
a hospital, a nursing facility, or other institution is located but is 
distinct from the ICF/IID, hospital, nursing facility, or other insti-
tution. 
HHSC changed the title of Subchapter F, from "Transfers, De-
nials, Suspensions, Reduction, and Termination" to "Transfers, 
Denials, Suspensions, Reductions, and Terminations." This 
change was made for clarification. 
HHSC revised proposed §262.501(a)(3)(A) to clarify that an 
FMSA does not have a service capacity limit in the HHSC data 
system. 
HHSC updated references to 40 TAC Chapter 2, Subchapter L 
in the adopted TxHmL rules because rules in 40 TAC Chapter 2, 
Subchapter L were administratively transferred to 26 TAC Chap-
ter 331. 
HHSC also made minor editorial changes for clarity. 
SUBCHAPTER A. GENERAL PROVISIONS 
26 TAC §§262.1 - 262.9 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§262.3. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Abuse--

(A) physical abuse; 

(B) sexual abuse; or 

(C) verbal or emotional abuse. 

(2) Actively involved--Significant, ongoing, and support-
ive involvement with an applicant or individual by a person, as deter-
mined by the applicant's or individual's service planning team or pro-
gram provider, based on the person's: 

(A) interactions with the applicant or individual; 

(B) availability to the applicant or individual for assis-
tance or support when needed; and 

(C) knowledge of, sensitivity to, and advocacy for the 
applicant's or individual's needs, preferences, values, and beliefs. 

(3) ADLs--Activities of daily living. Basic personal ev-
eryday activities including tasks such as eating, toileting, grooming, 
dressing, bathing, and transferring. 

(4) Agency foster home--This term has the meaning set 
forth in Texas Human Resources Code §42.002. 

(5) Applicant--A Texas resident seeking services in the 
Texas Home Living (TxHmL) Program. 

(6) Audio-only--An interactive, two-way audio communi-
cation platform that only uses sound. 

(7) Auxiliary aid--A service or device that enables an indi-
vidual with impaired sensory, manual, or speaking skills to participate 
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in the person-centered planning process. An auxiliary aid includes in-
terpreter services, transcription services, and a text telephone. 

(8) Business day--Any day except a Saturday, a Sunday, 
or a national or state holiday listed in Texas Government Code 
§662.003(a) or (b). 

(9) Calendar day--Any day, including weekends and holi-
days. 

(10) CDS option--Consumer directed services option. A 
service delivery option as defined in 40 TAC §41.103 (relating to Def-
initions). 

(11) CFC--Community First Choice. 

(12) CFC ERS--CFC emergency response services. 

(13) CFC FMS--The term used for financial management 
services on the individual plan of care (IPC) of an applicant or individ-
ual if the applicant will receive or the individual receives only CFC per-
sonal assistance services (PAS)/habilitation (HAB) through the CDS 
option. 

(14) CFC support consultation--The term used for support 
consultation on the IPC of an applicant or individual if the applicant 
will receive or the individual receives only CFC PAS/HAB through 
the CDS option. 

(15) CMS--Centers for Medicare & Medicaid Services. 
The federal agency within the United States Department of Health 
and Human Services that administers the Medicare and Medicaid 
programs. 

(16) Competitive employment--Employment that pays an 
individual at least minimum wage if the individual is not self-em-
ployed. 

(17) Comprehensive nursing assessment--A comprehen-
sive physical and behavioral assessment of an individual, including 
the individual's health history, current health status, and current health 
needs, that is completed by a registered nurse (RN). 

(18) Contract--A provisional contract or a standard con-
tract. 

(19) Delegated nursing task--A nursing task delegated by 
a registered nurse to an unlicensed person in accordance with: 

(A) 22 TAC Chapter 224 (relating to Delegation of 
Nursing Tasks by Registered Professional Nurses to Unlicensed 
Personnel for Clients with Acute Conditions or in Acute Care Envi-
ronments); and 

(B) 22 TAC Chapter 225 (relating to RN Delegation to 
Unlicensed Personnel and Tasks Not Requiring Delegation in Indepen-
dent Living Environments for Clients with Stable and Predictable Con-
ditions). 

(20) DFPS--The Department of Family and Protective Ser-
vices. 

(21) DID--Determination of intellectual disability. This 
term has the meaning set forth in §304.102 of this title (relating to 
Definitions). 

(22) DID report--Determination of intellectual disability 
report. This term has the meaning set forth in §304.102 of this title. 

(23) EVV--Electronic visit verification. This term has the 
meaning set forth in 1 TAC §354.4003 (relating to Definitions). 

(24) Exploitation--The illegal or improper act or process of 
using, or attempting to use, an individual or the resources of an indi-
vidual for monetary or personal benefit, profit, or gain. 

(25) FMS--Financial management services. 

(26) FMSA--Financial management services agency. As 
defined in 40 TAC §41.103, an entity that provides FMS to an individ-
ual participating in the CDS option. 

(27) Former military member--A person who served in the 
United States Army, Navy, Air Force, Marine Corps, Coast Guard, or 
Space Force: 

(A) who declared and maintained Texas as the person's 
state of legal residence in the manner provided by the applicable mili-
tary branch while on active duty; and 

(B) who was killed in action or died while in service, or 
whose active duty otherwise ended. 

(28) HCS--Home and Community-based Services. Ser-
vices provided through the HCS Program operated by the Texas Health 
and Human Services Commission (HHSC) as authorized by CMS in 
accordance with §1915(c) of the Social Security Act. 

(29) Health maintenance activities--This term has the 
meaning set forth in 22 TAC §225.4 (relating to Definitions). 

(30) Health-related tasks--Specific tasks related to the 
needs of an individual, which can be delegated or assigned by a 
licensed health care professional under state law to be performed by a 
service provider of CFC PAS/HAB. This includes tasks delegated by 
an RN; health maintenance activities, that may not require delegation; 
and activities assigned to a service provider of CFC PAS/HAB by a 
licensed physical therapist, occupational therapist, or speech-language 
pathologist. 

(31) HHSC--The Texas Health and Human Services Com-
mission. 

(32) Hospital--A public or private institution licensed or 
exempt from licensure in accordance with Texas Health and Safety 
Code (THSC) Chapters 13, 241, 261, or 552. 

(33) IADLs--Instrumental activities of daily living. Activ-
ities related to living independently in the community, including meal 
planning and preparation; managing finances; shopping for food, cloth-
ing, and other essential items; performing essential household chores; 
communicating by phone or other media; and traveling around and par-
ticipating in the community. 

(34) ICAP--Inventory for Client and Agency Planning. An 
instrument designed to assess a person's needs, skills, and abilities. 

(35) ICF/IID--Intermediate care facility for individuals 
with an intellectual disability or related conditions. An ICF/IID is a 
facility in which ICF/IID Program services are provided and that is: 

(A) licensed in accordance with THSC Chapter 252; or 

(B) certified by HHSC, including a state supported liv-
ing center. 

(36) ICF/IID Program--The Intermediate Care Facilities 
for Individuals with an Intellectual Disability or Related Conditions 
Program, which provides Medicaid-funded residential services to 
individuals with an intellectual disability or related conditions. 

(37) ID/RC Assessment--Intellectual Disability/Related 
Conditions Program Assessment. A form used by HHSC for level of 
care determination and level of need assignment. 
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(38) Implementation plan--A written document developed 
by a program provider for an individual for each TxHmL Program ser-
vice, except community support, and for each CFC service, except CFC 
support management, on the individual's IPC to be provided by the pro-
gram provider. An implementation plan includes: 

(A) a list of outcomes identified in the person-directed 
plan that will be addressed using TxHmL Program services and CFC 
services; 

(B) specific objectives to address the outcomes required 
by subparagraph (A) of this paragraph that are: 

(i) observable, measurable, and outcome-oriented; 
and 

(ii) derived from assessments of the individual's 
strengths, personal goals, and needs; 

(C) a target date for completion of each objective; 

(D) the number of units of TxHmL Program services 
and CFC services needed to complete each objective; 

(E) the frequency and duration of TxHmL Program ser-
vices and CFC services needed to complete each objective; and 

(F) the signature and date of the individual, legally au-
thorized representative (LAR), and the program provider. 

(39) In person or in-person--Within the physical presence 
of another person who is awake. In person or in-person does not include 
using videoconferencing or a telephone. 

(40) Individual--A person enrolled in the TxHmL Program. 

(41) Initial IPC--The first IPC for an individual developed 
before the individual's enrollment into the TxHmL Program. 

(42) Inpatient chemical dependency treatment facility--A 
facility licensed in accordance with THSC Chapter 464, Facilities 
Treating Persons with a Chemical Dependency. 

(43) Intellectual disability--This term has the meaning set 
forth in §304.102 of this title. 

(44) IPC--Individual plan of care. A written plan that: 

(A) states: 

(i) the type and amount of each TxHmL Program 
service and each CFC service, except for CFC support management, 
to be provided to an individual during an IPC year; 

(ii) the services and supports to be provided to the 
individual through resources other than TxHmL Program services or 
CFC services, including natural supports, medical services, and educa-
tional services; and 

(iii) if an individual will receive CFC support man-
agement; and 

(B) is authorized by HHSC. 

(45) IPC cost--Estimated annual cost of TxHmL Program 
services included on an IPC. 

(46) IPC year--The effective period of an initial IPC and 
renewal IPC as described in this paragraph. 

(A) Except as provided in subparagraph (B) of this 
paragraph, the IPC year for an initial and renewal IPC is a 365-calendar 
day period starting on the begin date of the initial or renewal IPC. 

(B) If the begin date of an initial or renewal IPC is 
March 1 or later in a year before a leap year or January 1 - February 

28 of a leap year, the IPC year for the initial or renewal IPC is a 
366-calendar day period starting on the begin date of the initial or 
renewal IPC. 

(C) A revised IPC does not change the begin or end date 
of an IPC year. 

(47) LAR--Legally authorized representative. A person 
authorized by law to act on behalf of a person with regard to a matter 
described in this subchapter, including a parent, guardian, or managing 
conservator of a minor; a guardian of an adult; an agent appointed 
under a power of attorney; or a representative payee appointed by the 
Social Security Administration. An LAR, such as an agent appointed 
under a power of attorney or representative payee appointed by the 
Social Security Administration, may have limited authority to act on 
behalf of a person. 

(48) LIDDA--Local intellectual and developmental dis-
ability authority. An entity designated by the executive commissioner 
of HHSC, in accordance with THSC §533A.035. 

(49) LOC--Level of care. A determination given to an ap-
plicant or individual as part of the eligibility determination process 
based on data submitted on the ID/RC Assessment. 

(50) LON--Level of need. An assignment given by HHSC 
to an applicant or individual that is derived from the ICAP service level 
score and from selected items on the ID/RC Assessment. 

(51) Managed care organization--This term has the mean-
ing set forth in Texas Government Code §536.001. 

(52) MAO Medicaid--Medical Assistance Only Medicaid. 
A type of Medicaid by which an applicant or individual qualifies fi-
nancially for Medicaid assistance but does not receive Supplemental 
Security Income (SSI) benefits. 

(53) Medicaid HCBS--Medicaid home and commu-
nity-based services. Medicaid services provided to an individual in an 
individual's home and community, rather than in a facility. 

(54) Mental health facility--A facility licensed in accor-
dance with THSC Chapter 577, Private Mental Hospitals and Other 
Mental Health Facilities. 

(55) Military family member--A person who is the spouse 
or child (regardless of age) of: 

(A) a military member; or 

(B) a former military member. 

(56) Military member--A member of the United States mil-
itary serving in the Army, Navy, Air Force, Marine Corps, Coast Guard, 
or Space Force on active duty who has declared and maintains Texas 
as the member's state of legal residence in the manner provided by the 
applicable military branch. 

(57) Natural supports--Unpaid persons, including family 
members, volunteers, neighbors, and friends, who voluntarily assist an 
individual to achieve the individual's identified goals. 

(58) Neglect--A negligent act or omission that caused 
physical or emotional injury or death to an individual or placed an 
individual at risk of physical or emotional injury or death. 

(59) Nursing facility--A facility licensed in accordance 
with THSC Chapter 242. 

(60) PDP--Person-directed plan. A plan developed with an 
applicant or individual and LAR using an HHSC form that: 
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(A) describes the supports and services necessary to 
achieve the desired outcomes identified by the applicant or individual 
and LAR and to ensure the applicant's or individual's health and safety; 
and 

(B) includes the setting for each service, which must be 
selected by the individual or LAR from setting options. 

(61) Performance contract--A written agreement between 
HHSC and a LIDDA for the performance of delegated functions, in-
cluding those described in THSC §533A.035. 

(62) Physical abuse--Any of the following: 

(A) an act or failure to act performed knowingly, reck-
lessly, or intentionally, including incitement to act, that caused physical 
injury or death to an individual or placed an individual at risk of phys-
ical injury or death; 

(B) an act of inappropriate or excessive force or corpo-
ral punishment, regardless of whether the act results in a physical injury 
to an individual; 

(C) the use of a restraint on an individual not in compli-
ance with federal and state laws, rules, and regulations; or 

(D) seclusion. 

(63) Platform--This term has the meaning set forth in Texas 
Government Code §531.001(4-d). 

(64) Post-move monitoring visit--A visit conducted by the 
service coordinator in accordance with the Intellectual and Develop-
mental Disability Preadmission Screening and Resident Review (IDD-
PASRR) Handbook. 

(65) Pre-move site review--A review conducted by the ser-
vice coordinator in accordance with HHSC's IDD PASRR Handbook. 

(66) Professional therapies--Services that consist of the 
following: 

(A) audiology services; 

(B) behavioral support; 

(C) dietary services; 

(D) occupational therapy services; 

(E) physical therapy services; and 

(F) speech and language pathology. 

(67) Program provider--A person, as defined in 40 TAC 
§49.102 (relating to Definitions), that has a contract with HHSC to pro-
vide TxHmL Program services, excluding an FMSA. 

(68) Provisional contract--A contract that HHSC enters 
into with a program provider in accordance with 40 TAC §49.208 
(relating to Provisional Contract Application Approval) that has a term 
of no more than three years, not including any extension agreed to in 
accordance with 40 TAC §49.208(e). 

(69) Related condition--A severe and chronic disability 
that: 

(A) is attributed to: 

(i) cerebral palsy or epilepsy; or 

(ii) any other condition, other than mental illness, 
found to be closely related to an intellectual disability because the con-
dition results in impairment of general intellectual functioning or adap-
tive behavior similar to that of individuals with an intellectual disabil-

ity, and requires treatment or services similar to those required for in-
dividuals with an intellectual disability; 

(B) is manifested before the individual reaches age 22; 

(C) is likely to continue indefinitely; and 

(D) results in substantial functional limitation in at least 
three of the following areas of major life activity: 

(i) self-care; 

(ii) understanding and use of language; 

(iii) learning; 

(iv) mobility; 

(v) self-direction; and 

(vi) capacity for independent living. 

(70) Relative--A person related to another person within 
the fourth degree of consanguinity or within the second degree of affin-
ity. A more detailed explanation of this term is included in the TxHmL 
Program Billing Requirements. 

(71) Renewal IPC--An IPC developed for an individual in 
accordance with §262.302(a) of this chapter (relating to Renewal and 
Revision of an Individual's IPC). 

(72) Residential child care facility--The term has the mean-
ing set forth in Texas Human Resources Code §42.002. 

(73) Revised IPC--An IPC that is revised during an IPC 
year in accordance with §262.302 of this chapter to add a new TxHmL 
Program service or CFC service or change the amount of an existing 
service. 

(74) RN--Registered nurse. A person licensed to practice 
professional nursing in accordance with Texas Occupations Code 
Chapter 301. 

(75) Service backup plan--A plan that ensures continuity 
of a service that is critical to an individual's health and safety if service 
delivery is interrupted. 

(76) Service coordination--A service as defined in §331.5 
of this title (relating to Definitions). 

(77) Service coordinator--An employee of a LIDDA who 
provides service coordination to an individual. 

(78) Service planning team--One of the following: 

(A) for an applicant or individual other than one de-
scribed in subparagraph (B) or (C) of this paragraph, a planning team 
consisting of: 

(i) an applicant or individual and LAR; 

(ii) the service coordinator; and 

(iii) other persons chosen by the applicant, individ-
ual, or LAR, for example, a staff member of the program provider, a 
family member, a friend, or a teacher; 

(B) for an applicant 21 years of age or older who is re-
siding in a nursing facility and enrolling in the TxHmL Program, a 
planning team consisting of: 

(i) the applicant and LAR; 

(ii) service coordinator; 

(iii) a staff member of the program provider; 

(iv) providers of specialized services; 
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(v) a nursing facility staff person who is familiar 
with the applicant's needs; 

(vi) other persons chosen by the applicant or LAR, 
for example, a family member, a friend, or a teacher; and 

(vii) at the discretion of the LIDDA and with the ap-
proval of the individual or LAR, other persons who are directly in-
volved in the delivery of services to persons with an intellectual or de-
velopmental disability; or 

(C) for an individual 21 years of age or older who has 
enrolled in the TxHmL program from a nursing facility or ICF/IID or 
has enrolled in the TxHmL Program as a diversion from admission to 
an institution, including a nursing facility or ICF/IID, for 180 days after 
enrollment, a planning team consisting of: 

(i) the individual and LAR; 

(ii) the service coordinator; 

(iii) a staff member of the program provider; 

(iv) other persons chosen by the individual or LAR, 
for example, a family member, a friend, or a teacher; and 

(v) at the discretion of the LIDDA and with the ap-
proval of the individual or LAR, other persons who are directly in-
volved in the delivery of services to persons with an intellectual or de-
velopmental disability. 

(79) Service provider--A person, who may be a staff mem-
ber, who directly provides a TxHmL Program service or CFC service 
to an individual. 

(80) Sexual abuse--Any of the following: 

(A) sexual exploitation of an individual; 

(B) non-consensual or unwelcomed sexual activity with 
an individual; or 

(C) consensual sexual activity between an individual 
and a service provider, staff member, volunteer, or controlling person, 
unless a consensual sexual relationship with an adult individual existed 
before the service provider, staff member, volunteer, or controlling per-
son became a service provider, staff member, volunteer, or controlling 
person. 

(81) Sexual activity--An activity that is sexual in nature, 
including kissing, hugging, stroking, or fondling with sexual intent. 

(82) Sexual exploitation--A pattern, practice, or scheme of 
conduct against an individual that can reasonably be construed as being 
for the purposes of sexual arousal or gratification of any person: 

(A) which may include sexual contact; and 

(B) does not include obtaining information about an in-
dividual's sexual history within standard accepted clinical practice. 

(83) Staff member--An employee or contractor of a 
TxHmL Program provider. 

(84) Standard contract--A contract that HHSC enters into 
with a program provider in accordance with 40 TAC §49.209 (relating 
to Standard Contract) that has a term of no more than five years, not 
including any extension agreed to in accordance 40 TAC §49.209(d). 

(85) State supported living center--A state-supported and 
structured residential facility operated by HHSC to provide to persons 
with an intellectual disability a variety of services, including medi-
cal treatment, specialized therapy, and training in the acquisition of 

personal, social, and vocational skills, but does not include a commu-
nity-based facility owned by HHSC. 

(86) Store and forward technology--This term has the 
meaning set forth in Texas Occupations Code §111.001(2). 

(87) Synchronous audio-visual--An interactive, two-way 
audio and video communication platform that: 

(A) allows a service to be provided to an individual in 
real time; and 

(B) conforms to the privacy requirements under the 
Health Insurance Portability and Accountability Act. 

(88) TAC--Texas Administrative Code. A compilation of 
state agency rules published by the Texas Secretary of State in accor-
dance with Texas Government Code Chapter 2002, Subchapter C. 

(89) Telehealth service--This term has the meaning set 
forth in Texas Occupations Code §111.001. 

(90) Temporary Admission--A stay in a facility listed in 
§262.505(a) of this chapter (relating to Suspension of TxHmL Program 
Services and CFC Services) for 270 calendar days or less or, if an ex-
tension is granted in accordance with §262.505(h) of this chapter, a stay 
in such a facility for more than 270 calendar days. 

(91) THSC--Texas Health and Safety Code. Texas statute 
relating to health and safety. 

(92) Transfer IPC--An IPC that is developed in accordance 
with §262.501 of this chapter (relating to Process for Individual to 
Transfer to a Different Program Provider or FMSA) or §262.502 of 
this chapter (relating to Process for Individual to Receive a Service 
Through the CDS Option that the Individual is Receiving from a 
Program Provider) when an individual transfers to another program 
provider or chooses a different service delivery option. 

(93) Transition plan--A written plan developed in accor-
dance with §303.701 of this title (relating to Transition Planning for 
a Designated Resident) for an applicant residing in a nursing facility 
who is enrolling in the TxHmL Program. 

(94) Transportation plan--A written plan based on person-
directed planning and developed with an applicant or individual us-
ing HHSC Individual Transportation Plan form available on the HHSC 
website. A transportation plan is used to document how community 
support will be delivered to support an individual's desired outcomes 
and purposes for transportation as identified in the PDP. 

(95) TxHmL Program--The Texas Home Living Program 
operated by HHSC as authorized by CMS in accordance with §1915(c) 
of the Social Security Act. The TxHmL Program provides community-
based services and supports to eligible individuals who live in their own 
homes or in their family homes. 

(96) Vendor hold--A temporary suspension of payments 
that are due to a program provider under a contract. 

(97) Verbal or emotional abuse--Any act or use of verbal 
or other communication, including gestures: 

(A) to: 

(i) harass, intimidate, humiliate, or degrade an indi-
vidual; or 

(ii) threaten an individual with physical or emo-
tional harm; and 

(B) that: 
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(i) results in observable distress or harm to the indi-
vidual; or 

(ii) is of such a serious nature that a reasonable per-
son would consider it harmful or a cause of distress. 

(98) Videoconferencing--An interactive, two-way audio 
and video communication: 

(A) used to conduct a meeting between two or more per-
sons who are in different locations; and 

(B) that conforms to the privacy requirements under the 
Health Insurance Portability and Accountability Act. 

(99) Volunteer--A person who works for a program 
provider without compensation, other than reimbursement for actual 
expenses. 

§262.5. Description of TxHmL Program Services. 

(a) TxHmL Program services are described in this section and 
in Appendix C of the TxHmL Program waiver application approved by 
CMS. 

(1) Adaptive aids include devices, controls, or items that 
are necessary to address specific needs identified in an individual's ser-
vice plan. Adaptive aids enable an individual to maintain or increase 
the ability to perform ADLs or the ability to perceive, control, or com-
municate with the environment in which the individual lives. 

(2) Audiology is the provision of audiology as defined in 
the Texas Occupations Code Chapter 401. 

(3) Speech and language pathology is the provision of 
speech-language pathology as defined in the Texas Occupations Code 
Chapter 401. 

(4) Occupational therapy is the provision of occupational 
therapy as described in the Texas Occupations Code Chapter 454. 

(5) Physical therapy is the provision of physical therapy as 
defined in the Texas Occupations Code Chapter 453. 

(6) Dietary is the provision of nutrition services as defined 
in the Texas Occupations Code Chapter 701. 

(7) Behavioral support is the provision of specialized inter-
ventions that: 

(A) assist an individual to increase adaptive behaviors 
to replace or modify maladaptive or socially unacceptable behaviors 
that prevent or interfere with the individual's inclusion in home and 
family life or community life; and 

(B) improve an individual's quality of life. 

(8) Day habilitation is assistance with acquiring, retaining, 
or improving self-help, socialization, and adaptive skills provided in 
a location other than the residence of an individual. Day habilitation 
does not include in-home day habilitation. 

(9) In-home day habilitation is assistance with acquiring, 
retaining, or improving self-help, socialization, and adaptive skills pro-
vided in the individual's residence. 

(10) Dental treatment is: 

(A) emergency dental treatment; 

(B) preventive dental treatment; 

(C) therapeutic dental treatment; and 

(D) orthodontic dental treatment, excluding cosmetic 
orthodontia. 

(11) Minor home modifications are physical adaptations to 
an individual's residence to address specific needs identified by an in-
dividual's service planning team. 

(12) Licensed vocational nursing is the provision of li-
censed vocational nursing as defined in the Texas Occupations Code 
Chapter 301. 

(13) Registered nursing is the provision of professional 
nursing as defined in the Texas Occupations Code Chapter 301. 

(14) Specialized registered nursing is the provision of reg-
istered nursing to an individual who has a tracheostomy or is dependent 
on a ventilator. 

(15) Specialized licensed vocational nursing is the provi-
sion of licensed vocational nursing to an individual who has a tra-
cheostomy or is dependent on a ventilator. 

(16) Community support provides transportation to an in-
dividual. 

(17) Respite provides temporary relief for an unpaid care-
giver of an individual in a location other than the individual's residence. 

(18) In-home respite provides temporary relief for an un-
paid caregiver of an individual in the individual's residence. 

(19) Employment assistance provides assistance to help an 
individual locate paid employment in the community. 

(20) Supported employment provides assistance, in order 
to sustain competitive employment, to an individual who, because of 
a disability, requires intensive, ongoing support to be self-employed, 
work from home, or perform in a work setting at which individuals 
without disabilities are employed. 

(b) The services described in this subsection are for an indi-
vidual who is receiving at least one TxHmL Program service through 
the CDS option. 

(1) FMS is a service defined in 40 TAC §41.103 (relating 
to Definitions). 

(2) Support consultation is a service defined in 40 TAC 
§41.103. 

§262.6. Description of CFC Services. 
CFC services are described in this subsection and in the Medicaid State 
Plan approved by CMS and available on the HHSC website. 

(1) CFC PAS/HAB: 

(A) consists of: 

(i) personal assistance services that provide assis-
tance to an individual in performing ADLs and IADLs based on the 
individual's person-centered service plan, including: 

(I) non-skilled assistance with the performance 
of the ADLs and IADLs; 

(II) household chores necessary to maintain the 
home in a clean, sanitary, and safe environment; 

(III) escort services, which consist of accompa-
nying and assisting an individual to access services or activities in the 
community, but do not include transporting an individual; and 

(IV) assistance with health-related tasks; and 

(ii) habilitation that provides assistance to an indi-
vidual in acquiring, retaining, and improving self-help, socialization, 
and daily living skills and training the individual on ADLs, IADLs, 
and health-related tasks, such as: 
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(I) self-care; 

(II) personal hygiene; 

(III) household tasks; 

(IV) mobility; 

(V) money management; 

(VI) community integration, including how to 
get around in the community; 

(VII) use of adaptive equipment; 

(VIII) personal decision making; 

(IX) reduction of challenging behaviors to allow 
individuals to accomplish ADLs, IADLs, and health-related tasks; and 

(X) self-administration of medication; and 

(B) does not include transporting the individual, which 
means driving the individual from one location to another. 

(2) CFC support management provides training to an indi-
vidual or LAR on how to select, manage, and dismiss an unlicensed 
service provider of CFC PAS/HAB, as described in the TxHmL Hand-
book, if: 

(A) the individual is receiving CFC PAS/HAB; and 

(B) the individual or LAR requests to receive CFC sup-
port management. 

(3) CFC ERS consists of backup systems and supports used 
to ensure continuity of services and supports, including electronic de-
vices and an array of available technology, personal emergency re-
sponse systems, and other mobile communication devices and is pro-
vided only to an individual who: 

(A) lives alone, who is alone for significant parts of the 
day, or has no regular caregiver for extended periods of time; and 

(B) would otherwise require extensive routine supervi-
sion. 

§262.8. Comprehensive Nursing Assessment. 

(a) An RN must complete a comprehensive nursing assess-
ment of an individual in person: 

(1) if the initial IPC includes a sufficient number of RN 
nursing units for the program provider's RN to perform a comprehen-
sive nursing assessment as described in §262.103(o)(1) of this chapter 
(relating to Process for Enrollment of Applicants); 

(2) if there is a significant change in an individual's health 
or functional status: 

(A) that, based on a determination by the RN, will not 
normally resolve itself without further intervention; and 

(B) requires review or revision of the IPC; 

(3) at least annually if a nursing service is on the individ-
ual's renewal IPC; 

(4) before an unlicensed service provider performs a dele-
gated nursing task; and 

(5) if the RN who completed the most recent comprehen-
sive nursing assessment of the individual is no longer providing a nurs-
ing service to the individual, except as provided in subsection (b) of this 
section. 

(b) The comprehensive nursing assessment required to be 
completed in accordance with subsection (a)(5) of this section does 
not have to be completed in person if: 

(1) the comprehensive nursing assessment is not the annual 
comprehensive nursing assessment; and 

(2) an unlicensed service provider is not performing a del-
egated nursing task or a health maintenance activity for the individual. 

(c) An RN must document a comprehensive nursing assess-
ment required by subsection (a) of this section using the HHSC Com-
prehensive Nursing Assessment form or a form that contains all of 
the same elements as the HHSC Comprehensive Nursing Assessment 
form. 

§262.9. Providing Physical Therapy, Occupational Therapy, and 
Speech and Language Pathology as a Telehealth Service. 

(a) Except as described in subsection (c) of this section, a ser-
vice provider of physical therapy, occupational therapy, or speech and 
language pathology may provide physical therapy, occupational ther-
apy, or speech and language pathology to an individual as a telehealth 
service. 

(b) If a service provider of physical therapy, occupational ther-
apy, or speech and language pathology provides physical therapy, oc-
cupational therapy, or speech and language pathology to an individual 
as a telehealth service, a program provider must ensure that the service 
provider: 

(1) uses a synchronous audio-visual platform to interact 
with the individual, supplemented with or without asynchronous store 
and forward technology; 

(2) does not use an audio-only platform to provide the ser-
vice; and 

(3) before providing the telehealth service: 

(A) obtains the written informed consent of the individ-
ual or LAR to provide the service; or 

(B) obtains the individual or LAR's oral consent to re-
ceive the telehealth service and documents the oral consent in the indi-
vidual's record. 

(c) A program provider must ensure that a service provider of 
physical therapy, occupational therapy, or speech and language pathol-
ogy performs certain services in person, as required by the Texas Med-
icaid Provider Procedures Manual. Such services include: 

(1) a service that requires a physical agent modality or 
hands-on therapy, such as a paraffin bath, aquatic therapy, manual 
therapy, massage, and ultrasound; 

(2) orthotic management and training, initial encounter, 
and subsequent encounters; 

(3) prosthetic management or training for an upper or lower 
extremity, initial encounter, and subsequent encounters; 

(4) a wheelchair assessment and training; and 

(5) a complex rehabilitation technology assessment. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300615 
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Karen Ray 
Chief Counsel 
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Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER B. ELIGIBILITY, 
ENROLLMENT, AND REVIEW 
26 TAC §§262.101 - 262.107 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§262.103. Process for Enrollment of Applicants. 

(a) HHSC notifies a LIDDA, in writing, when the opportu-
nity for enrollment in the TxHmL Program becomes available in the 
LIDDA's local service area and directs the LIDDA to offer enrollment 
to the applicant: 

(1) whose interest list date, assigned in accordance with 
§262.102 of this subchapter (relating to TxHmL Interest List), is earli-
est on the statewide interest list for the TxHmL Program as maintained 
by HHSC; 

(2) whose name is not coded in the HHSC data system as 
having been determined ineligible for the TxHmL Program and who is 
receiving services from the LIDDA that are funded by general revenue 
in an amount that would allow HHSC to fund the services through the 
TxHmL Program; or 

(3) who is a member of a target group identified in the ap-
proved TxHmL waiver application. 

(b) Except as provided in subsection (c) of this section, a 
LIDDA must offer enrollment in the TxHmL Program in writing and 
deliver it to the applicant or LAR by United States mail or by hand 
delivery. 

(c) A LIDDA must offer enrollment in the TxHmL Program 
to an applicant described in subsection (a)(2) or (3) of this section in 
accordance with HHSC's procedures. 

(d) A LIDDA must include in a written offer that is made in 
accordance with subsection (a)(1) of this section: 

(1) a statement that: 

(A) if the applicant or LAR does not respond to the offer 
of enrollment in the TxHmL Program within 30 calendar days after the 
LIDDA's written offer, the LIDDA withdraws the offer; and 

(B) if the applicant is currently receiving services from 
the LIDDA that are funded by general revenue and the applicant or 
LAR declines the offer of enrollment in the TxHmL Program, the 
LIDDA terminates those services that are similar to services provided 
in the TxHmL Program; and 

(2) the HHSC Deadline Notification form, which is avail-
able on the HHSC website. 

(e) If an applicant or LAR responds to an offer of enrollment 
in the TxHmL Program, a LIDDA must: 

(1) provide the applicant, LAR, and, if the LAR is not a 
family member, at least one family member (if possible) both an oral 
and a written explanation of the services and supports for which the 
applicant may be eligible, including the ICF/IID Program (both state 
supported living centers and community-based facilities), waiver pro-
grams authorized under §1915(c) of the Social Security Act, and other 
community-based services and supports, using the HHSC Explanation 
of Services and Supports document which is available on the HHSC 
website; 

(2) provide the applicant and LAR both an oral and a writ-
ten explanation of all TxHmL Program services and CFC services us-
ing the HHSC Understanding Program Eligibility and Services form, 
which is available on the HHSC website; and 

(3) give the applicant or LAR the HHSC Waiver Program 
Verification of Freedom of Choice form, which is available on the 
HHSC website to document the applicant's choice between the TxHmL 
Program or the ICF/IID Program. 

(f) A LIDDA must withdraw an offer of enrollment in the 
TxHmL Program made to an applicant or LAR if: 

(1) within 30 calendar days after the LIDDA's offer made 
to the applicant or LAR in accordance with subsection (a)(1) of this 
section, the applicant or LAR does not respond to the offer of enroll-
ment in the TxHmL Program; 

(2) within seven calendar days after the applicant or LAR 
receives the HHSC Waiver Program Verification of Freedom of Choice 
form from the LIDDA in accordance with subsection (e)(3) of this sec-
tion, the applicant or LAR does not use the form to document the ap-
plicant's choice of the TxHmL Program; 

(3) within 30 calendar days after the applicant or LAR 
receives the contact information regarding all available program 
providers in the LIDDA's local service area in accordance with subsec-
tion (k)(2)(A) of this section, the applicant or LAR does not document 
a choice of a program provider using the HHSC Documentation of 
Provider Choice form, which is available on the HHSC website; 

(4) the applicant or LAR does not complete the necessary 
activities to finalize the enrollment process and HHSC has approved 
the withdrawal of the offer; or 

(5) the applicant has moved out of the State of Texas. 

(g) If a LIDDA withdraws an offer of enrollment in the 
TxHmL Program made to an applicant, the LIDDA must notify the 
applicant or LAR of such action, in writing, by certified United States 
mail. 

(h) If an applicant is currently receiving services from a 
LIDDA that are funded by general revenue and the applicant declines 
the offer of enrollment in the TxHmL Program, the LIDDA must 
terminate those services that are similar to services provided in the 
TxHmL Program. 

(i) If a LIDDA terminates an applicant's services in accordance 
with subsection (h) of this section, the LIDDA must notify the applicant 
or LAR of the termination, in writing, by certified United States mail 
and provide an opportunity for a review in accordance with 40 TAC 
§2.46 (relating to Notification and Appeals Process). 

(j) A LIDDA must retain in an applicant's record: 

(1) the HHSC Waiver Program Verification of Freedom of 
Choice form; 
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(2) the HHSC Documentation of Provider Choice form; 

(3) the HHSC Deadline Notification form; and 

(4) any correspondence related to the offer of enrollment 
in the TxHmL Program. 

(k) If an applicant or LAR accepts the offer of enrollment in 
the TxHmL Program, the LIDDA must compile and maintain informa-
tion necessary to process the applicant's request for enrollment in the 
TxHmL Program. 

(1) The LIDDA must complete an ID/RC Assessment in 
accordance with §262.104(a)(1) of this subchapter (relating to LOC 
Determination). 

(A) The LIDDA must: 

(i) do one of the following: 

(I) conduct a DID in accordance with §304.401 
of this title (relating to Conducting a Determination of Intellectual Dis-
ability) except that the following activities must be conducted in per-
son: 

(-a-) a standardized measure of the individ-
ual's intellectual functioning using an appropriate test based on the 
characteristics of the individual; and 

(-b-) a standardized measure of the individ-
ual's adaptive abilities and deficits reported as the individual's adaptive 
behavior level; or 

(II) review and endorse a DID report in accor-
dance with §304.403 of this title (relating to Review and Endorsement 
of a Determination of Intellectual Disability Report); and 

(ii) determine whether the applicant has been diag-
nosed by a licensed physician as having a related condition. 

(B) The LIDDA must: 

(i) conduct an ICAP assessment in person; and 

(ii) recommend an LON assignment to HHSC in ac-
cordance with §262.105 of this subchapter (relating to LON Assign-
ment). 

(C) The LIDDA must enter the information from 
the completed ID/RC Assessment in the HHSC data system and 
electronically submit the information to HHSC in accordance with 
§262.104(a)(2) of this subchapter and §262.105(a) of this subchapter 
and submit supporting documentation as required by §262.106 of this 
subchapter (relating to HHSC Review of LON). 

(2) The LIDDA must: 

(A) provide names and contact information to the ap-
plicant or LAR for all program providers in the LIDDA's local service 
area; 

(B) arrange for meetings or visits with potential pro-
gram providers as requested by the applicant or the LAR; and 

(C) ensure that the applicant's or LAR's choice of a pro-
gram provider is documented on the HHSC Documentation of Provider 
Choice form and that the form is signed by the applicant or LAR and 
retained by the LIDDA in the applicant's record. 

(3) The LIDDA must assign a service coordinator who, to-
gether with other members of the service planning team, must: 

(A) develop a PDP; and 

(B) if CFC PAS/HAB is included on the PDP, complete 
the HHSC HCS/TxHmL CFC PAS/HAB Assessment form, which 

is available on the HHSC website, to determine the number of CFC 
PAS/HAB hours the applicant needs. 

(4) The CFC PAS/HAB assessment form required by para-
graph (3)(B) of this subsection must be completed in person with the 
individual unless the following conditions are met, in which case the 
form may be completed by videoconferencing or telephone: 

(A) the service coordinator gives the individual the op-
portunity to complete the form in person in lieu of completing it by 
videoconferencing or telephone and the individual agrees to the form 
being completed by videoconferencing or telephone; and 

(B) the individual receives appropriate in-person sup-
port during the completion of the form by videoconferencing or tele-
phone. 

(l) A service coordinator must: 

(1) in accordance with 40 TAC Chapter 41, Subchapter D 
(relating to Enrollment, Transfer, Suspension, and Termination): 

(A) inform the applicant or LAR of the applicant's right 
to participate in the CDS option; and 

(B) inform the applicant or LAR that the applicant or 
LAR may choose to have one or more services provided through the 
CDS option, as described in 40 TAC §41.108 (relating to Services 
Available Through the CDS Option); and 

(2) if the applicant or LAR chooses to participate in the 
CDS option, comply with §262.701(r) of this chapter (relating to 
LIDDA Requirements for Providing Service Coordination in the 
TxHmL Program). 

(m) The service coordinator must develop an initial IPC 
with the applicant or LAR based on the PDP and in accordance with 
§262.301 of this chapter (relating to IPC Requirements). 

(n) If an applicant or LAR chooses to receive a TxHmL Pro-
gram service or CFC service provided by a program provider, the ser-
vice coordinator must review the initial IPC with potential program 
providers as requested by the applicant or the LAR. 

(o) A service coordinator must: 

(1) ensure that the initial IPC includes a sufficient number 
of RN nursing units for the program provider's RN to perform a com-
prehensive nursing assessment, unless: 

(A) nursing services are not on the initial IPC and the 
applicant or LAR and selected program provider have determined that 
no nursing tasks will be performed by an unlicensed service provider 
as documented on the HHSC Nursing Task Screening Tool form; or 

(B) an unlicensed service provider will perform a nurs-
ing task and a physician has delegated the task as a medical act under 
Texas Occupations Code Chapter 157, as documented by the physician; 

(2) if an applicant or LAR refuses to include a sufficient 
number of RN nursing units on the initial IPC for the program 
provider's RN to perform a comprehensive nursing assessment as 
required by paragraph (1) of this subsection: 

(A) inform the applicant or LAR that the refusal: 

(i) will result in the applicant not receiving nursing 
services from the program provider; and 

(ii) if the applicant needs community support, day 
habilitation, employment assistance, supported employment, respite, 
or CFC PAS/HAB from the program provider, will result in the appli-
cant not receiving the service unless: 
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(I) the program provider's unlicensed service 
provider does not perform nursing tasks in the provision of the service; 
and 

(II) the program provider determines that it can 
ensure the applicant's health, safety, and welfare in the provision of the 
service; and 

(B) document the refusal of the RN nursing units on the 
initial IPC for a comprehensive nursing assessment by the program 
provider's RN in the applicant's record; 

(3) negotiate and finalize the initial IPC and the date 
services will begin with the selected program provider, consulting 
with HHSC if necessary to reach agreement with the selected program 
provider on the content of the initial IPC and the date services will 
begin; 

(4) ensure that the applicant or LAR signs and dates the 
initial IPC and provides the signed and dated IPC to the service coor-
dinator in person, electronically, by fax, or by United States mail; 

(5) ensure that the selected program provider signs and 
dates the initial IPC, demonstrating agreement that the services will 
be provided to the applicant; and 

(6) sign and date the initial IPC to demonstrate that the ser-
vice coordinator agrees that the requirements described in §262.301(c) 
of this chapter have been met. 

(p) A service coordinator must: 

(1) provide an oral and written explanation to the applicant 
or LAR of the following information using the HHSC Understanding 
Program Eligibility and Services form, which is available on the HHSC 
website: 

(A) the eligibility requirements for TxHmL Program 
services as described in §262.101(a) of this subchapter (relating to 
Eligibility Criteria for TxHmL Program Services and CFC Services); 
and 

(B) if the applicant's PDP includes CFC services: 

(i) the eligibility requirements for CFC services as 
described in §262.101(b) of this subchapter to applicants who do not 
receive MAO Medicaid; and 

(ii) the eligibility requirements for CFC services as 
described in §262.101(c) of this subchapter to applicants who receive 
MAO Medicaid; and 

(2) provide an oral and written explanation to the applicant 
or LAR of: 

(A) the reasons TxHmL Program services may be ter-
minated as described in §262.507 of this chapter (relating to Termina-
tion of TxHmL Program Services and CFC Services with Advance No-
tice) and §262.508 of this chapter (relating to Termination of TxHmL 
Program Services and CFC Services without Advance Notice); and 

(B) if the applicant's PDP includes CFC services, the 
reasons CFC services may be terminated as described in §262.507 and 
§262.508 of this chapter. 

(q) After an initial IPC is finalized and signed in accordance 
with subsection (o) of this section, the LIDDA must: 

(1) enter the information from the initial IPC in the HHSC 
data system and electronically submit the information to HHSC; 

(2) keep the original initial IPC in the individual's record; 

(3) ensure the information from the initial IPC entered in 
the HHSC data system and electronically submitted to HHSC contains 
information identical to the information on the initial IPC; and 

(4) submit other required enrollment information to 
HHSC; 

(r) HHSC notifies the applicant or LAR, the selected program 
provider, the FMSA, if applicable, and the LIDDA of its approval or 
denial of the applicant's enrollment. If the enrollment is approved, 
HHSC authorizes the applicant's enrollment in the TxHmL Program 
through the HHSC data system and issues an enrollment letter to the 
applicant that includes the effective date of the applicant's enrollment 
in the TxHmL Program. 

(s) The selected program provider and the individual or LAR 
must develop: 

(1) an implementation plan for: 

(A) TxHmL Program services, except for community 
support, that is based on the individual's PDP and initial IPC; and 

(B) CFC services, except for CFC support manage-
ment, that is based on the individual's PDP, IPC, and if CFC PAS/HAB 
is included on the PDP, the completed HHSC HCS/TxHmL CFC 
PAS/HAB Assessment form; and 

(2) a transportation plan, if community support is included 
on the PDP. 

(t) Before the applicant's service begin date, a LIDDA must 
provide to the selected program provider and FMSA, if applicable: 

(1) copies of all enrollment documentation and associated 
supporting documentation, including relevant assessment results and 
recommendations; 

(2) the completed ID/RC Assessment; 

(3) the IPC; 

(4) the applicant's PDP; and 

(5) if CFC PAS/HAB is included on the PDP, a copy of the 
completed HHSC HCS/TxHmL CFC PAS/HAB Assessment form. 

(u) In accordance with §262.401(a)(5)(N) of this chapter 
(relating to Program Provider Reimbursement), if a selected program 
provider provides services before the date of an applicant's enrollment 
into the TxHmL Program, HHSC does not pay the program provider 
for the services. 

§262.105. LON Assignment. 

(a) A LIDDA must request that HHSC assign an LON for an 
applicant or individual by entering the information from the completed 
ID/RC Assessment in the HHSC data system and electronically sub-
mitting the information to HHSC that includes the recommended LON 
and, as appropriate, submitting supporting documentation in accor-
dance with §262.106(b) of this subchapter (relating to HHSC Review 
of LON). The electronically submitted ID/RC Assessment must con-
tain information identical to the information on the signed and dated 
ID/RC Assessment. 

(b) A LIDDA must, in accordance with §262.106(a) of this 
subchapter, submit supporting documentation to HHSC as requested 
by HHSC for a review of a recommended or assigned LON. 

(c) A LIDDA must maintain the applicant's or individual's 
ICAP assessment booklet supporting the recommended LON in the 
applicant's or individual's record and other documentation supporting 
the requested LON, including: 
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(1) the individual's PDP, including the deliberations and 
conclusions of the applicant's or individual's service planning team; 

(2) assessments and interventions by qualified profession-
als; and 

(3) behavior support plans. 

(d) If a pervasive plus LON (LON 9) is recommended, a 
LIDDA must maintain documentation that proves: 

(1) the applicant or individual exhibits extremely danger-
ous behavior that could be life threatening to the applicant or individ-
ual or to others; 

(2) a written behavior support plan has been implemented 
that meets HHSC guidelines and is based on ongoing written data, 
targets the extremely dangerous behavior with individualized objec-
tives, and specifies intervention procedures to be followed when the 
extremely dangerous behavior occurs; 

(3) management of the applicant's or individual's behavior 
requires a person to exclusively and constantly supervise the individual 
during the individual's waking hours, which must be at least 16 hours 
per day; 

(4) the person supervising the individual has no other du-
ties or activities during the period of supervision; and 

(5) the individual's ID/RC Assessment is correctly scored 
with a "2" in the "Behavior" section. 

(e) HHSC assigns an LON for an individual based on the in-
dividual's ICAP service level score, information reported on the indi-
vidual's ID/RC Assessment, and required supporting documentation. 

(f) A LIDDA must submit documentation supporting a recom-
mended LON to HHSC in accordance with HHSC instructions regard-
ing LON packet submission available on the HHSC website. 

(g) HHSC assigns one of five LONs as follows: 

(1) an intermittent LON (LON 1) is assigned if the individ-
ual's ICAP service level score equals 7, 8, or 9; 

(2) a limited LON (LON 5) is assigned if the individual's 
ICAP service level score equals 4, 5, or 6; 

(3) an extensive LON (LON 8) is assigned if the individ-
ual's ICAP service level score equals 2 or 3; 

(4) a pervasive LON (LON 6) is assigned if the individual's 
ICAP service level score equals 1; and 

(5) regardless of an individual's ICAP service level score, 
an LON 9 is assigned if the individual meets the criteria set forth in 
subsection (i) of this section. 

(h) An LON 1, 5, or 8, determined in accordance with subsec-
tion (g) of this section, is increased to the next LON by HHSC, due to 
an individual's dangerous behavior, if supporting documentation sub-
mitted to HHSC proves that: 

(1) the individual exhibits dangerous behavior that could 
cause serious physical injury to the individual or others; 

(2) a written behavior support plan has been implemented 
that meets HHSC guidelines and is based on ongoing written data, tar-
gets the dangerous behavior with individualized objectives, and speci-
fies intervention procedures to be followed when the behavior occurs; 

(3) more service providers are needed and available than 
would be needed if the individual did not exhibit dangerous behavior; 

(4) service providers are constantly prepared to physically 
prevent the dangerous behavior or intervene when the behavior occurs; 
and 

(5) the individual's ID/RC Assessment is correctly scored 
with a "1" in the "Behavior" section. 

(i) HHSC assigns an LON 9 if supporting documentation sub-
mitted to HHSC proves that: 

(1) the individual exhibits extremely dangerous behavior 
that could be life threatening to the individual or to others; 

(2) a written behavior support plan has been implemented 
that meets HHSC guidelines and is based on ongoing written data, tar-
gets the extremely dangerous behavior with individualized objectives, 
and specifies intervention procedures to be followed when the behavior 
occurs; 

(3) management of the individual's behavior requires a ser-
vice provider to exclusively and constantly supervise the individual 
during the individual's waking hours, which must be at least 16 hours 
per day; 

(4) the service provider assigned to supervise the individ-
ual has no other duties during such assignment; and 

(5) the individual's ID/RC Assessment is correctly scored 
with a "2" in the "Behavior" section. 

(j) A service coordinator must conduct an ICAP assessment in 
accordance with this subsection. 

(1) A service coordinator must conduct an ICAP assess-
ment of an individual: 

(A) within three years after the individual's enrollment 
and every third year thereafter; 

(B) if changes in the individual's functional skills or be-
havior occur that are not expected to be of short duration or cyclical in 
nature; or 

(C) if the individual's skills and behavior are inconsis-
tent with the individual's assigned LON. 

(2) If the results of an ICAP assessment demonstrate that 
the individual's LON assignment may not be accurate, the service co-
ordinator must submit a completed ID/RC Assessment to HHSC rec-
ommending a revision of the individual's LON assignment. 

(k) A LIDDA must retain in the individual's record results and 
recommendations of individualized assessments and other pertinent 
records documenting the recommended LON assignment. 

§262.106. HHSC Review of LON. 
(a) HHSC may review a recommended or assigned LON at 

any time to determine if it is appropriate. If HHSC reviews an LON, 
a LIDDA must submit documentation supporting the LON to HHSC 
in accordance with HHSC's request. Based on its review, HHSC may 
modify an LON. 

(b) Documentation supporting a recommended LON must be 
submitted by the LIDDA and received by HHSC within seven calendar 
days after the LIDDA has entered the information from the completed 
ID/RC Assessment in the HHSC data system and electronically sub-
mitted the information to HHSC. 

(c) Within 21 calendar days after receiving the supporting doc-
umentation, HHSC: 

(1) requests additional documentation; 
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(2) electronically approves the recommended LON and es-
tablishes the effective date; or 

(3) notifies the service coordinator in the HHSC data sys-
tem that the recommended LON has been denied. 

(d) HHSC reviews any additional documentation submitted in 
accordance with HHSC request and electronically approves the rec-
ommended LON or notifies the service coordinator in the HHSC data 
system that the recommended LON has been denied. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300616 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER C. PERSON-CENTERED 
PLANNING AND SERVICE SETTINGS 
26 TAC §262.201, §262.202 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§262.201. Person-Centered Planning Process. 

(a) Person-centered planning is a process that empowers an 
applicant or individual to plan the applicant's or individual's services 
and supports to achieve desired outcomes. 

(b) The service coordinator and program provider must ensure 
the person-centered planning process is led by the individual to the 
maximum extent possible. The individual's LAR has a participatory 
role, as needed and as defined by the individual, unless State law con-
fers decision-making authority to the LAR. 

(c) The person-centered planning process must be used to de-
velop a PDP, implementation plan, initial IPC, renewal IPC, revised 
IPC, service backup plan, and transportation plan. 

(d) The person-centered planning process must: 

(1) include people chosen by the applicant, individual, or 
LAR; 

(2) provide the information and support the applicant or in-
dividual needs to lead the planning process and make informed choices 
and decisions; 

(3) occur at a time and location convenient to the applicant 
or individual and LAR; 

(4) consider the applicant's or individual's cultural prefer-
ences; 

(5) provide information in plain language to the applicant 
or individual in a manner that is accessible to: 

(A) the applicant or individual through the provision of 
an auxiliary aid at no cost to the applicant or individual in accordance 
with the Americans with Disabilities Act and Section 504 of the Reha-
bilitation Act; and 

(B) the applicant or individual with limited English pro-
ficiency through the provision of language services at no cost to the 
applicant or individual, including oral interpretation and written trans-
lations; 

(6) use strategies for solving conflict or disagreement 
within the person-centered planning process; 

(7) provide information to the individual or LAR to allow 
the individual or LAR to make informed decisions including: 

(A) a written and oral description of the services avail-
able in the TxHmL Program; and 

(B) the name and qualifications of the individual's ser-
vice providers in writing; and 

(8) inform the individual or LAR that the individual or 
LAR may request revisions to the PDP, implementation plan, initial 
IPC, renewal IPC, revised IPC, service backup plan, and transporta-
tion plan at any time by communicating the request to the service 
coordinator or the program provider. 

(e) A program provider must participate in a service planning 
team meeting if requested by the individual or LAR. 

§262.202. Requirements for Home and Community-Based Settings. 
(a) A home and community-based setting is a setting in which 

an individual receives TxHmL Program services or CFC services. A 
home and community-based setting must have all of the following qual-
ities, based on the needs and preferences of an individual as docu-
mented in the individual's PDP. 

(1) The setting is integrated in and supports the individual's 
access to the greater community to the same degree as a person not 
enrolled in a Medicaid waiver program, including opportunities for the 
individual to: 

(A) seek employment and work in a competitive inte-
grated setting; 

(B) engage in community life; 

(C) control personal resources; and 

(D) receive services in the community. 

(2) The setting is selected by the individual from among 
setting options, including non-disability specific settings. The setting 
options are identified and documented in the PDP and are based on the 
individual's needs and preferences. 

(3) The setting ensures an individual's rights of privacy, 
dignity and respect, and freedom from coercion and restraint. 

(4) The setting optimizes, not regiments, individual initia-
tive, autonomy, and independence in making life choices, including 
choices regarding daily activities, physical environment, and with 
whom to interact. 

(5) The setting facilitates individual choice regarding ser-
vices and supports, and the service providers who provide the services 
and supports. 
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(b) Except as provided in subsection (c) of this section, a pro-
gram provider must ensure that TxHmL Program services and CFC 
services are not provided in a setting that is presumed to have the qual-
ities of an institution. A setting is presumed to have the qualities of an 
institution if the setting: 

(1) is located in a building in which a certified ICF/IID op-
erated by a LIDDA or state supported living center is located but is 
distinct from the ICF/IID; 

(2) is located in a building on the grounds of, or immedi-
ately adjacent to, a certified ICF/IID operated by a LIDDA or state 
supported living center; 

(3) is located in a building in which a licensed private 
ICF/IID, a hospital, a nursing facility, or other institution is located 
but is distinct from the ICF/IID, hospital, nursing facility, or other 
institution; 

(4) is located in a building on the grounds of, or immedi-
ately adjacent to, a hospital, a nursing facility, or other institution ex-
cept for a licensed private ICF/IID; or 

(5) has the effect of isolating individuals from the broader 
community of persons not receiving Medicaid HCBS. 

(c) A program provider may provide a TxHmL Program ser-
vice or a CFC service to an individual in a setting that is presumed to 
have the qualities of an institution as described in subsection (b) of this 
section, if CMS determines through a heightened scrutiny review that 
the setting: 

(1) does not have the qualities of an institution; and 

(2) does have the qualities of home and community-based 
settings. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300617 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER D. DEVELOPMENT AND 
REVIEW OF AN IPC 
26 TAC §§262.301 - 262.304 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§262.302. Renewal and Revision of an Individual's IPC 

(a) Renewal and Revision of an IPC. At least annually, and 
before the expiration of an individual's IPC, the individual's IPC must 
be renewed and revised in accordance with this subsection and HHSC's 
instructions. 

(1) At least 30 but no more than 90 calendar days before 
the expiration of an individual's IPC, the service coordinator must: 

(A) notify the service planning team that the individ-
ual's PDP must be reviewed and updated; 

(B) convene a meeting with the service planning team 
to: 

(i) review and update the individual's PDP and de-
velop a renewal IPC; and 

(ii) if CFC PAS/HAB is included on the PDP, com-
plete the HHSC HCS/TxHmL CFC PAS/HAB Assessment form to de-
termine the number of CFC PAS/HAB hours the individual needs; 

(C) ensure the individual or LAR signs the finalized 
PDP; and 

(D) use the HHSC Understanding Program Eligibility 
and Services form to provide an individual or LAR both an oral and a 
written explanation of: 

(i) the eligibility requirements for the TxHmL Pro-
gram as described in §262.101(a) of this chapter (relating to Eligibility 
Criteria for TxHmL Program Services and CFC Services); 

(ii) if the individual's PDP includes CFC services: 

(I) the eligibility requirements for CFC services 
as described in §262.101(b) of this chapter to individuals who do not 
receive MAO Medicaid; and 

(II) the eligibility requirements for CFC services 
as described in §262.101(c) of this chapter to individuals who receive 
MAO Medicaid; 

(iii) all TxHmL Program services as described in 
§262.5 of this chapter (relating to Description of TxHmL Program 
Services) and all CFC services as described in §262.6 of this chapter 
(relating to Description of CFC Services); 

(iv) the reasons TxHmL Program services may be 
terminated as described in §262.507 of this chapter (relating to Ter-
mination of TxHmL Program Services and CFC Services with Ad-
vance Notice) and §262.508 of this chapter (relating to Termination 
of TxHmL Program Services and CFC Services without advance no-
tice) or suspended as described in §262.505 of this chapter (relating to 
Suspension of TxHmL Program Services and CFC Services); and 

(v) if the individual's PDP includes CFC services, 
the reasons CFC services may be terminated as described §262.507 of 
this chapter and §262.508 of this chapter or suspended as described in 
§262.505 of this chapter. 

(2) The HHSC HCS/TxHmL CFC PAS/HAB Assessment 
form required by paragraph (1)(B)(ii) of this subsection must be com-
pleted in person with the individual unless the following conditions are 
met, in which case the form may be completed by videoconferencing 
or telephone: 

(A) the service coordinator gives the individual the op-
portunity to complete the form in person in lieu of completing it by 
videoconferencing or telephone and the individual agrees to the form 
being completed by videoconferencing or telephone; and 
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(B) the individual receives appropriate in-person sup-
port during the completion of the form by videoconferencing or tele-
phone. 

(3) The service coordinator must convene a meeting with 
the service planning team to develop a revised IPC and update the PDP 
if: 

(A) a new service is being added to or a current service 
is being removed from the IPC; or 

(B) the amount of a service is being increased or de-
creased and requires the addition of, removal of, or a change to an out-
come in the PDP. 

(4) The service coordinator must ensure that the updated 
finalized PDP is signed by the individual or LAR. 

(5) If the amount of an existing service on an IPC is being 
increased or decreased or a requisition fee is added or removed and 
the addition of, removal of, or a change to an outcome in the PDP 
is not required, the service coordinator is not required to convene a 
meeting with the service planning team to develop a revised IPC, but 
must document the reasons for the revised IPC. 

(6) A service coordinator must: 

(A) sign and date the renewal or revised IPC; 

(B) ensure that the individual or LAR signs and dates 
the renewal or revised IPC and provides the signed and dated IPC to 
the service coordinator in person, electronically, by fax, or by United 
States mail; 

(C) ensure that the program provider signs and dates the 
renewal or revised IPC demonstrating agreement that the services will 
be provided to the individual; 

(D) after the renewal or revised IPC is signed and dated, 
enter information from the renewal or revised IPC in the HHSC data 
system and electronically submit the information to HHSC; 

(E) ensure that the information entered in the HHSC 
data system and electronically submitted to HHSC is identical to the 
information on the original signed and dated renewal or revised IPC; 
and 

(F) keep the original signed and dated renewal or re-
vised IPC in the individual's record. 

(7) The service coordinator, within 10 calendar days after 
the PDP is updated, must send a copy of the following to the program 
provider, the individual or LAR and, if applicable, the FMSA: 

(A) the updated PDP; 

(B) the renewal or revised IPC; and 

(C) if CFC PAS/HAB is included on the PDP, the com-
pleted HHSC HCS/TxHmL CFC PAS/HAB Assessment form. 

(8) The program provider must convene a meeting with the 
individual or LAR to develop, before the effective date of the renewal 
IPC or revised IPC: 

(A) an implementation plan for: 

(i) TxHmL Program services, except for community 
support, that is based on the individual's PDP and renewal IPC; and 

(ii) CFC services, except for CFC support manage-
ment, that is based on the individual's PDP, and renewal or revised IPC, 
and if CFC PAS/HAB is included on the PDP, the completed HHSC 
HCS/TxHmL CFC PAS/HAB Assessment form; and 

(B) a transportation plan, if community support is in-
cluded on the PDP. 

(b) If an individual or LAR requests support management dur-
ing an IPC year, the service coordinator must revise the IPC as de-
scribed in subsection (a)(3) of this section. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300618 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER E. REIMBURSEMENT BY 
HHSC 
26 TAC §262.401 

STATUTORY AUTHORITY 

The new section is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
§262.401. Program Provider Reimbursement. 

(a) Program provider reimbursement. 

(1) HHSC pays a program provider for services as de-
scribed in this paragraph. 

(A) HHSC pays for community support, nursing, 
in-home respite, respite, day habilitation, in-home day habilitation, 
employment assistance, supported employment, professional thera-
pies, and CFC PAS/HAB in accordance with the reimbursement rate 
for the specific service. 

(B) HHSC pays for adaptive aids, minor home modifi-
cations, and dental treatment based on the actual cost of the item or ser-
vice and, if requested, a requisition fee in accordance with the TxHmL 
Program Billing Requirements available on the HHSC website. 

(C) HHSC pays for CFC ERS based on the actual cost 
of the service not to exceed the reimbursement rate ceiling for CFC 
ERS. 

(2) To be paid for the provision of a service, a program 
provider must submit a service claim that meets the requirements in 40 
TAC §49.311 (relating to Claims Payment) and the TxHmL Program 
Billing Requirements or the CFC Billing Requirements for HCS and 
TxHmL Program Providers. 

(3) If an individual's TxHmL Program services or CFC ser-
vices are suspended or terminated, a program provider must not sub-
mit a claim for services provided during the period of the individual's 
suspension or after the termination except the program provider may 

48 TexReg 1072 February 24, 2023 Texas Register 



submit a claim for a service provided on the first calendar day of the 
suspension or termination. 

(4) If a program provider submits a claim for an adaptive 
aid that costs $500 or more or for a minor home modification that costs 
$1,000 or more, the claim must be supported by a written assessment 
from a licensed professional specified by HHSC in the TxHmL Pro-
gram Billing Requirements and other documentation as required by the 
TxHmL Program Billing Requirements. 

(5) HHSC does not pay a program provider for a service or 
recoups any payments made to the program provider for a service if: 

(A) the individual receiving the service was, at the time 
the service was provided, ineligible for the TxHmL Program or Med-
icaid benefits, or was an inpatient of a hospital, nursing facility, or 
ICF/IID; 

(B) the service was not included on the signed and dated 
IPC of the individual in effect at the time the service was provided; 

(C) the service was not provided in accordance with the 
TxHmL Program Billing Requirements or the CFC Billing Require-
ments for HCS and TxHmL Program Providers; 

(D) the service was not documented in accordance with 
the TxHmL Program Billing Requirements or the CFC Billing Require-
ments for HCS and TxHmL Program Providers; 

(E) the program provider did not comply with 40 TAC 
§49.305 (relating to Records); 

(F) the claim for the service was not prepared and sub-
mitted in accordance with the TxHmL Program Billing Requirements 
or the CFC Billing Requirements Guidelines for HCS and TxHmL Pro-
gram Providers; 

(G) the program provider did not have the documenta-
tion described in subsection (a)(4) of this section; 

(H) before including employment assistance on an in-
dividual's IPC, the program provider did not ensure and maintain doc-
umentation in the individual's record that employment assistance was 
not available to the individual under a program funded under §110 of 
the Rehabilitation Act of 1973, as amended (29 U.S.C. §701 et seq.) or 
under a program funded under the Individuals with Disabilities Educa-
tion Act (20 U.S.C. §1401 et seq.); 

(I) before including supported employment on an indi-
vidual's IPC, the program provider did not ensure and maintain doc-
umentation in the individual's record that supported employment was 
not available to the individual under a program funded under the Indi-
viduals with Disabilities Education Act (20 U.S.C. §1401 et seq.); 

(J) HHSC determines that the service would have been 
paid for by a source other than the TxHmL Program; 

(K) the service was provided by a service provider who 
did not meet the qualifications to provide the service as described in the 
TxHmL Program Billing Requirements or the CFC Billing Require-
ments for HCS and TxHmL Program Providers; 

(L) the service was not provided in accordance with a 
signed and dated IPC meeting the requirements set forth in §262.301 
of this subchapter (relating to IPC Requirements); 

(M) the service was not provided in accordance with the 
PDP or the implementation plan; 

(N) the service was provided before the individual's 
date of enrollment into the TxHmL Program; 

(O) for community support, the service was not pro-
vided in accordance with a transportation plan and §262.5(a)(16) of 
this chapter (relating to Description of TxHmL Program Services); 

(P) the service was not provided; or 

(Q) for CFC PAS/HAB, in-home day habilitation, and 
in-home respite, if the service claim for the service did not match the 
EVV visit transaction as required by 1 TAC §354.4009(a)(4) (relating 
to Requirements for Claims Submission and Approval). 

(6) A program provider must refund to HHSC any overpay-
ment made to the program provider within 60 days after the program 
provider's discovery of the overpayment or receipt of a notice of such 
discovery from HHSC, whichever is earlier. 

(7) Except as provided in paragraph (8) of this sub-
section, if HHSC approves an LOC requested in accordance with 
§262.104(b)(3) of this chapter (relating to LOC Determination), 
HHSC pays a program provider for services provided to an individual 
for a period of not more than 180 calendar days after the individual's 
previous ID/RC Assessment expires. 

(8) If HHSC determines that an ID/RC Assessment was 
submitted more than 180 calendar days after the expiration date of the 
previous ID/RC Assessment because of circumstances beyond a pro-
gram provider's control, HHSC may pay the program provider for a 
period of more than 180 calendar days after the individual's previous 
ID/RC Assessment expires. 

(9) HHSC does not withhold payments to a program 
provider if a LIDDA fails to enter information from an individual's 
renewal IPC and the program provider continues to provide services 
in accordance with the most recent IPC authorized by HHSC. 

(b) Provider fiscal compliance reviews. 

(1) HHSC conducts provider fiscal compliance reviews to 
determine a program provider is in compliance with: 

(A) this chapter; 

(B) the TxHmL Program Billing Requirements; 

(C) the CFC Billing Requirements for HCS and 
TxHmL Program Providers; 

(D) 40 TAC Chapter 49, Subchapter C; and 

(E) the program provider's Community Services Con-
tract-Provider Agreement. 

(2) HHSC conducts provider fiscal compliance reviews in 
accordance with the Provider Fiscal Compliance Review Protocol set 
forth in the TxHmL Program Billing Requirements and the CFC Billing 
Requirements for HCS and TxHmL Program Providers. As a result of 
a provider fiscal compliance review, HHSC may: 

(A) recoup payments from a program provider; and 

(B) based on the amount of unverified claims, require a 
program provider to develop and submit, in accordance with HHSC's 
instructions, a corrective action plan that improves the program 
provider's billing practices. 

(3) A corrective action plan required by HHSC in accor-
dance with paragraph (2)(B) of this subsection must: 

(A) include: 

(i) the reason the corrective action plan is required; 

(ii) the corrective action to be taken; 
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(iii) the person responsible for taking each correc-
tive action; and 

(iv) a date by which the corrective action will be 
completed that is no later than 90 calendar days after the date the pro-
gram provider is notified the corrective action plan is required; 

(B) be submitted to HHSC within 30 calendar days after 
the date the program provider is notified the corrective action plan is 
required; and 

(C) be approved by HHSC before implementation. 

(4) Within 30 calendar days after HHSC receives a cor-
rective action plan, HHSC notifies the program provider if HHSC ap-
proves the corrective action plan or if the plan requires changes. 

(5) If HHSC requires a program provider to develop and 
submit a corrective action plan in accordance with paragraph (2)(B) 
of this subsection and the program provider requests an administrative 
hearing for the recoupment in accordance with §262.602 of this chap-
ter (relating to Program Provider's Right to Administrative Hearing), 
the program provider is not required to develop or submit a corrective 
action plan while a hearing decision is pending. HHSC notifies the pro-
gram provider if the requirement to submit a corrective action plan or 
the content of such a plan changes based on the outcome of the hearing. 

(6) If a program provider does not submit a corrective 
action plan or complete a required corrective action within the time 
frames described in paragraph (3) of this subsection, HHSC may 
impose a vendor hold on payments due to the program provider until 
the program provider takes the corrective action. 

(7) If a program provider does not submit a corrective ac-
tion plan or complete a required corrective action within 30 calendar 
days after the date a vendor hold is imposed in accordance with para-
graph (6) of this subsection, HHSC may terminate the contract. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300620 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER F. TRANSFERS, DENIALS, 
SUSPENSIONS, REDUCTIONS, AND 
TERMINATIONS 
26 TAC §§262.501 - 262.508 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-

utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§262.501. Process for Individual to Transfer to a Different Program 
Provider or FMSA. 

(a) If a service coordinator receives information that an indi-
vidual wants to transfer to a different program provider or FMSA, or 
that an LAR wants the individual to transfer to a different program 
provider or FMSA, the service coordinator must: 

(1) if the information was received from the individual or 
LAR, document the date the information was received in the individ-
ual's record; 

(2) if the information was received from a person other than 
the individual or LAR, within three business days after the information 
was received: 

(A) contact the individual or LAR to confirm whether 
the individual wants to transfer or the LAR wants the individual to 
transfer to a different program provider or FMSA; and 

(B) if the service coordinator makes the confirmation 
described in subparagraph (A) of this paragraph, document such con-
firmation in the individual's record; and 

(3) within three business days after receiving information 
from the individual or LAR that the individual wants to transfer or the 
LAR wants the individual to transfer to a different program provider 
or FMSA or making the confirmation described in paragraph (2)(A) of 
this subsection: 

(A) explain to the individual or LAR that the individual 
may transfer to a program provider whose enrollment has not reached 
its service capacity in the HHSC data system or FMSA of the individ-
ual's or LAR's choice; and 

(B) provide the individual or LAR the names and con-
tact information of all program providers or FMSAs in the geographic 
location preferred by the individual or LAR. 

(b) After the individual or LAR selects a different program 
provider or FMSA, the service coordinator must coordinate with the 
individual, LAR, the transferring program provider or FMSA, and the 
receiving program provider or FMSA to determine a transfer effective 
date that is: 

(1) not earlier than the date of the meeting described in sub-
section (c)(2) of this section; and 

(2) agreed to by the service coordinator, the individual or 
LAR, and the receiving program provider. 

(c) On or before the transfer effective date, the service coordi-
nator must: 

(1) take action to complete the HHSC Request for Trans-
fer of Waiver Program Services form in accordance with the TxHmL 
Handbook; 

(2) convene a meeting with the individual or LAR and the 
receiving program provider or receiving FMSA to develop a transfer 
IPC; 

(3) send the individual's IPC, ID/RC Assessment, and PDP 
to the receiving program provider or the receiving FMSA; 

(4) if the individual is transferring to a different program 
provider, request the following records of the individual from the trans-
ferring program provider; 

(A) pertinent medication records and medical informa-
tion; 
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(B) Medicaid card; 

(C) Medicare information, if applicable; 

(D) the ICAP assessment booklet and computer scoring 
sheet; 

(E) trust fund/financial records and any money due the 
individual; 

(F) behavior support plan, if applicable; 

(G) guardianship information, if applicable; and 

(H) any other pertinent information to ensure health and 
safety or continuity of services; 

(5) within two business days after receipt of the records 
requested in accordance with paragraph (4) of this subsection, send the 
records to the receiving program provider; and 

(6) if, within three business days after requesting that the 
program provider provide records as described in paragraph (4) of this 
subsection, the service coordinator does not receive all of the records 
requested, notify HHSC that the records were not received. 

(d) Within 10 business days after the transfer effective date, 
the service coordinator must: 

(1) complete data entry into the HHSC data system in ac-
cordance with the TxHmL Handbook after the activities described in 
subsection (c) of this section are completed; and 

(2) send the transfer IPC and HHSC Request for Transfer 
of Waiver Program Services form to HHSC. 

§262.502. Process for Individual to Receive a Service Through the 
CDS Option that the Individual is Receiving from a Program Provider. 

(a) If a service coordinator receives information that an indi-
vidual wants to receive a service through the CDS option that the indi-
vidual is receiving from a program provider or that an LAR wants the 
individual to receive a service through the CDS option that the individ-
ual is receiving from a program provider, the service coordinator must: 

(1) if the information was received from the individual or 
LAR, document the date the information was received in the individ-
ual's record; 

(2) if the information was received from a person other than 
the individual or LAR, within three business days after the information 
was received: 

(A) contact the individual or LAR to confirm whether 
the individual wants to receive or the LAR wants the individual to re-
ceive a service through the CDS option that the individual is receiving 
from a program provider; and 

(B) if the service coordinator makes the confirmation 
described in subparagraph (A) of this paragraph, document such con-
firmation in the individual's record; and 

(3) within three business days after receiving information 
from the individual or LAR that the individual wants to receive or the 
LAR wants the individual to receive a service through the CDS option 
that the individual is receiving from a program provider or making the 
confirmation described in paragraph (2) of this subsection: 

(A) explain to the individual or LAR that the individual 
may select an FMSA of the individual's or LAR's choice; and 

(B) provide the individual or LAR the names and con-
tact information of all FMSAs in the geographic location preferred by 
the individual or LAR. 

(b) After the individual or LAR selects an FMSA, the service 
coordinator must coordinate with the individual, LAR, the transferring 
program provider and the receiving FMSA to determine a transfer ef-
fective date that is: 

(1) not earlier than the date of the meeting described in sub-
section (c)(2) of this section; and 

(2) agreed to by the service coordinator, the individual or 
LAR, and the receiving FMSA. 

(c) On or before the transfer effective date, the service coordi-
nator must: 

(1) take action to complete HHSC Request for Transfer of 
Waiver Program Services form in accordance with the TxHmL Hand-
book; 

(2) convene a meeting with the individual or LAR to de-
velop a transfer IPC; and 

(3) send the individual's IPC to the receiving FMSA and 
obtain the signature of the receiving FMSA on the IPC and Request for 
Transfer of Waiver Program Services form. 

(d) Within 10 business days after the transfer effective date, 
the service coordinator must: 

(1) complete data entry in the HHSC data system in accor-
dance with the TxHmL Handbook after the activities described in sub-
section (c) of this section are completed; and 

(2) send the transfer IPC and HHSC Request for Transfer 
of Waiver Program Services form to HHSC. 

§262.508. Termination of TxHmL Program Services and CFC Ser-
vices without Advance Notice. 

(a) HHSC terminates an individual's TxHmL Program ser-
vices and CFC services if any of the following situations exists: 

(1) the individual is admitted to one of the facilities listed 
in §262.505(a)(1) - (9) of this subchapter (relating to Suspension of 
TxHmL Program Services and CFC Services): 

(A) for more than 270 consecutive calendar days; and 

(B) HHSC has not extended the individual's suspension 
in accordance with §262.505(h) of this subchapter; 

(2) the service coordinator or program provider has factual 
information confirming the death of the individual; 

(3) the service coordinator or program provider receives a 
clear written statement signed by the individual or LAR that the indi-
vidual no longer wants TxHmL Program services; 

(4) the individual's whereabouts are unknown, and the post 
office returns mail directed to the individual by the service coordinator 
or program provider without indicating a forwarding address; or 

(5) HHSC establishes that the individual has been accepted 
for Medicaid services by another state. 

(b) If a service coordinator becomes aware that a situation de-
scribed in subsection (a) of this section exists, the service coordinator 
must request that HHSC terminate the individual's services. To make 
this request, the service coordinator must complete HHSC Request for 
Termination of Services form and submit the form to HHSC. 

(c) If HHSC receives a form from a service coordinator re-
questing that HHSC terminate the individual's services, HHSC sends 
written notice to the individual or LAR of the termination of TxHmL 
Program services and CFC services. The notice includes the individ-

ADOPTED RULES February 24, 2023 48 TexReg 1075 



ual's right to request a fair hearing in accordance with §262.601 of this 
chapter (relating to Fair Hearing). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300621 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER G. HEARINGS 
26 TAC §262.601, §262.602 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§262.601. Fair Hearing. 

An applicant whose request for eligibility for the TxHmL Program is 
denied or is not acted upon with reasonable promptness, or an individ-
ual whose TxHmL Program services or CFC services have been termi-
nated, suspended, denied, or reduced by HHSC, receives notice of the 
right to request a fair hearing in accordance with 1 TAC Chapter 357, 
Subchapter A (relating to Uniform Fair Hearing Rules). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300624 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER H. LIDDA REQUIREMENTS 
26 TAC §262.701 

STATUTORY AUTHORITY 

The new section is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 

services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
§262.701. LIDDA Requirements for Providing Service Coordination 
in the TxHmL Program. 

(a) A LIDDA must offer TxHmL Program services to an ap-
plicant in accordance with §262.103 of this chapter (relating to Process 
for Enrollment of Applicants). 

(b) A LIDDA must process enrollments of individuals in the 
TxHmL Program in accordance with §262.103 of this chapter. 

(c) A LIDDA must be objective in the process to assist an indi-
vidual or LAR in the selection of a program provider or FMSA and train 
all LIDDA staff who may assist an individual or LAR in the process. 

(d) A LIDDA must, upon the enrollment of an individual and 
annually thereafter, inform the individual or LAR orally and in writing 
of the following: 

(1) the telephone number of the LIDDA to file a complaint; 

(2) the toll-free telephone number of the HHSC IDD Om-
budsman, 1-800-252-8154, to file a complaint; and 

(3) the toll-free telephone number of DFPS, 1-800-647-
7418, to report an allegation of abuse, neglect, or exploitation. 

(e) A LIDDA must maintain for each individual for an IPC 
year: 

(1) a copy of the IPC; 

(2) the PDP and, if CFC PAS/HAB is included on the PDP, 
the completed HHSC HCS/TxHmL CFC PAS/HAB Assessment form; 

(3) a copy of the ID/RC Assessment; 

(4) documentation of the activities performed by the ser-
vice coordinator in providing service coordination; and 

(5) any other pertinent information related to the individ-
ual. 

(f) For an individual receiving TxHmL Program services and 
CFC services within a LIDDA's local service area, the LIDDA must 
provide the individual's program provider a copy of the individual's 
current PDP, IPC, and ID/RC Assessment. 

(g) A LIDDA must ensure that a service coordinator is an em-
ployee of the LIDDA and meets the requirements of this subsection. 

(1) A service coordinator must meet the minimum quali-
fications and LIDDA staff training requirements described in Chapter 
331 of this title (relating to LIDDA Service Coordination ), except as 
described in paragraph (2) of this subsection. 

(2) Notwithstanding §331.19(b) of this title (relating 
to Staff Person Training), a service coordinator must complete a 
comprehensive non-introductory person-centered service planning 
training developed or approved by HHSC within six months after the 
service coordinator's date of hire, unless an extension of the six month 
timeframe is granted by HHSC. 

(3) A service coordinator must receive training about the 
following within the first 90 calendar days after beginning service co-
ordination duties: 

(A) rules governing the TxHmL Program and CFC; and 

(B) 40 TAC Chapter 41 (relating to Consumer Directed 
Services Option). 
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(h) A LIDDA must ensure that a service coordinator: 

(1) initiates, coordinates, and facilitates the person-cen-
tered planning process to meet the desires and needs as identified by 
an individual and LAR in the individual's PDP, including: 

(A) scheduling service planning team meetings; and 

(B) documenting on the PDP whether, for each TxHmL 
Program service or CFC service identified on the PDP, the service is 
critical to meeting the individual's health and safety as determined by 
the service planning team; 

(2) coordinates the development and implementation of the 
individual's PDP; 

(3) coordinates and develops an individual's IPC based on 
the individual's PDP; 

(4) coordinates and monitors the delivery of TxHmL Pro-
gram services and CFC services and non-TxHmL Program and non-
CFC services; and 

(5) document whether an individual progresses toward de-
sired outcomes identified on the individual's PDP from the individual's 
and LAR's perspectives. 

(i) A LIDDA must inform an individual or LAR of the name 
of the individual's service coordinator and how to contact the service 
coordinator. 

(j) A service coordinator must: 

(1) assist the individual or LAR or actively involved person 
in exercising the legal rights of the individual; 

(2) provide an individual, LAR, or family member with a 
written copy of the booklet, Your Rights in the Texas Home Living 
(TxHmL) Program, available on the HHSC website, and an oral ex-
planation of the rights described in the booklet: 

(A) at the time the individual enrolls in the TxHmL Pro-
gram; 

(B) when the booklet is revised; 

(C) upon request of the individual, LAR, or family 
member; and 

(D) if one of the following occurs: 

(i) the individual becomes 18 years of age; 

(ii) a guardian is appointed for the individual; or 

(iii) a guardianship for the individual ends; 

(3) document compliance with paragraph (2) of this sub-
section in the individual's record and include: 

(A) the signature of the individual or LAR; and 

(B) the signature of the service coordinator; 

(4) ensure that the individual and LAR participate in de-
veloping a PDP and IPC that meet the individual's identified needs and 
service outcomes and that the individual's PDP is updated annually and 
if the individual's needs or outcomes change; 

(5) if a behavioral support plan includes techniques that in-
volve restriction of individual rights or intrusive techniques, discuss 
with the service planning team to determine whether the techniques 
will be approved by the service planning team; 

(6) if notified by the program provider that an individual 
or LAR has refused a comprehensive nursing assessment and that the 

program provider has determined that it cannot ensure the individ-
ual's health, safety, and welfare in the provision of community support, 
day habilitation, in-home day habilitation, employment assistance, sup-
ported employment, respite, or CFC PAS/HAB: 

(A) inform the individual or LAR of the consequences 
and risks of refusing the assessment, including that the refusal will re-
sult in the individual not receiving: 

(i) nursing services; or 

(ii) community support, day habilitation, in-home 
day habilitation, employment assistance, supported employment, 
respite, or CFC PAS/HAB, if the individual needs one of those services 
and the program provider has determined that it cannot ensure the 
health, safety, and welfare of the individual in the provision of the 
service; and 

(B) notify the program provider if the individual or 
LAR continues to refuse the assessment after the discussion with the 
service coordinator; 

(7) inform the individual or LAR of decisions regarding de-
nial, suspension, reduction, or termination of services and the individ-
ual's or LAR's right to request a fair hearing as described in §262.601 
of this chapter (relating to Fair Hearing); and 

(8) in accordance with §262.501 (relating to Process for In-
dividual to Transfer to a Different Program Provider or FMSA), man-
age the process to transfer an individual's TxHmL Program services 
and CFC services from one program provider to another or transfer 
from one FMSA to another. 

(k) When a service coordinator becomes aware that a change 
to an individual's PDP or IPC may be needed, the service coordinator 
must discuss the need for the change with the individual or LAR, the 
individual's program provider, and other appropriate persons. 

(l) At least 30 calendar days before the expiration of an indi-
vidual's IPC, the service coordinator must: 

(1) update the individual's PDP with the individual's ser-
vice planning team; and 

(2) if the individual receives a TxHmL Program service or 
a CFC service from a program provider, submit to the program provider 
and the individual or LAR: 

(A) the updated PDP; and 

(B) if CFC PAS/HAB is included on the PDP, a copy of 
the completed HHSC HCS/TxHmL CFC PAS/HAB Assessment form. 

(m) A service coordinator must: 

(1) complete the HHSC TxHmL Service Coordination No-
tification form with the individual or LAR and provide a copy of the 
completed form to the individual or LAR: 

(A) upon receipt of HHSC approval of the enrollment 
of the individual; 

(B) if the form is revised; 

(C) at the request of the individual or LAR; and 

(D) if one of the following occurs: 

(i) the individual becomes 18 years of age; 

(ii) a guardian is appointed for the individual; or 

(iii) a guardianship for the individual ends; and 
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(2) retain a copy of the completed form in the individual's 
record. 

(n) A service coordinator must conduct: 

(1) a pre-move site review for an applicant 21 years of age 
or older who is enrolling in the TxHmL Program from a nursing facility 
or as a diversion from admission to a nursing facility; and 

(2) post-move monitoring visits for an individual 21 years 
of age or older who enrolled in the TxHmL Program from a nursing 
facility or has enrolled in the TxHmL Program as a diversion from 
admission to a nursing facility. 

(o) A service coordinator must have contact with an individual 
in person, by videoconferencing, or telephone to provide service coor-
dination during a month in which it is anticipated that the individual 
will not receive a TxHmL Program service unless: 

(1) the individual's TxHmL Program services have been 
suspended; or 

(2) the service coordinator had an in-person contact with 
the individual that month to comply with §331.11(d) of this title (relat-
ing to LIDDA's Responsibilities). 

(p) In addition to the requirements described in Chapter 331 
of this title (relating to LIDDA Service Coordination), a LIDDA must: 

(1) comply with: 

(A) this subchapter; 

(B) 40 TAC Chapter 41; and 

(C) 40 TAC Chapter 4, Subchapter L, (relating to 
Abuse, Neglect, and Exploitation in Local Authorities and Community 
Centers); and 

(2) ensure that a rights protection officer, as required by 
40 TAC §4.113 (relating to Rights Protection Officer at a State MR 
Facility or MRA), who receives a copy of an HHSC initial intake re-
port or a final investigative report from an FMSA, in accordance with 
40 TAC §41.702 (relating to Requirements Related to HHSC Inves-
tigations When an Alleged Perpetrator is a Service Provider) or 40 
TAC §41.703 (relating to Requirements Related to HHSC Investiga-
tions When an Alleged Perpetrator is a Staff Person or a Controlling 
Person of an FMSA), gives a copy of the report to the individual's ser-
vice coordinator. 

(q) A service coordinator must: 

(1) at least annually, in accordance with 40 TAC Chapter 
41, Subchapter D (relating to Enrollment, Transfer, Suspension, and 
Termination): 

(A) inform the individual or LAR of the individual's 
right to participate in the CDS option; and 

(B) inform the individual or LAR that the individual 
or LAR may choose to have one or more services provided through 
the CDS option, as described in 40 TAC §41.108 (relating to Services 
Available Through the CDS Option); and 

(2) document compliance with paragraph (1) of this sub-
section in the individual's record. 

(r) If an individual or LAR chooses to participate in the CDS 
option, the service coordinator must: 

(1) provide names and contact information to the individ-
ual or LAR of all FMSAs providing services in the LIDDA's local ser-
vice area; 

(2) document the individual's or LAR's choice of FMSA on 
HHSC Consumer Participation Choice form; 

(3) document, in the individual's PDP, a description of the 
services provided through the CDS option; and 

(4) develop with the individual or LAR and other members 
of the service planning team a transportation plan if an individual's PDP 
includes community support to be delivered through the CDS option. 

(s) For an individual participating in the CDS option, a service 
coordinator must recommend that HHSC terminate the individual's par-
ticipation in the CDS option if the service coordinator determines that: 

(1) the individual's continued participation in the CDS op-
tion poses a significant risk to the individual's health, safety, or welfare; 
or 

(2) the individual, LAR, or designated representative has 
not complied with 40 TAC Chapter 41, Subchapter B (relating to Re-
sponsibilities of Employers and Designated Representatives). 

(t) To make a recommendation described in subsection (s) of 
this section, a service coordinator must submit the following documen-
tation to HHSC: 

(1) the services the individual receives through the CDS 
option; 

(2) the reason why the recommendation is made; 

(3) a description of the attempts to resolve the issues before 
making the recommendation; and 

(4) any other supporting documentation, as appropriate. 

(u) A service coordinator must do the following regarding re-
sponsibilities related to EVV: 

(1) for an applicant who will receive a service that requires 
the use of EVV from the program provider or through the CDS option: 

(A) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information 
form to the applicant or LAR; 

(B) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining 
the information and to providing a copy to the individual or LAR; 

(C) provide the individual or LAR with a copy of the 
signed form; 

(D) perform the activities described in subparagraph 
(A) - (C) of this paragraph before the individual's enrollment; and 

(E) maintain the completed HHSC Electronic Visit Ver-
ification Responsibilities and Additional Information form in the indi-
vidual's record; 

(2) for an individual who will receive a service that requires 
the use of EVV from the program provider or who is transferring to 
another program provider or LIDDA and will receive a service that 
requires the use of EVV from the program provider or through the CDS 
option: 

(A) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information 
form to the individual or LAR; 

(B) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining 
the information and to providing a copy to the individual or LAR; 
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(C) provide the individual or LAR with a copy of the 
signed form; 

(D) perform the activities described in subparagraphs 
(A)-(C) of this paragraph on or before the effective date of the transfer 
to another program provider or LIDDA; and 

(E) maintain the completed HHSC Electronic Visit Ver-
ification Responsibilities and Additional Information form in the indi-
vidual's record; and 

(3) for an individual who will receive a service that requires 
the use of EVV through the CDS option or who will transfer to another 
FMSA and is receiving a service requiring the use of EVV: 

(A) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information 
form to the individual or LAR; 

(B) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining 
the information and to providing a copy to the individual or LAR; 

(C) provide the individual or LAR with a copy of the 
signed form; 

(D) perform the activities described in subparagraphs 
(A)-(C) of this paragraph before the individual receives the EVV re-
quired service through the CDS option or on or before the effective 
date of the transfer to another FMSA; and 

(E) maintain the completed HHSC Electronic Visit Ver-
ification Responsibilities and Additional Information form in the indi-
vidual's record. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300627 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER I. DECLARATION OF 
DISASTER 
26 TAC §262.801 

STATUTORY AUTHORITY 

The new section is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
§262.801. Exceptions to Certain Requirements During Declaration 
of Disaster. 

(a) HHSC may allow program providers and service coordina-
tors to use one or more of the exceptions described in subsections (c) -
(j) of this section while an executive order or proclamation declaring a 
state of disaster under Texas Government Code §418.014 is in effect. 
HHSC notifies program providers and LIDDAs: 

(1) if it allows an exception to be used; and 

(2) if an exception is allowed to be used, the date the ex-
ception must no longer be used, which may be before the declaration 
of a state of disaster expires. 

(b) In this section "disaster area" means the area of the state 
specified in an executive order or proclamation described in subsection 
(a) of this section. 

(c) Notwithstanding the definition of "implementation plan" in 
§262.3 of this chapter (relating to Definitions), the signature of an indi-
vidual who resides in the disaster area is not required on the individual's 
implementation plan, if: 

(1) the meeting required by §262.302(a)(8) of this chapter 
(relating to Renewal and Revision of an Individual's IPC) is conducted 
by videoconferencing or telephone; 

(2) the individual or LAR orally agrees with the implemen-
tation plan; and 

(3) the program provider documents the individual's or 
LAR's oral agreement on the implementation plan. 

(d) Notwithstanding §262.8(a) of this chapter (relating to 
Comprehensive Nursing Assessment), the comprehensive nursing 
assessment completed by an RN is not required to be completed in 
person for an individual who resides in the disaster area, if the RN 
conducts the assessment as a telehealth service or by telephone. 

(e) Notwithstanding §262.103(k)(1)(A)(i)(I)(-a-) and (-b-) 
of this chapter (relating to Process for Enrollment of Applicants), a 
LIDDA is not required to conduct a standardized measure of intel-
lectual functioning in person, or to conduct a standardized measure 
of adaptive abilities in person for an individual who resides in the 
disaster area, if the LIDDA conducts the standardized measures by 
videoconferencing. 

(f) Notwithstanding §262.103(k)(1)(B)(i) of this chapter, a 
LIDDA is not required to conduct an ICAP assessment in person for 
an individual who resides in the disaster area if the LIDDA conducts 
the ICAP assessment by videoconferencing. 

(g) Notwithstanding §262.302(a)(1)(C) and (a)(4) of this 
chapter, a service coordinator is not required to ensure that an individ-
ual who resides in the disaster area or LAR sign the PDP, if: 

(1) the meeting required by §262.302(a)(1)(B) and (a)(3) 
of this chapter is conducted by videoconferencing or telephone; 

(2) the service coordinator documents on the PDP the rea-
son for and the topics discussed at the meeting; 

(3) the individual or LAR orally agrees with the PDP; and 

(4) the service coordinator documents the individual's or 
LAR's oral agreement on the PDP. 

(h) Notwithstanding §262.302(a)(6)(B) of this chapter, a ser-
vice coordinator is not required to ensure that an individual who resides 
in the disaster area or LAR signs and dates a renewal or revised IPC, if: 

(1) the meeting required by §262.302(a)(1)(B) and (a)(3) 
of this chapter is conducted by videoconferencing or telephone; 
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(2) the service coordinator documents on the renewal or 
IPC the reason for and the topics discussed at the meeting; 

(3) the individual or LAR orally agrees with the renewal or 
revised IPC; and 

(4) the service coordinator documents the individual's or 
LAR's oral agreement on the renewal or the revised IPC. 

(i) Notwithstanding §262.304(a)(1) of this chapter (relating to 
Service Limits), the service limit for adaptive aids for an individual 
who resides in the disaster area may be exceeded if: 

(1) the requested adaptive aid that causes the service limit 
to be exceeded is: 

(A) an adaptive aid that replaces an adaptive aid de-
stroyed as a result of the disaster; or 

(B) the repair of an adaptive aid that was damaged as a 
result of the disaster; 

(2) the addition of the requested adaptive aid to the indi-
vidual's IPC does not result in: 

(A) the service limit of adaptive aids being exceeded by 
more than $5,000; or 

(B) the individual's IPC cost limit for TxHmL program 
services being exceeded as described in §262.101(a)(4) of this chapter 
(relating to Eligibility Criteria for TxHmL Program Services and CFC 
Services); 

(3) the program provider: 

(A) includes the cost of the requested adaptive aid on 
the revised IPC; and 

(B) submits to HHSC, within 180 days after the effec-
tive date of the order or proclamation described in subsection (a) of this 
section, a written request to HHSC to approve the requested adaptive 
aid that includes: 

(i) a description of the adaptive aid that is replacing 
the adaptive aid destroyed as a result of the disaster, which may include 
pictures or other descriptive information from a catalog, website, or 
brochure; 

(ii) a description of the repair to an adaptive aid that 
was damaged as a result of the disaster; 

(iii) one bid for the requested adaptive aid from a 
vendor that includes: 

(I) the total cost of the requested adaptive aid; 
and 

(II) the name, address, and telephone number of 
the vendor who must not be a relative of the individual; and 

(iv) a statement from the program provider that the 
adaptive aid is not available through a third party resource; and 

(4) the requested adaptive aid is approved by HHSC. 

(j) Notwithstanding §262.304(a)(3) of this chapter, the service 
limit for minor home modifications for an individual who resides in the 
disaster area may be exceeded if: 

(1) the requested minor home modification that causes the 
service limit to be exceeded is: 

(A) a minor home modification that replaces a minor 
home modification that was destroyed as a result of the disaster; or 

(B) the repair of a minor home modification that was 
damaged as a result of the disaster; 

(2) the addition of the requested minor home modification 
to the individual's IPC does not result in: 

(A) the service limit of minor home modification being 
exceeded by more than $3,750; or 

(B) the individual's IPC cost limit for TxHmL program 
services being exceeded as described in §262.101(a)(4) of this chapter; 

(3) the program provider: 

(A) includes the cost of the requested minor home mod-
ification on the revised IPC; 

(B) submits to HHSC, within 180 days after the effec-
tive date of the order or proclamation described in subsection (a) of 
this section, a written request to HHSC to approve the requested minor 
home modification that includes: 

(i) a description of the minor home modification that 
is replacing the minor home modification destroyed as a result of the 
disaster, which may include pictures or other descriptive information 
from a catalog, website, or brochure; 

(ii) a description of the repair to a minor home mod-
ification that was damaged as a result of the disaster; 

(iii) one bid for the requested minor home modifica-
tion from a vendor that includes: 

(I) the total cost of the requested minor home 
modification; and 

(II) the name, address, and telephone number of 
the vendor who must not be a relative of the individual; and 

(iv) a statement from the program provider that 
the minor home modification is not available through a third party 
resource; and 

(4) the requested minor home modification is approved by 
HHSC. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300628 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

CHAPTER 263. HOME AND COMMUNITY-
BASED SERVICES (HCS) PROGRAM AND 
COMMUNITY FIRST CHOICE (CFC) 
The Texas Health and Human Services Commission (HHSC) 
adopts Title 26, Part 1, new Chapter 263, Home and Com-
munity-based Services (HCS) Program and Community First 
Choice (CFC), consisting of Subchapters A - K, comprising 
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new §§263.1 - 263.9; 263.101 - 263.108; 263.201; 263.301 
- 263.304; 263.401; 263.501 - 263.503; 263.601; 263.701 -
263.708; 263.801; 263.802; 263.901 - 263.903; and 263.1000. 
Sections 263.3, 263.5, 263.8, 263.9, 263.104, 263.107, 
263.201, 263.302, 263.501, 263.502, 263.503, 263.601, 
263.701, 263.702, 263.707, 263.708, 263.901, 263.902 and 
263.1000 are adopted with changes to the proposed text as 
published in the September 16, 2022, issue of the Texas Regis-
ter (47 TexReg 5667). These rules will be republished. 
Sections 263.1, 263.2, 263.4, 263.6, 263.7, 263.101, 263.102, 
263.103, 263.105, 263.106, 263.108, 263.301, 263.303, 
263.304, 263.401, 263.703, 263.704, 263.705, 263.706, 
263.801, 263.802, and 263.903 are adopted without changes 
to the proposed text as published in the September 16, 2022, 
issue of the Texas Register (47 TexReg 5667). These rules will 
not be republished. 
BACKGROUND AND JUSTIFICATION 

The HCS Program is a Medicaid waiver program approved by 
the Centers for Medicare & Medicaid Services (CMS) under 
§1915(c) of the Social Security Act. This waiver program 
provides community-based services and supports to an eligible 
individual as an alternative to services provided in an institu-
tional setting. One purpose of the new sections is to move 
certain HCS Program rules from 40 TAC Chapter 9, Subchapter 
D to 26 TAC Chapter 263. The repeals of §§9.151, 9.152, 
9.154 - 9.170, 9.186, and 9.189 - 9.192 in 40 TAC Chapter 9, 
Subchapter D, are adopted elsewhere in this issue of the Texas 
Register. 

The adopted rules do not include program provider certification 
principles that are currently in 40 TAC Chapter 9, Subchapter D, 
§§9.173 - 9.175 and §§9.177 -9.183. HHSC will propose rules 
containing the certification standards for the HCS Program in 26 
TAC Chapter 565 in a different rule project. 
The adopted rules are necessary to comply with Title 42, Code 
of Federal Regulations (CFR), Chapter IV, Subchapter C, Part 
441, Subpart G, §441.301(c)(1) - (5). In 2014, CMS amended 
this regulation to establish new requirements for Home and 
Community-based Services (HCBS) Medicaid Programs, in-
cluding requirements for HCBS settings and person-centered 
planning. CMS has given states until March 17, 2023, to 
fully comply with the requirements in 42 CFR §441.301(c)(1) 
- (5). The adopted rules also ensure compliance with the 
requirements in 42 CFR Chapter IV, Subchapter C, Part 441, 
Subpart K, §441.530, regarding Home and Community-Based 
Setting; §441.535, regarding Assessment of functional need; 
and §441.540, regarding the Person-centered service plan, for 
Community First Choice (CFC) services because CFC services 
are available to individuals enrolled in the HCS Program. 
The adopted rules implement Texas Government Code 
§531.02161(b)(4) which requires HHSC to ensure that, if cost 
effective, clinically effective, and allowed by federal law, a 
Medicaid recipient has the option to receive certain services, 
including occupational therapy (OT), physical therapy (PT), and 
speech-language pathology as a telehealth service. 
The adopted rules require the initial HCS eligibility assessments 
to be conducted in person and the CFC personal assistance ser-
vices/habilitation (PAS/HAB) assessment to be completed in per-
son unless certain conditions exist in which case the assessment 
may be completed by telehealth, telephone, or video conferenc-

ing. These requirements help ensure the assessments are thor-
ough and accurate. 
The adopted rules include provisions regarding the denial, sus-
pension, reduction, or termination of an individual's services in 
the HCS Program to explain HHSC's process in taking one of 
these actions. The adopted rules also change the existing ser-
vice coordination monitoring requirement from 90 days to 30 
days during an individual's suspension. 
The adopted rules require a program provider and local intel-
lectual and developmental disability authority (LIDDA) to submit 
a translation of non-English documentation submitted to HHSC. 
The adopted rules help ensure that HHSC's reviews of docu-
mentation are efficient. 
The adopted rules require a registered nurse (RN) to complete 
a comprehensive nursing assessment of an individual in person 
under specified circumstances. This requirement is included to 
ensure the comprehensive nursing assessment is clinically ef-
fective, thorough, and accurate and to help ensure the health 
and safety of an individual. 
The adopted rules codify HHSC's current practice of increasing 
a level of need (LON) 1, 5, or 8 to the next LON because of 
an individual's high medical needs if the individual meets certain 
criteria. The adopted rules also codify current practice related to 
individuals in the HCS Program transferring to another program 
provider or choosing a different service delivery option. 
The adopted rules provide that HHSC may allow program 
providers and service coordinators to use one or more of the 
exceptions specified in the rule while an executive order or 
proclamation declaring a state of disaster under Texas Govern-
ment Code §418.014 is in effect. This provision helps to ensure 
that program providers and service coordinators are able to 
provide services effectively during a disaster. 
COMMENTS 

The 31-day comment period ended October 17, 2022. 
During the 31-day comment period that ended October 17, 
2022, and the public hearing held on September 26, 2022, 
HHSC received comments regarding the proposed rules from 
197 commenters, including the Coalition of Texans with Dis-
abilities; Disability Rights Texas; EveryChild, Inc.; Greenleaf 
Neurodiversity Community Center; Families for Effective Autism 
Treatment - Houston; Helen Farabee Centers; Lifetime Living 
Inc.; LTO Ventures; Providers Alliance for Community Ser-
vices Texas (PACSTX); Private Providers Association of Texas 
(PPAT); Texas Council of Community Centers; Texas Parent to 
Parent; 29 Acres; and families and advocates of individuals with 
autism and neurodiversity. 
A summary of comments relating to the rules and HHSC's re-
sponses follows. 
COMMENT: One commenter suggested that the terms and def-
initions in proposed §263.3 and the terms and definitions in the 
HCS Billing Requirements be consistent and expressed con-
cerns about the complexity that inconsistent definitions cause. 
Another commenter requested that HHSC provide the entire def-
inition of a term instead of including a reference to another rule. 
RESPONSE: HHSC declines to make changes in response to 
these comments. The commenter suggesting the need for con-
sistent definitions did not identify the terms and definitions in 
question, however, some terms in the HCS Billing Requirements 
may have different definitions than those in proposed §263.3 be-
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cause the context in which the terms are used in the HCS Billing 
Requirements is different than that in proposed Chapter 263. 
HHSC will take this comment under consideration when review-
ing the HCS Billing Requirements. HHSC references another 
rule to define a term instead of providing the entire definition to 
avoid inconsistent definitions if the definition of the term in the 
other rule changes. 
COMMENT: One commenter requested that HHSC revise the 
definition of "auxiliary aid" to allow the use of an auxiliary aid 
when an individual is communicating with others, not just during 
the person-centered planning process. 
RESPONSE: HHSC declines to make changes in response to 
this comment because the term "auxiliary aid" is only used in 
§263.201 regarding the Person-Centered Planning Process. 
COMMENT: Two commenters requested that HHSC include "in-
tegrated" in the term "competitive employment" or in its definition. 
RESPONSE: HHSC declines to make changes in response 
to this comment. The term "competitive employment" is used 
only in the description of "supported employment" in §263.5. In 
that context, "competitive employment" means employment that 
pays an individual at least minimum wage if the individual is not 
self-employed and does not necessarily include employment 
integrated into the community. 
COMMENT: One commenter recommended that HHSC create 
a separate definition for "representative payee" that is indepen-
dent of the definition for "legally authorized representative (LAR)" 
because using both terms synonymously in the rules is confus-
ing. 
RESPONSE: HHSC declines to make changes in response to 
this comment because a representative payee is a type of LAR. 
COMMENT: One commenter expressed appreciation that HHSC 
modified the "natural supports" definition to clarify that assis-
tance provided by a natural support is voluntary and helps to 
achieve an individual's identified goals. 
RESPONSE: HHSC appreciates the commenter's support for 
the proposed rule. 
COMMENT: One commenter requested that HHSC remove 
the requirement to use an HHSC form for the person-directed 
plan (PDP) and add that the outcome of the PDP ensures 
the applicant or individual's "quality of life." The commenter 
also requested that HHSC restructure the definition. Another 
commenter requested that HHSC remove the reference to 
"applicant" in the PDP definition. 
RESPONSE: HHSC declines to remove the requirement for an 
HHSC form for a PDP because requiring the HHSC form helps 
ensure that service coordinators are consistent in the documen-
tation of information on the PDP and assists in timely and effi-
cient HHSC reviews. HHSC declines to add "quality of life" to 
the PDP definition because the requirement in the definition for 
documentation of an individual's desired outcomes addresses 
ensuring a quality of life for the individual. HHSC declines to re-
structure the definition because the proposed structure is clear. 
HHSC also declines to remove the reference to an "applicant" 
because the requirement for a PDP applies to an applicant. 
COMMENT: One commenter requested that HHSC remove the 
word "severe" used in the definition of "related condition" be-
cause "severe" is a subjective term. 

RESPONSE: HHSC declines to make this change because the 
inclusion of "severe" in the definition of "related condition" is con-
sistent with the definition of "persons with related condition" in 42 
CFR §435.1010. 
COMMENT: One commenter requested that HHSC revise the 
definition of "service planning team" to include a permanency 
planner. Another commenter suggested that the word "for" be 
changed to "to" in the definition of "service planning team". 
RESPONSE: HHSC agrees with the commenter and revised the 
definition of "service planning team" in §263.3 to include a per-
manency planner as a member of the service planning team for 
an applicant or individual under 22 years of age in certain situ-
ations. In addition, HHSC added a definition for "permanency 
planner" in proposed §263.3. HHSC declines to make the gram-
matical change requested because it is unnecessary. 
COMMENT: One commenter expressed appreciation that HHSC 
included "integration" in the description of HCS Program ser-
vices. 
RESPONSE: HHSC appreciates the commenter's support for 
the proposed rule. 
COMMENT: One commenter requested that HHSC expand the 
description of adaptive aids to include enabling an individual to 
maintain or increase the ability to perform "instrumental activ-
ities of daily living (IADLS) and health related tasks." Another 
commenter suggested including iPads/tablets in the list of bill-
able adaptive aid items. 
RESPONSE: The description of adaptive aids in proposed 
§263.5(a)(1), which provides that adaptive aids enable an 
individual to maintain or increase the ability to perform activ-
ities of daily living (ADLs) or the ability to perceive, control, 
or communicate with the environment in which the individual 
lives, is based on the HCS waiver application. HHSC declines 
to revise proposed §263.5(a)(1) in response to this comment 
because the requested revision is inconsistent with the HCS 
waiver application and would require additional analysis and 
a change to the HCS waiver application with CMS approval. 
HHSC declines to make changes in response to the second 
comment because it is outside the scope of this rule project. 
The list of billable adaptive aids is addressed in the HCS Billing 
Requirements and not the program rules. 
COMMENT: One commenter expressed appreciation that HHSC 
added that behavioral support "improve an individual's quality of 
life." The commenter also requested that HHSC allow a pre-en-
rollment behavioral assessment because having an assessment 
completed post enrollment delays an individual's access to be-
havior support. 
Response: HHSC declines to make changes in response to this 
comment. A behavioral assessment is a billable activity of be-
havioral support. The requested change is inconsistent with the 
HCS waiver application and would require additional analysis 
and an amendment to the HCS waiver application with CMS ap-
proval to allow for the provision of behavioral support before an 
individual enrolls in the HCS Program. 
COMMENT: One commenter requested allowing in-home day 
habilitation to be provided outside of the residence of an individ-
ual to allow an individual who receives in-home day habilitation 
to participate in community activities when appropriate. 
RESPONSE: HHSC declines to make changes in response to 
this comment because the primary characteristic of in-home day 
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habilitation is that it be provided in the individual's residence. 
Day habilitation is an HCS Program service that is provided out-
side of an individual's residence. 
COMMENT: One commenter requested replacing "provision of 
residential services" with "provision of personal assistant ser-
vices and habilitation" in the description of host home/companion 
care. 
RESPONSE: HHSC declines to make changes in proposed 
§263.5(a)(19) in response to this comment. Host home/com-
panion care is described as "residential assistance" in proposed 
§263.5(a)(19), not the "provision of residential services." This 
broad description is used because host home/companion care 
includes a variety of activities and is not limited to "personal 
assistant services and habilitation." 
COMMENT: One commenter requested that remote supervision 
be included as a covered service in the HCS Program. Another 
commenter requested including protective supervision as a com-
ponent of supported home living. 
RESPONSE: HHSC declines to make changes in response to 
these comments. Revising the rules to add remote supervision 
as a new service in the HCS Program and include protective su-
pervision as a component of supported home living is inconsis-
tent with the HCS waiver application and would require additional 
analysis and a change to the HCS waiver application with CMS 
approval. 
COMMENT: One commenter requested renaming "respite" as 
"out-of-home respite" for clarity. The commenter also requested 
allowing individuals living in host home/companion care settings 
to access respite. 
RESPONSE: HHSC declines to make changes to rename 
"respite" as "out-of-home respite" because the service descrip-
tion for respite in proposed §263.5(a)(22) specifies that it must 
be provided in a location other than the individual's home and is 
distinguished from the service description for in-home respite. 
In addition, changing the name of the service would require 
numerous changes in other HHSC publications including rules 
and handbooks. HHSC declines to make changes to allow 
individuals living in host home/companion care settings to have 
access to respite because respite provides temporary relief only 
to unpaid caregivers. 
COMMENT: A commenter requested that HHSC remove the 
word "intensive" from the description of supported employment 
because it is subjective and may lead to confusion. 
RESPONSE: The description of supported employment in pro-
posed §263.5(a)(25), which provides that "supported employ-
ment is assistance, in order to sustain competitive employment, 
to an individual who, because of a disability, requires intensive, 
ongoing support," is based on language in the HCS waiver ap-
plication. HHSC declines to revise §263.5(a)(25) in response to 
this comment because the requested revision is inconsistent with 
the HCS waiver application and would require additional analysis 
and a change to the HCS waiver application with CMS approval. 
COMMENT: One commenter requested that HHSC revise the 
proposed rules to allow an applicant to receive transition assis-
tance services (TAS) if the applicant is being discharged from a 
psychiatric hospital or residential treatment center (in addition to 
being discharged from an intermediate care facility for individuals 
with an intellectual disability or related conditions (ICF/IID), nurs-
ing facility, or general residential operation) and enrolling into 
the HCS Program. Another commenter expressed a concern 

with grouping host home services and companion care services 
together in the HCS Program. Specifically, the commenter re-
quested that HHSC revise the rules to allow an applicant who is 
moving into a host home/companion care residence that is the 
applicant's residence, not the service provider's residence, to re-
ceive the same amount of TAS as an applicant who is moving 
into their own residence but not receiving host home/companion 
care. 
RESPONSE: Based on the HCS waiver application, proposed 
§263.5(a)(26) describes TAS as assistance to an applicant 
in setting up a household in the community before being 
discharged from a nursing facility, an ICF/IID, or a general 
residential operation and proposed §263.5(a)(26)(B) describes 
the specific benefits covered under TAS depending on whether 
residential support, supervised living, or host home/companion 
care is on the applicant's initial individual plan of care (IPC). 
HHSC declines to make changes in response to these com-
ments because the requested revisions are inconsistent with the 
HCS waiver application and would require additional analysis 
and a change to the HCS waiver application with CMS approval. 
COMMENT: One commenter expressed concern that HHSC is 
discriminating against HCS participants by prohibiting qualified 
household members from providing CFC services. 
RESPONSE: HHSC did not make changes in response to this 
comment because it is outside the scope of this rule project. 
Qualifications of service providers in the HCS Program are not 
addressed in these proposed rules. 
COMMENT: One commenter requested that transportation be 
added as a component of the CFC service because it is vital in 
fulfilling CFC activities such as community integration. 
RESPONSE: Based on the Medicaid State Plan, proposed 
§263.6 includes a description of CFC PAS/HAB and the descrip-
tion does not include transportation as a CFC PAS/HAB activity. 
In addition, transportation is an available service through sup-
ported home living in the HCS Program. HHSC declines to 
make changes in response to this comment. 
COMMENT: One commenter requested that HHSC remove the 
phrase "in a clean, sanitary, and safe environment" in proposed 
§263.6(a)(1)(A)(i)(II) regarding the definition of CFC PAS/HAB 
and the provision of household chores, because it is unnec-
essary. The commenter also requested that HHSC add "and 
to help people be integrated into the community" in proposed 
§263.6(a)(1)(A)(ii)(IX) regarding the description of CFC HAB. 
RESPONSE: Based on the Medicaid State Plan, Attach-
ment 3.1-K, proposed §263.6(a)(1)(A)(i)(II) provides that CFC 
personal assistance services consist of household chores 
necessary to maintain the home in a clean, sanitary, and safe 
environment; and proposed §263.6(a)(1)(A)(ii)(IX), provides that 
CFC habilitation include reduction of challenging behaviors to 
allow individuals to accomplish ADLs, IADLs, and health-related 
tasks. HHSC declines to make changes in response to these 
comments because the requested revisions are inconsistent 
with the HCS waiver application and would require additional 
analysis and a change to the Medicaid State Plan with CMS 
approval. 
COMMENT: Several commenters expressed concern about the 
cost to program providers and LIDDAs to translate non-English 
information that is submitted to HHSC to English as required by 
proposed §263.7. Two commenters expressed concern about 
the integrity of translated information by a program provider or 
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LIDDA and a commenter suggested that HHSC hire multi or 
bilingual translators to complete the translations. Another com-
menter suggested that HHSC delete this provision or clarify what 
it means by "documentation." 
RESPONSE: HHSC proposed §263.7 requiring a program 
provider and a LIDDA to provide HHSC a translation of infor-
mation in English to help ensure that HHSC staff can perform 
utilization review functions timely and efficiently. HHSC believes 
it is the program provider's or LIDDA's responsibility to provide 
documentation to HHSC that does not require translation by 
HHSC staff, and that program providers and LIDDAs are capable 
of providing accurate translations. The word "documentation" in 
proposed §263.7 means any documentation submitted to HHSC 
by a program provider or LIDDA and, therefore, no clarification 
is needed. HHSC declines to make changes in response to 
these comments. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.8 to require a comprehensive nursing assessment if 
an individual has a need for nursing services, instead of requiring 
the assessment if an individual's initial IPC includes a sufficient 
number of RN nursing units to perform a comprehensive nursing 
assessment. The commenter requested this change because 
they believed it is unclear what is meant by "a sufficient number 
of RN nursing units." 
RESPONSE: HHSC declines to make changes in response to 
this comment. Proposed §263.8(a)(1) requires an RN to com-
plete a comprehensive nursing assessment if the initial IPC in-
cludes a sufficient number of RN nursing units as described in 
proposed §263.104(k)(9). Proposed §263.104(k)(9) requires a 
service coordinator to include a sufficient number of RN units on 
an initial IPC if an applicant or LAR want to receive certain spec-
ified services. 
COMMENT: One commenter suggested HHSC allow a pre-en-
rollment comprehensive nursing assessment to accelerate an 
individual's access to nursing service. The commenter also 
requested that HHSC not exempt host home/companion care 
providers from access to delegated nursing services or the 
appropriate nursing service for an individual regardless of the 
individual's age. 
RESPONSE: HHSC declines to make changes in response to 
the comments because the change to allow for the performance 
of a comprehensive nursing assessment, a registered nursing 
service, before an individual enrolls in the HCS Program would 
require additional analysis and an amendment of the HCS waiver 
application. HHSC is unclear what the commenter means by the 
request for HHSC not to "exempt host home/companion care 
providers from access to delegated nursing services or the ap-
propriate nursing service for an individual regardless of the indi-
vidual's age." The proposed HCS rules do not include an ex-
emption to the provision of nursing services based on an in-
dividual's residential type or age. In accordance with 40 TAC 
§9.174(a)(31), nursing services are provided in accordance with 
an individual's PDP; IPC; implementation plan; Texas Occupa-
tions Code Chapter 301; 22 TAC Chapter 217; 22 TAC Chapter 
224; and 22 TAC Chapter 225. 
COMMENT: One commenter requested that the comprehen-
sive nursing assessment requirement in proposed §263.8 be 
removed and included only in the HCS Program certification 
principles or be removed from the certification principles and 
included only in proposed §263.8. The commenter suggested 
that if HHSC decides to maintain the comprehensive nursing 

assessment requirements in both sets of rules then each set of 
rules should cross-reference each other. Another commenter 
requested that HHSC revise the HHSC comprehensive nursing 
assessment form to align with the requirements in proposed 
§263.8. 
RESPONSE: HHSC declines to make changes in response to 
the comments about the comprehensive nursing assessment re-
quirement in proposed §263.8. The certification principles are 
included in rules that are not part of this project and that may 
be proposed in a future issue of the Texas Register HHSC will 
consider revising the HHSC comprehensive nursing assessment 
form as requested when that form is under review by HHSC. 
COMMENT: One commenter expressed concern that proposed 
§263.9(b)(3) requires informed consent of the individual or LAR 
before providing a telehealth service even though consent would 
have already been obtained for the provision of the service. 
RESPONSE: HHSC declines to make changes in response to 
this comment because the requirement to obtain consent from 
an individual or LAR before delivering a service as a telehealth 
service is based on Texas Occupations Code §111.002. 
COMMENT: One commenter expressed concern that an individ-
ual may have to change Medicaid coverage type to be eligible to 
receive HCS services. 
RESPONSE: HHSC did not make changes in response to this 
comment because this comment is outside the scope of the 
project. 
COMMENT: One commenter suggested that decisions about 
IPC cost caps and rates of services should be indexed to infla-
tion. Another commenter recommended replacing the specific 
dollar amounts assigned as LON cost caps with 200% of the 
ICF/IID cost. Another commenter expressed concern that the 
IPC cost cap for a LON 6 is insufficient to meet the staffing 
needs for an individual with a LON 6. 
RESPONSE: HHSC did not make changes in response to these 
comments because the comments are outside the scope of this 
rule project. The provision in proposed §263.101(a)(3) that lists 
the IPC cost limits for each LON is based on the HCS waiver 
application. 
COMMENT: Several commenters expressed strong support of 
HHSC's decision to remove the provision in §263.101(a)(5)(J) 
that includes as a prohibited residential setting, a setting in which 
two or more dwellings create a distinguishable residential area, 
and instead adding provisions in proposed §263.501 consistent 
with 42 CFR §441.301(c)(5)(v) regarding home and community-
based settings, settings that are presumed to have the qualities 
of an institution, and that address a heightened scrutiny review 
conducted by CMS. 
RESPONSE: HHSC appreciates the support. 
COMMENT: Several commenters expressed disagreement 
with HHSC's decision to not include the provision from 40 
TAC §9.155(a)(5)(H) that prohibits an individual from living in a 
setting in which two or more dwellings create a distinguishable 
residential area, because this type of setting is not home and 
community-based. Two commenters expressed concerns about 
HHSC including "intentional communities" as an eligible setting 
to receive HCS service. The commenters requested that HHSC 
be precise in its definition of "intentional communities" and 
prohibit any "intentional community" whose policies violate the 
HCS principles to serve any eligible person who selects the 
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"intentional community" as a program provider or has a prepon-
derance of residents of people with disabilities. One commenter 
expressed concern about the inequity of allowing "intentional 
communities" to be eligible for HCS funding considering that 
HCS rates are significantly higher than the inadequate rates in 
the Community Living Assistance & Support Services Program. 
Another commenter expressed that heightened scrutiny is 
an inadequate safeguard to prevent the provision of an HCS 
Program service or CFC service in "segregated intentional 
communities." 
RESPONSE: HHSC believes that the heightened scrutiny 
process described in 42 CFR §441.301(c)(5)(v) and included in 
proposed 26 TAC §263.501 will be a fair and effective method 
to determine whether a setting that is presumed to have the 
qualities of an institution, including one identified as an in-
tentional community, does not have institutional qualities and 
qualifies as a home and community-based setting. Further, the 
heightened scrutiny process may allow for a greater number of 
residential options for an individual. An HCS program provider 
is required to comply with all HCS program rules including 40 
TAC §9.174(a)(1) which requires a program provider to serve 
an eligible applicant who has selected the program provider un-
less the program provider's enrollment has reached its service 
capacity. HHSC declines to make changes in response to these 
comments. 
COMMENT: One commenter suggested HHSC revise proposed 
§263.103(d) to allow an applicant who is residing in an ICF/IID or 
nursing facility to maintain their HCS interest list date if the HCS 
interest list date is an earlier date than the date of admission to 
the ICF/IID or nursing facility. 
RESPONSE: HHSC declines to make changes in response to 
this comment. If an applicant is on the HCS interest list with 
an interest list date that is earlier than the date of admission to 
the ICF/IID or nursing facility, HHSC would not need to add the 
name of the applicant on the HCS interest list again with the later 
interest list date. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.103(h) and (i) to require that HHSC add an appli-
cant's name back to the HCS interest list using the HCS inter-
est list date that was in effect at the time the applicant's name 
was removed from the list by HHSC, regardless of whether the 
applicant's request to add the name back is the applicant's first 
request. The commenter requested this change because some 
families making these requests may have chaotic and compli-
cated lives. 
RESPONSE: HHSC declines to make changes in response to 
this comment. The reason for limiting use of the HCS interest 
list date in effect at the time the applicant's name was removed 
from the list, as described in proposed §263.103(h)-(j), is to dis-
courage an applicant from repeatedly declining a written offer of 
HCS Program services. 
COMMENT: One commenter requested that HHSC clarify the 
difference between "regular United States mail" and "United 
States mail." The commenter also asked if references to United 
States mail precludes the use of Federal Express or United 
Parcel Service. 
RESPONSE: The term "United States mail" refers to mail deliv-
ered by the United States Postal Service. "Regular United States 
mail" as used in 40 TAC Chapter 9, Subchapter D referred to first 
class mail delivered by the United States Postal Service. Refer-
ences to "United States mail" do not include delivery by a carrier 

other than the United States Postal Service. HHSC declines to 
make changes in response to this comment. 
COMMENT: One commenter requested adding a requirement 
to §263.104(e) for a LIDDA to provide information about perma-
nency planning and family-based-alternatives when an applicant 
under the age of 22 or LAR responds to an offer of enrollment. 
The commenter also requested that the permanency planner be 
required to participate as part of the service planning team in 
the development of the PDP and determination of an individual's 
need for TAS. 
RESPONSE: HHSC agrees with the commenter and revised 
§263.902 that describes the permanency planning process. 
Specifically, HHSC revised §263.902(b) to require a LIDDA to, 
during the enrollment process, provide information about per-
manency planning and the benefits of living in a family setting 
to an applicant under 22 years of age moving from a family 
setting and requesting supervised living or residential support. 
HHSC also revised the definition of "service planning team" in 
§263.3(89) to include a permanency planner as a member of 
the service planning team for an applicant or individual under 22 
years of age in certain situations. This change ensures that the 
permanency planner is involved in the development of service 
plans, including the PDP and IPC. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.104(f)(2) to allow 14 calendar days, instead of seven 
calendar days, for an applicant or LAR to document the appli-
cant's choice on the HHSC Waiver Program Verification of Free-
dom of Choice form because of delayed postal delivery. 
RESPONSE: HHSC declines to make a change in response 
to this comment because seven calendar days is a reasonable 
timeframe for an applicant or LAR to document an applicant's 
choice of HHSC waiver program on the HHSC Waiver Program 
Verification of Freedom of Choice form. 
COMMENT: Several commenters disagreed with the require-
ments in proposed §263.104(j)(2)(A)(i)(I) and (B)(i) for a LIDDA 
to conduct a determination of intellectual disability (DID) and 
an inventory for client and agency planning (ICAP) in person. 
The commenters expressed that these requirements would limit 
or delay access to services for individuals. These commenters 
requested that HHSC consider the established validity of several 
psychological assessments conducted remotely and allow an 
authorized provider/clinician to use their clinical judgement in 
deciding the best modality for conducting the DID and ICAP. One 
commenter requested that synchronous audiovisual interactions 
be considered an appropriate alternative to in-person meetings 
when the practitioner determines such remote interaction to be 
clinically appropriate. The commenter also asked to include in 
proposed §263.104(j)(2)(B)(i) that the LIDDA conduct an "initial" 
ICAP assessment in person or "via synchronous audiovisual 
interaction that allows for a real-time interface to ensure validity 
of the results." The commenter asked to add "initial" because 
subsequent ICAPs are conducted by providers. 
RESPONSE: HHSC declines to make changes in response to 
these comments. HHSC believes that initial assessments for 
waiver program eligibility, including the standardized measures 
of an individual's intellectual functioning, adaptive abilities, and 
deficits that informs the DID and the ICAP, must be conducted 
in person to ensure the assessments are thorough and accu-
rate. HHSC declines to add "initial" before ICAP assessment, 
because the additional wording is not needed to understand the 
purpose of the assessment. 
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COMMENT: One commenter suggested that HHSC replace the 
phrase "for completing" to "to complete" in §263.104(j)(5)(A). 
The commenter also suggested adding "or transmits the signed 
and dated document" for clarity in §263.104(k)(11). 
RESPONSE: HHSC agrees with the commenter and revised 
the proposed rules for clarity. Specifically, HHSC replaced "for 
completing" with "to complete" in proposed §263.104(j)(5)(A), 
§263.302(a)(2)(A) and §263.302(b)(4)(A). HHSC also revised 
proposed §263.104(k)(11) and 263.302(e)(1)(B) to clarify that an 
applicant or LAR provides a signed and dated IPC to the service 
coordinator in person, electronically, by fax, or by United States 
mail. 
COMMENT: Two commenters expressed concerns about as-
signing LONs based on an individual's ICAP service level score. 
One of the commenters noted that the ICAP does not effectively 
capture an individual's high behavioral needs and requested 
revision to the HHSC ICAP scoring guideline to count an individ-
ual's behaviors in the scoring model regardless of the presence 
of a behavior support plan. The other commenter expressed 
that an ICAP does not capture the needs of individuals with 
high physical or medical needs, and as such, LON assigned to 
individuals are often inadequate to meet their needs. 
RESPONSE: The ICAP is the current instrument utilized by 
HHSC to determine an individual's needs. Based on the HCS 
waiver application, proposed §263.106(h) provides that HHSC 
assigns a certain LON to an individual based on the individ-
ual's ICAP service level. HHSC declines to revise proposed 
§263.106(h) in response to this comment because the re-
quested revision is inconsistent with the HCS waiver application 
and would require additional analysis and a change to the HCS 
waiver application with CMS approval. HHSC declines to revise 
the HHSC ICAP scoring guidelines in response to the second 
comment because it is outside the scope of this project. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.106(g) to outline the supporting documentation that 
must be submitted to HHSC in accordance with HHSC guide-
lines. 
RESPONSE: HHSC declines to make changes in response 
to this comment because the documentation requirements for 
demonstrating an individual has a high medical or behavioral 
need are lengthy and listed on the HHSC website. 
COMMENT: One commenter requested increased staffing for in-
dividuals with high behavior needs such as one staff to one indi-
vidual or one staff to two individuals. 
RESPONSE: HHSC will increase an individual's LON to the next 
LON or assign an individual an LON 9 requiring a 1:1 staffing ra-
tio if the individual exhibits certain dangerous behaviors, in ac-
cordance with proposed §263.106(i) and §263.106(j). HHSC de-
clines to make changes in response to this comment because 
this revision would require additional analysis and funding. 
COMMENT: Two commenters expressed concerns about 
the documentation requirements to support a request for an 
increase in LON due to an individual's dangerous behavior 
in proposed §263.106(i), because the process to obtain the 
required documentation can take months and puts the HCS 
placements of an individual at risk. One of the commenters 
suggested HHSC develop a process to allow for a temporary 
LON increase when an individual exhibits dangerous behav-
ior that manifest quickly and requires immediate increase in 
support and services. One of the commenters also suggested 

that HHSC remove the documentation requirement in proposed 
§263.106(i)(3) showing more service providers are available 
than would be needed if the individual did not exhibit dangerous 
behavior. 
RESPONSE: The documentation required to demonstrate an 
individual's dangerous behavior, as described in proposed 
§263.106(i), is reasonable and necessary to justify an increase 
in an individual's LON and in the payment rate to the program 
provider, therefore, HHSC declines to make changes in pro-
posed §263.106(i) in response to these comments. 
COMMENT: One commenter suggested that HHSC make an ex-
ception in proposed §263.106(j)(3) relating to supporting docu-
mentation that must be submitted to HHSC to request an LON 
9 to prove that a service provider must exclusively and con-
stantly supervise the individual during the individual's waking 
hours which must be at least 16 hours per day, because school-
aged individuals are away from home for at least six hours on 
weekdays. 
RESPONSE: HHSC declines to make changes in response 
to this comment because making an exception in proposed 
§263.106(j)(3) for a school-aged individual would require ad-
ditional analysis. When reviewing a request for a LON 9 for a 
school-aged individual, HHSC considers the supervision needs 
of the school-aged individual when the individual is not in school. 
COMMENT: Two commenters expressed concerns that an 
individual with high medical needs cannot secure consistent 
and adequate support because of HHSC basing assignment 
for an increased LON due to high medical needs primarily 
on the provision of 181 minutes or more of in-person nursing 
services per week, as provided in proposed §263.106(k). The 
commenters recommended that HHSC remove the in-person 
requirement and allow the consideration of the provision of any 
delegated nursing service, treatments, or interventions provided 
by a non-licensed person in addition to the provision of nursing 
services. One of the commenters also suggested that HHSC 
develop a process that allows a temporary LON increase when 
an individual's medical needs increase quickly and requires 
immediate increase in supports and services to allow time for 
the provider to collect required documentation and for HHSC 
to review the request. The other commenter suggested HHSC 
consider using an assessment tool that reflects the medical 
needs of an individual. 
RESPONSE: HHSC determined that 181 minutes or more per 
week of an HCS Program nursing service provided in person, 
in-person nursing services provided by another source, or a 
combination of these nursing services is necessary to justify that 
an individual has high medical needs. Developing a process to 
allow a temporary increase in LON and developing an assess-
ment tool would require additional analysis. Therefore, HHSC 
declines to make changes in response to these comments. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.107(b) to require HHSC to review documentation if 
an LON requested is a decrease from the individual's current 
LON to ensure that the LON decrease is appropriate. 
RESPONSE: HHSC declines to make changes in response to 
this comment. An LON is an assignment given to an individual 
upon which reimbursement to a program provider is based and 
HHSC prioritizes utilization review resources for LON changes 
that result in an increase in payment to a program provider. An 
LON assignment does not impact the amount of services an in-
dividual receives. 
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COMMENT: Two commenters requested that HHSC specify in 
§263.107(c)(1)(C) and §263.107(c)(2)(B) that all impacted par-
ties, including the individual and LAR, be notified if a recom-
mended LON has been denied. 
RESPONSE: HHSC revised proposed §263.107(c)(1)(C) and 
§263.107(c)(2)(B) to clarify that HHSC notifies the program 
provider and the service coordinator in the HHSC data system 
that the recommended LON has been denied. The program 
provider or service coordinator may provide the information to 
the individual or LAR. HHSC does not notify the individual or 
LAR of the denial because the denial is an action that impacts 
payment to the program provider. The denial does not affect 
the amount of HCS Program services on an individual's IPC. 
Therefore, HHSC declines to make changes in response to the 
comments to send written notification of a recommended LON 
denial to the individual or LAR. 
COMMENT: One commenter suggested HHSC develop a 
process to allow a temporary LON increase if HHSC requires 
additional time to approve an LON increase request. 
RESPONSE: Proposed §263.107(c)(1) provides that within 21 
days after receiving support documentation, HHSC requests 
additional documentation, approves the recommended LON, 
or sends a written notification that the recommended LON has 
been denied. In addition, developing a process to allow a 
temporary increase in LON would require additional analysis. 
Therefore, HHSC declines to make changes in response to this 
comment. 
COMMENT: Two commenters requested that HHSC revise pro-
posed §263.108(a) to allow an individual or LAR to request a 
reconsideration of an LON assignment. The commenters also 
requested that HHSC revise proposed §263.108(d) so that if the 
reconsideration is not approved, HHSC send written notification 
that the recommended LON has been denied to all impacted par-
ties including the individual and LAR. 
RESPONSE: HHSC declines to make changes in response to 
these comments. A denial of LON by HHSC is an action that im-
pacts payment to the program provider. A denial does not affect 
the amount of HCS Program services on an individual's IPC. If an 
individual's services have been terminated, suspended, denied, 
or reduced, the individual has the right to request a fair hearing, 
in accordance with proposed §263.801. 
COMMENT: One commenter requested that HHSC clarify 
and provide training regarding the person-centered planning 
process, including what requirements must be documented. 
RESPONSE: HHSC did not make changes in response to this 
comment. HHSC currently has person-centered planning and 
person-centered thinking trainings available on the HHS Learn-
ing Portal. 
COMMENT: One commenter recommended revising proposed 
§263.201(a) as follows: "Person-centered planning is a process 
that empowers an applicant or individual to direct the devel-
opment of their PDP, implementation plan, initial IPC, renewal 
IPC, revised IPC, service backup plan, and transportation plan. 
The person-centered planning process is used to discover 
the personal outcomes, preferences, choices, and abilities of 
the individual and identify supports and services necessary to 
achieve the applicant's or individual's desired outcomes so they 
can reach their full potential in life." 
RESPONSE: HHSC declines to make changes to the rules in re-
sponse to this comment because proposed §263.201(a) - (d) ad-

dresses the revision recommended by the commenter, including 
a description of the person-centered planning process, a require-
ment that the individual leads the process to the extent possible, 
and list of the plans that are developed using the person-cen-
tered planning process. 
COMMENT: One commenter requested proposed 
§263.201(d)(5)(A) be revised by adding "accommodations 
and preferred alternative styles of communication" as ways to 
provide information in plain language and in a manner that is 
accessible to the applicant or individual. 
RESPONSE: HHSC declines to make changes in response to 
this comment because proposed §263.201(d)(5)(A) is based on 
42 CFR §441.301(c)(1) and 42 CFR §435.905(b). 
COMMENT: One commenter requested that HHSC clarify pro-
posed §263.201(d)(6) regarding the requirement of the person-
centered planning process to use strategies for solving conflict 
or disagreement within the person-centered planning process. 
RESPONSE: HHSC declines to make changes in response to 
this comment. Proposed §263.201(d)(6) is based on 42 CFR 
§441.301(c)(1)(v) which allows for varying strategies for solving 
conflict or disagreement as needed. 
COMMENT: One commenter requested that HHSC remove the 
requirement in §263.201(d)(7)(B) because LIDDA staff do not 
have the qualifications of service providers to provide to indi-
viduals or LARs. Two commenters requested that HHSC clar-
ify in proposed §263.201(d)(7)(B) if the rule is referring to the 
name and qualifications of HCS program providers or service 
providers. 
RESPONSE: HHSC declines to make changes in response to 
these comments. Proposed §263.201(d)(7)(B) requires that 
the person-centered planning process provide an individual or 
LAR with the name and qualifications of the individual's service 
providers in writing and, therefore, the LIDDA and program 
provider must ensure this requirement is met. "Service provider" 
is defined in proposed §263.3(90). Also, a program provider 
must make available all records, reports, and other information 
related to the delivery of HCS Program services and CFC 
services as requested by other authorized agencies, including 
the LIDDA, in accordance with 40 TAC §9.178(g). 
COMMENT: One commenter suggested that the information re-
quired in §263.201(d)(7)(B) and §263.201(d)(8) be provided to 
both the "individual and LAR", not the "individual or LAR." 
RESPONSE: HHSC did not make changes in response to this 
comment because in some situations, an LAR is granted broad 
authority under state law to make decisions related to an individ-
ual's care and support. 
COMMENT: One commenter requested HHSC remove the pro-
vision in §263.301(a)(2) because non-waiver services are al-
ready documented in the PDP and the IPC is an authorization 
document. 
RESPONSE: Based on the HCS waiver application, proposed 
§263.301(a)(2) provides that the IPC must be based on the PDP 
and specify the services and supports to be provided to the in-
dividual through resources other than HCS Program services 
or CFC services during an IPC year. HHSC declines to make 
changes in response to this comment because the requested re-
vision is inconsistent with the HCS waiver application and would 
require a change to the HCS waiver application with CMS ap-
proval. 
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COMMENT: One commenter requested HHSC revise proposed 
§263.301(c)(2) by adding "non-CFC" before "Medicaid State 
Plan" because the provision in proposed §263.301(c)(2) that 
each HCS Program service and CFC service in an IPC must 
not be available to the individual through any other source, 
including the Medicaid State Plan, is inconsistent with offering 
CFC services in the HCS Program. The commenter also recom-
mended that proposed §263.301(c)(2) be revised by removing 
"natural supports" as an alternate source of service because 
it is discriminatory against people who choose to live in the 
community rather than an institution and serves to burn out an 
individual's natural supports. 
RESPONSE: HHSC declines to make changes in response to 
these comments. Proposed §263.301(c)(2) provides that the 
type and amount of each HCS Program service and CFC ser-
vice in an IPC must not be available to the individual through any 
other source, including Medicaid State Plan. This rule does not 
preclude a CFC service being included on an individual's IPC. 
It only prohibits the provision of a CFC service if that service 
is available through another source. CFC is a Medicaid State 
Plan service and is not available through another source. The 
definition of "natural supports" in proposed §263.5(65) provides 
that it is voluntary assistance to an individual to achieve the in-
dividual's identified goals. In addition, proposed §263.301(c)(2), 
which provides that the services in an IPC must not be available 
to the individual through any other source, including the individ-
ual's natural supports, is based on the HCS waiver application, 
therefore, revising proposed §263.301(c)(2) as requested is in-
consistent with the HCS waiver application and would require 
additional analysis and a change to the HCS waiver application 
with CMS approval. 
COMMENT: One commenter suggested that the list of adaptive 
aids not be a finite list but one that covers broad categories of 
adaptive aids and allows the flexibility for an individual to get an 
adaptive aid outside the categories if necessary. 
RESPONSE: HHSC declines to make changes in response to 
this comment because HHSC's approved list of adaptive aids 
is in the HCS Billing Requirements and, therefore, outside the 
scope of this project. 
COMMENT: One commenter requested HHSC revise the 
provision in §263.302(a)(1) to allow 90 days, instead of 30 
days, to convene a meeting to review and update the PDP 
and provide the individual or LAR the information described 
in §263.302(a)(1)(C) because convening the service planning 
team is dependent on others' availability and is out of the service 
coordinator's control. Another commenter suggested revising 
§263.302(a)(1) to allow the process for renewing an IPC begin 
six weeks earlier than the 90 days in proposed §263.302(a)(1) 
because of the time it takes for Utilization Review to complete 
their reviews of IPCs. 
RESPONSE: HHSC declines to make changes in response to 
these comments. Proposed §263.302(a)(1)(B) requires a ser-
vice coordinator to, at least 60 but no more than 90 calendar days 
before the expiration of an individual's IPC, convene a meeting of 
the service planning team to review and update the individual's 
PDP. This requirement is included to ensure that there is suf-
ficient time before an individual's IPC expires for development 
and review of a renewal IPC. Allowing the service planning team 
meeting in proposed §263.302(a)(1)(B) to occur 135 days before 
the expiration of the IPC, as requested by one commenter, may 
result in the PDP and IPC being based on outdated information 
at the time the IPC is renewed. 

COMMENT: Two commenters suggested that HHSC revise 
§263.302(a)(5), regarding the development of an implementa-
tion plan before the effective date of a renewal IPC, to allow an 
exception to "backdate the IPC" if there are circumstances that 
delay holding the IPC renewal meeting until after the expiration 
of an individual's IPC. 
RESPONSE: Proposed §263.601(5)(A)(ii)(I) prohibits payments 
to a program provider for a service provided during a period for 
which there was not a signed, dated, and authorized IPC for the 
individual. Additionally, proposed §263.302(a)(5) pertains to the 
development of the implementation plan, not the IPC. Therefore, 
HHSC declines to make changes in response to this comment. 
COMMENT: One commenter suggested HHSC ensure the 
Texas Medicaid and Healthcare Partnership system allows 
service coordinators and providers to update IPC information if 
details change before the start of the IPC. 
RESPONSE: HHSC declines to make changes in response to 
this comment because it is not a request to revise the proposed 
rules and, therefore, is outside the scope of this rule project. 
COMMENT: Two commenters requested that HHSC revise 
§263.303(a)(1) to increase the threshold for HHSC that ne-
cessitates HHSC's review of an IPC from 100 percent of the 
estimated annualized average per capita cost for ICF/IID Pro-
gram services to 200 percent. 
RESPONSE: In the HCS waiver application, HHSC makes an 
assurance that, for any year that the HCS waiver is in effect, 
the average per capita expenditures under the HCS waiver will 
not exceed 100 percent of the average per capita expenditures 
that would have been made under the Medicaid state plan for 
the levels of care specified for this waiver had the waiver not 
been granted. To ensure compliance with the waiver application, 
HHSC reviews IPCs that exceed 100 percent of the estimated 
annualized average per capita cost for ICF/IID Program services. 
Therefore, HHSC declines to make changes in response to this 
comment. 
COMMENT: One commenter suggested that for individuals who 
participate in the consumer directed services (CDS) option, ser-
vices should not be suspended while HHSC Utilization Review 
completes a review of the IPC. 
RESPONSE: HHSC declines to make changes in response to 
this comment because it is outside the scope of this rule project. 
The provision that prohibits a financial management services 
agency (FMSA) from paying for services until receipt of approved 
documentation is in 40 TAC §41.241(d), not the proposed HCS 
Program rules. 
COMMENT: Several commenters requested HHSC remove the 
service limit of $7,500 for minor home modification (MHM) dur-
ing the time an individual is enrolled in the HCS Program, as 
proposed in §263.304(a)(3)(A), and instead, make the MHM ser-
vice limit an annual limit. Several commenters also requested 
that HHSC increase the $7,500 limit for MHM because of the in-
crease in cost of materials and labor that creates a deficit for pro-
gram providers after paying contractors the actual cost to com-
plete the MHM. 
RESPONSE: The service limit for MHM in proposed 
§263.304(a)(3)(A), which provides that the limit for MHM is 
$7,500 during the time an individual is enrolled in the HCS 
Program, is based on the HCS waiver application. HHSC 
declines to make changes in response to this comment because 
the requested revision is inconsistent with the HCS waiver 
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application and would require additional analysis and a change 
to the HCS waiver application with CMS approval. 
COMMENT: Two commenters requested HHSC remove the 
service limit of 300 hours during an IPC year for respite and 
in-home respite combined, as proposed in §263.304(a)(4), to 
provide flexibly to meet an individual's needs. 
RESPONSE: The service limit for respite and in-home respite 
combined in proposed §263.304(a)(4), which provides that the 
limit for respite and in-home respite combined, 300 hours during 
an IPC year, is based on the HCS waiver application. HHSC de-
clines to make changes in response to this comment because 
the requested revision is inconsistent with the HCS waiver ap-
plication and would require additional analysis and a change to 
the HCS waiver application with CMS approval. 
COMMENT: One commenter expressed concern about pro-
posed §263.304(b) that provides that an individual may receive 
TAS only once in the individual's lifetime, because some indi-
viduals would need TAS more than once in a lifetime due to 
moving in and out of facilities several times. 
RESPONSE: Based on the HCS waiver application, proposed 
§263.304(b) provides that an individual may receive TAS only 
once in the individual's lifetime. HHSC declines to make changes 
in response to this comment because the suggested change is 
inconsistent with the HCS waiver application and would require 
additional analysis and a change to the HCS waiver application 
with CMS approval. 
COMMENT: One commenter suggested that proposed 
§263.401(e) be revised to remove the requirement to document 
in the individual's PDP, that the service coordinator inform the 
individual or LAR about the individual's right to participate or 
discontinue participation in the CDS option at any time and 
provide names and contact information of all FMSAs providing 
services in the LIDDA's local service area because LIDDAs 
have developed forms to document this activity. 
RESPONSE: HHSC declines to make changes in response to 
this comment. Completion of the PDP includes documentation 
of the individual's choice of service delivery and therefore, it is 
appropriate for the service coordinator to document in the PDP 
that the information in proposed §263.401(c) and (d)(1) was pro-
vided to the individual or LAR. 
COMMENT: One commenter requested that HHSC explicitly 
specify "representative payee" throughout proposed Subchap-
ter F, especially in proposed §263.503 regarding Residential 
Agreements. 
RESPONSE: HHSC declines to make changes in response to 
this comment because a representative payee is a type of LAR. 
COMMENT: Two commenters expressed concerns that the pro-
visions in proposed Subchapter F regarding Requirements for 
Home and Community-based Settings and Program Provider 
Owned or Controlled Residential Settings, have the potential to 
result in irreparable harm to both program providers and individ-
uals and asked that HHSC meet with stakeholders to discuss 
their concerns in detail. 
RESPONSE: HHSC has met with external stakeholders about 
the proposed HCS rules and will continue discussions with ex-
ternal stakeholders to address their concerns about the rules. 
HHSC did not make changes to the proposed rules in response 
to this comment. 

COMMENT: Several commenters expressed support for rules in 
proposed §§263.501 - 263.503, noting it broadens housing op-
tions for individuals with intellectual or developmental disability 
(IDD) and other neurodiversity. 
RESPONSE: HHSC appreciates the support. 
COMMENT: Several commenters requested that proposed 
§263.501(a) be revised to require that a home and commu-
nity-based setting allow individuals to receive services in the 
community to the same degree of access as individuals not 
receiving Medicaid HCBS, that the setting be selected by the 
individual among setting options as defined and documented in 
the person-centered service plan, and that the setting facilitate 
individual choice regarding services and supports and service 
providers. 
Response: HHSC agrees with the commenters and revised 
proposed §263.501(a) to be in compliance with 42 CFR 
§441.301(c)(4). The revisions include specifying that subsection 
(a) describe the qualities of a "home and community-based 
setting." HHSC also revised §263.501(a) to use the term "home 
and community-based setting." HHSC changed the title of 
§263.501 from "Requirements for Service Settings" to "Re-
quirements for Home and Community-Based Settings" so that 
the section title more accurately reflects the contents of the 
section. Because of the change made in the title of §263.501, 
HHSC changed the title of Subchapter F, from "Requirements 
for Service Settings and Program Provider Owned or Controlled 
Residential Settings" to "Requirements for Home And Commu-
nity-Based Settings and Program Provider Owned or Controlled 
Residential Settings." HHSC also revised the definition of "PDP" 
in §263.3(68) by adding that the PDP includes the setting 
selected by an individual or LAR for each service. 
COMMENT: One commenter requested that proposed 
§263.501(a)(2) regarding the setting supporting "the individual's 
access to the greater community to the same degree as a 
person not enrolled in a Medicaid waiver program" be revised to 
support the individual's access to the greater community to the 
same degree as a person living "in the same community" and 
not enrolled in a Medicaid waiver program. 
RESPONSE: HHSC declines to make a change in response to 
this comment because proposed §263.501(a)(2), reformatted as 
subsection (a)(1), is based on 42 CFR §441.301(c)(4). 
COMMENT: Several commenters requested that proposed 
§263.502 be revised to include the requirements in 42 CFR 
441.301(c)(4)(vi)(D) and (E), that provides that, in a program 
provider owned or controlled setting, individuals can have 
visitors of their choosing at any time and the setting is physically 
accessible to the individual. 
RESPONSE: HHSC agrees with the commenters and revised 
proposed §263.502(a), reformatted as subsection (b), by adding 
paragraphs (7) and (8), that provides that in each residence in 
which a program provider provides residential support, super-
vised living, or host home/companion care, the program provider 
must allow the individual to receive visitors at any time and en-
sure that the residence is physically accessible, in accordance 
with 42 CFR §441.301(c)(4)(vi)(D) and (E). In addition, to com-
ply with §441.301(c)(4)(vi), HHSC added a new subsection (a) 
in proposed §263.502 to clarify that the requirements for pro-
gram provider owned or controlled residential settings are in ad-
dition to the requirements that apply to all settings described in 
§263.501. Because of the changes made in this section, HHSC 
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corrected the reference to proposed §263.502(a) in proposed 
§263.901(e)(21). 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.502 to exempt residences where subletting or mod-
ifying the residence is prohibited from complying with §263.502. 
RESPONSE: HHSC declines to make changes in response 
to this comment because §263.502 is based on 42 CFR 
§441.301(c)(4)(vi). 
COMMENT: Two commenters expressed concerns regarding 
the provision in proposed §263.502(a)(2) because it will cause 
unnecessary burdens to program providers to offer single 
bedrooms to individuals especially in four-person residences 
where individuals typically share at least a bedroom. The com-
menter also expressed concern that this provision will cause an 
increased burden for individuals who must cover the increased 
cost for a single room. 
RESPONSE: Proposed §263.502(a)(2), reformatted as subsec-
tion (b)(2), requiring a program provider to ensure that an indi-
vidual have the option not to share a bedroom with a roommate, 
is based on 42 CFR 441.301(c)(4)(ii). This federal regulation 
requires that an individual have the option for a private unit in a 
residential setting. HHSC declines to make changes in response 
to this comment because §263.502(b)(2) is necessary for com-
pliance with 42 CFR §441.301(c)(4)(ii). 
COMMENT: Two commenters asked whether individuals can 
choose the persons who move into their residence. The pro-
vision in §263.502(a)(3) provides that an individual sharing a 
bedroom has a choice of roommates. 
RESPONSE: HHSC did not make changes in response to this 
comment. The provision in proposed §263.502(a)(3), reformat-
ted as subsection (b)(3), requires a program provider to ensure 
that an individual sharing a bedroom have a choice of room-
mates in a residence in which residential support, supervised 
living, or host home/companion care is provided. The proposed 
rule does not require a program provider to ensure that an indi-
vidual have a choice about other persons living in the residence. 
However, current rule at 40 TAC §9.173(b)(27) provides that an 
individual in the HCS Program has the right to participate in de-
cisions regarding the individual's living environment, including 
other individuals residing in the residence. 
COMMENT: One commenter requested that proposed 
§263.502(a)(4), which requires that a lock is installed on an 
individual's bedroom door at no cost to the individual, be re-
vised to provide that "an individual has a right to have a lock 
installed on the individual's bedroom door at no cost to the 
individual." Two commenters disagreed with the provision in 
proposed §263.502(a)(4) because the failure to have a lock on 
an individual's bedroom door appears to be a rights restriction 
instead of personal choice. The commenters also disagreed 
with this provision because it requires the program provider 
to provide locks on an individual's bedroom door at no cost 
to the individual. The commenters requested that a program 
provider be allowed to charge an individual or LAR for a more 
expensive lock than offered by the provider if the individual or 
LAR requests the more expensive lock. The commenters also 
requested that HHSC allow adaptive aids funds to be used 
to purchase an adapted lock if an adapted lock is needed to 
meet an individual's needs. These commenters also suggested 
documentation requirements different than those in proposed 
§263.502(b) for a modification for an individual who chooses 
not to have a lock on the individual's bedroom door. 

RESPONSE: HHSC declines to make changes in response 
to these comments. Proposed §263.502(a)(4), reformatted as 
subsection (b)(4), which provides that the program provider 
must ensure an operable lock is installed on the individual's 
bedroom door at no cost to the individual, is based on 42 CFR 
§441.301(c)(4). This federal regulation allows for an exception 
to the operable lock requirement based only on a specific 
assessed need of the individual, not because an individual 
does not want a lock. An individual or LAR may choose for 
the individual's bedroom door to be unlocked. An individual or 
LAR may choose to upgrade the lock that was installed by the 
program provider on the individual's bedroom door but would 
have to pay for the upgraded lock. An adapted lock is included 
on the HHSC approved list of adaptive aids in the HCS Program 
Billing Requirements, and, therefore, an individual may request 
that an adapted lock be purchased as an adaptive aid. 
COMMENT: Two commenters requested that HHSC revise pro-
posed §263.502(a)(6)(B) to require that a program provider en-
sure that an individual, while in the residence, have access to 
food at any time "unless contraindicated in the PDP." 
RESPONSE: HHSC declines to make changes in response to 
this comment because proposed §263.502 ensures compliance 
with 42 CFR §441.301(c)(2)(xiii). Proposed §263.502(a)(6)(B), 
reformatted as subsection (b)(6)(B), requires a program provider 
to ensure that while in the residence, an individual has the free-
dom and support to have access to food at any time, except 
as provided in proposed §263.502(b), reformatted as subsec-
tion (c). Proposed §263.502(b)-(d), reformatted as subsections 
(c)-(e) addresses how a modification to the requirements in pro-
posed §263.502(a)(1)-(6), reformatted as (b)(1)-(7), may be im-
plemented and is based on 42 CFR §441.301(c)(2)(xiii). Section 
263.502(c)-(e) requires certain activities, including documenting 
information in the PDP such as a description of the specific and 
individualized assessed need that justifies the modification; a de-
scription of the positive interventions and supports that were tried 
but did not work; and a description of the less intrusive methods 
of meeting the need that were tried but did not work. 
COMMENT: One commenter requested that proposed 
§263.502(b) be revised to exclude a program provider from 
notifying the service coordinator of a needed modification and 
providing the service coordinator with information described in 
proposed §263.901(e)(21) of this chapter. 
RESPONSE: HHSC declines to make changes in response to 
this comment. Proposed §263.502(b), reformatted as subsec-
tion (c), requires a program provider to notify the service coor-
dinator of a needed modification and provide the service coordi-
nator with information described in proposed §263.901(e)(21) of 
this chapter because the service coordinator needs this informa-
tion to convene a service planning team meeting to update the 
PDP as described in proposed §263.901(e)(21). 
COMMENT: One commenter requested proposed §263.503 be 
revised to require that program providers write the residential 
agreements in plain language so that individuals or LARs under-
stand the terms of the residential agreement. 
RESPONSE: HHSC declines to make changes in response to 
this comment. It is not clear what is meant by "plain language" 
for purposes of the residential agreement. The parties to the 
residential agreement may want to consult with their own legal 
counsel regarding this issue. 
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COMMENT: One commenter requested that proposed §263.503 
be revised to add a provision that protects individuals from in-
creases to their room or board payments. 
RESPONSE: HHSC declines to make changes in response to 
this comment because provisions about how the cost of room or 
board is determined are not part of this rule project. In particular, 
current rule at 40 TAC §9.178(m)(5)(A) provides that a program 
provider must not charge an individual a room and board amount 
that exceeds an amount determined in accordance with the pro-
visions in 40 TAC §9.178(m)(1) - (3). Also, §9.178(m)(4) pro-
vides that a program provider must not increase the charge for 
room and board because a resident moves from the residence. 
COMMENT: Two commenters requested that the residential 
agreement requirement in proposed §263.503 reference the 
room and board requirements in the certification principles to 
eliminate program provider confusion and to ensure program 
providers are aware that the room and board requirements in 
the certification principles still apply. 
RESPONSE: HHSC agrees with the commenters and revised 
proposed §263.503(c)(9) and (10) to clarify that the amount for 
room or board is determined in accordance with the rules gov-
erning the HCS Program. HHSC declines to include the cur-
rent rule citation containing the room and board requirements in 
§263.503(c)(9) and (10) because the citation will change in an 
upcoming rule project. 
COMMENT: One commenter suggested rearranging the order of 
proposed §263.503 to improve the flow. 
RESPONSE: HHSC declines to make changes in response to 
this comment because HHSC believes that the current order of 
proposed §263.503 is clear. 
COMMENT: One commenter requested that HHSC add a provi-
sion to proposed §263.503 that limits the program provider from 
seeking more than the delinquent room or board payment ac-
crued before the date an individual was evicted from a residence. 
RESPONSE: HHSC declines to make changes in response to 
this comment. HHSC does not want to limit the ability of the 
program provider or service provider of host home/companion 
care to recover monetary damages as the result of an eviction. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.503 to hold LARs accountable for refusing to pay an 
individual's room and board and to specify ways that HHSC will 
provide direct assistance to resolve issues arising from non-pay-
ment of room or board. 
RESPONSE: HHSC declines to make changes in response to 
this comment. Proposed §263.503(j) provides that if an LAR 
does not pay the delinquent room or board within the period re-
quired by the proposed notice of eviction, the program provider 
must report the failure to pay to the Social Security Administra-
tion; the probate court that appointed the individual's guardian; or 
DFPS as an allegation of the LAR's exploitation or neglect of the 
individual. Further, in accordance with 26 TAC §331.5(36)(A), 
service coordination activities include assisting an individual or 
LAR to secure services and supports to prevent or manage a 
crisis. 
COMMENT: Several commenters requested that HHSC revise 
proposed §263.503(a) to include, as one of the listed residential 
setting options available in the HCS Program, any residence of 
an individual's choosing. 

RESPONSE: HHSC declines to make changes in response to 
this comment. The purpose of proposed §263.503(a) is to re-
quire a service coordinator to inform an individual or LAR of 
the settings available if the individual is interested in receiving 
residential assistance. The only residential assistance settings 
available in the HCS Program are a residence in which an indi-
vidual receives host home/companion care, a three-person res-
idence in which the individual receives residential support or su-
pervised living, and a four-person residence in which the individ-
ual receives residential support or supervised living. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.503(a)(3) and §263.503(c)(18) to allow eviction only 
if the individual or LAR "refuses" to pay room or board as required 
by a residential agreement. The commenter also requested that 
HHSC include a provision to ensure an individual is not evicted if 
a portion of room and board is being paid because the individual 
cannot afford the full amount. The commenter expressed that an 
individual with delinquent room or board payments should not be 
punished for the actions of their LAR or representative payee and 
suggested that provisions be added to §263.503 that prevents an 
eviction if an individual changes the payee source (LAR or rep-
resentative payee) because the payee source refuses to pay the 
individual's room and board. Two commenters expressed oppo-
sition to evictions and suggested that it is essential HHSC use a 
comprehensive approach to resolve issues of non-payments. 
RESPONSE: HHSC declines to make changes in response to 
the comments from the first commenter. It is unclear what it 
means for an individual to "refuse" to pay room or board and 
such wording may result in different interpretations. In addition, 
the provision in proposed §263.503(a)(3) and §263.503(c)(18), 
that allows an eviction if the individual or LAR does not pay room 
or board as required by a residential agreement, was added 
to comply with 42 CFR §441.301(c)(4)(vi)(A) that provides 
that an individual has, at a minimum, the same responsibil-
ities that tenants have under the landlord/tenant law of the 
State, county, city, or other designated entity. HHSC interprets 
42 CFR §441.301(c)(4)(vi)(A) to include payment of room or 
board as required by the residential agreement. HHSC revised 
§263.503(h)(2) to clarify that the options to prevent an eviction 
should be discussed during the meeting convened by the 
program provider with the individual or LAR and the service 
coordinator to discuss the alleged non-payment of room or 
board. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.503(a)(4) to require a service coordinator to provide 
a copy of, and review with the individual or LAR, an HHSC pub-
lication that outlines the eviction process a program provider or 
service provider of host home/companion care may pursue if an 
individual or LAR refuses to pay the delinquent room or board, 
including notification that if an individual is evicted, HHSC will 
deny the individual residential support, supervised living, or host 
home/companion care until the individual or LAR pays the delin-
quent room or board; available protections for individuals who 
are evicted; and housing options for individuals who are evicted. 
RESPONSE: HHSC declines to make changes in response to 
this comment because a publication with the information de-
scribed has not been developed. HHSC will consider develop-
ing an informational publication when updating handbooks and 
forms. 
COMMENT: Two commenters opposed the provision in pro-
posed §263.503(a)(4) because denying an individual residential 
support, supervised living, or host home/companion care after 
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an individual or LAR has been evicted may result in home-
lessness or institutionalization. The commenters suggested 
that instead of denying residential assistance, HHSC help an 
individual locate resources that can alleviate the delinquent 
room or board situation and maintain access to affordable, 
integrated, and accessible housing. The commenters also 
requested HHSC clarify the authority and legal basis it has to 
deny residential services to an eligible HCS participant. 
RESPONSE: HHSC declines to make changes in response to 
this comment. The provision allowing HHSC to deny residential 
assistance services if an individual is evicted by a program 
provider or service provider of host home/companion care 
was included to deter an individual who consistently does not 
pay room and board from moving from one program provider 
to another. HHSC is authorized by Texas Government Code 
§531.0055(e) and Texas Human Resources Code §32.021 to 
adopt rules and policies for the operation of and provision of 
health and human services by the health and human services 
system and rules necessary for the proper and efficient opera-
tion of the Medicaid program. 
COMMENT: Two commenters suggested that HHSC revise 
proposed §263.503(c)(7) to include a reference to the Texas 
Fair Housing Act Chapter 301, regarding protection from a 
hostile housing environment. The commenters also requested 
that HHSC include a citation to 40 TAC §819.136 regarding 
prohibited housing practices. The commenters also requested 
that HHSC add provisions to ensure a standard policy on how 
to handle individuals' reasonable accommodation requests. 
RESPONSE: HHSC agrees with the commenters and revised 
proposed §263.503(c)(7) to specify that the residential agree-
ment includes a provision that the individual or LAR is not waiving 
any right or remedy provided to tenants under state law, includ-
ing the Texas Fair Housing Act in Texas Property Code Chapter 
301. HHSC does not believe it is necessary to include a cita-
tion for 40 TAC §819.136 because the rules at 40 TAC Chapter 
819 implement the Texas Fair Housing Act and because 40 TAC 
§819.136 does not describe rights or remedies, only prohibited 
actions. HHSC declines to add provisions to ensure a standard 
policy on how to handle individuals' reasonable accommodation 
requests because §263.502(b)(8) requires a program provider 
to ensure that a residence in which host home/companion care, 
supervised living, or residential support is provided is physically 
accessible to the individual. In addition, the HCS certification 
principle in 40 TAC §9.178(c) requires a program provider to en-
sure that, based on the individual's needs, the environment in 
which host home/companion care, supervised living, or residen-
tial support is provided is suited for the individual's abilities. 
COMMENT: Two commenters expressed concerns that pro-
posed §263.503(c)(7) references Texas Property Code Chapters 
24, 91, and 92 because the provisions in these chapters could 
conflict with program rules and would be confusing for program 
providers, individuals, and family members who do not have ex-
perience in residential tenancy laws. The commenters included 
examples of provisions in Chapter 92 that could be inconsistent 
with the HCS program rules such as allowing for attorney's fees 
to be covered in a suit that could include damages caused by 
the individual to be billed to the individual; prohibiting a landlord 
from preventing individuals and guests to keep firearms in 
the residence; requiring landlords to keep hot water devices 
functioning at no less than 120 degrees while program rules 
disallows water temperatures exceeding 120 degrees; and 
differing provisions related to smoke alarms, fire extinguishers, 

and security deposits. Another commenter suggested that 
HHSC ensure the Texas Property Code and Texas Rules of Civil 
Procedure are appropriate for the HCS program. 
RESPONSE: HHSC references Texas Property Code Chapters 
24, 91, and 92 because 42 CFR §441.301(c)(4)(vi)(a) requires 
that the individual has the same responsibilities and protec-
tions from eviction under the landlord/tenant law of the state. 
HHSC revised proposed §263.503(c) by removing paragraph 
(22) regarding the program provider, service provider of host 
home/companion care, and the individual or LAR not being 
entitled to reimbursement for attorney's fees arising out of 
any dispute relating to the residential agreement. HHSC is 
making this change because Texas Property Code §92.005 
allows a party to a lease to recover attorney's fees in certain 
circumstances. HHSC will conduct further analysis to determine 
how the Texas Property Code impacts the HCS certification 
principles and whether future rule amendments are needed. 
COMMENT: One commenter requested that proposed 
§263.503(c)(8) regarding "right or remedy provided to tenants 
under state law" and "notice period that is shorter than the 
notice period to which tenants are entitled under state law," be 
revised to specify the relevant provisions from the state law. 
RESPONSE: HHSC revised proposed §263.503(c)(8) to refer-
ence the Texas Fair Housing Act in Texas Property Code Chap-
ter 301 but for purposes of brevity, did not include references to 
other state laws. 
COMMENT: One commenter requested that proposed 
§263.503(c)(9) and §263.503(c)(10) be revised to include pro-
tections prohibiting a provider from requiring an individual to 
pay in kind if the individual does not pay the full room or board 
amount. 
RESPONSE: HHSC declines to make changes in response to 
this comment because the proposed rules do not require an in-
dividual or LAR to agree to pay for room or board in kind in the 
residential agreement. 
COMMENT: Several commenters requested that late fees 
should not be imposed, as proposed in §263.503(c)(12), be-
cause an individual who is delinquent in room or board may not 
be able to catch up on payments if late fees are added. 
RESPONSE: Proposed §263.503 does not prohibit a late fee to 
be charged because late fees are a reasonable incentive for the 
timely payment of room and board. Proposed §263.503(c)(12) 
does include some limitations for the imposition of late fees, how-
ever. In particular, this provision specifies the maximum amount 
of late fee that can be charged, when it can be charged, and 
ensures that the individual or LAR agrees to the late fee charge 
before the charges are assessed. Therefore, HHSC declines to 
make changes in response to this comment. 
COMMENT: Several commenters requested that the provision 
that the program provider or service provider of host home/com-
panion care agrees to refund to the individual or LAR an amount 
for board paid to the program provider or service provider for the 
days that the individual was temporarily away from the residence 
for at least one 24-hour period, in proposed §263.503(c)(14), 
be removed from the proposed rules because the provision 
is administratively and financially burdensome for program 
providers, particularly when the temporary absences are un-
planned, and food was already purchased. Two commenters 
expressed that in a host home/companion care residence where 
the service provider is a family member, trips away from the 
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residence are typically taken together, therefore, the individual 
and service provider are both temporarily absent from the resi-
dence. The commenters expressed that this provision exceeds 
the requirements described in the federal HCBS Settings Rule. 
One commenter suggested that if the provision in proposed 
§263.503(c)(14) is not removed, then, §263.503(c)(14) be 
revised to require a refund only if the individual is temporarily 
away from the residence for at least 7 calendar day period. 
RESPONSE: HHSC agrees that the provision in proposed 
§263.503(c) would be administratively and financially burden-
some to program providers and revised proposed §263.503(c) 
by removing the provision in proposed §263.503(c)(14) regard-
ing refunding an amount for board paid for the days that an 
individual was temporarily away from the residence for at least 
one 24-hour period. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.503(c)(15), to require that the program provider or 
service provider of host home/companion care agrees to refund 
to the individual or LAR an amount for room and board paid to 
the program provider or services provider for the days that the 
individual was away from the residence because the individual 
permanently moved from the residence "and removed all per-
sonal belongings from the residence." 
RESPONSE: HHSC declines to make changes in response to 
this comment because if an individual permanently moves from 
a residence the removal of their belongings from the residence 
is inferred. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.503(c)(17) to prohibit an individual from being re-
sponsible for the repair of damage to property resulting from the 
individual's disability especially if the damage is considered neg-
ligent, accidental, or abuse of the premises, equipment, or chat-
tel. 
RESPONSE: HHSC declines to make changes in response to 
this comment. In accordance with 42 CFR §441.301(c)(4)(vi)(A), 
an individual, or the LAR on behalf of the individual, has the 
same responsibilities that tenants have under state landlord/ten-
ant laws. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.503(c)(17) to exempt an individual's property from 
the provision that requires a program provider or service provider 
of host home/companion care to be responsible for repairs to 
the residence resulting from normal wear and tear, as defined in 
Texas Property Code §92.001. 
RESPONSE: HHSC agrees with the commenter and revised 
proposed §263.503(c)(17), reformatted as subsection (c)(16), 
to clarify that, the program provider or service provider of host 
home/companion care agrees to be responsible for all repairs 
to the residence "of the program provider or service provider of 
host home/companion care, including the program provider's or 
service provider's real property or personal property," resulting 
from normal wear and tear, as defined in Texas Property Code 
§92.001. 
COMMENT: One commenter suggested that repairs for normal 
wear and tear should be included in the program provider's res-
idential rates. 
RESPONSE: HHSC did not make changes in response to the 
comments because the comment is outside the scope of this 
project. The rate methodologies for HCS Program services are 
not addressed in the proposed rules. 

COMMENT: Two commenters requested that HHSC revise pro-
posed §263.503(c)(19), regarding a notice of proposed eviction 
that allows the individual or LAR at least 60 calendar days to 
pay the delinquent room or board, to require that the notice be 
consistent with state and federal law, including laws related to 
disasters and public health emergencies. 
RESPONSE: HHSC is unclear which state and federal laws the 
commenter is referring to and does not think this revision is nec-
essary to require a program provider or service provider of host 
home/companion care to comply with laws applicable to the no-
tice required by proposed §263.503(c)(19), reformatted as sub-
section(c)(18). HHSC did not make changes in response to this 
comment. 
COMMENT: One commenter suggested proposed 
§263.503(d)(1) be revised to change the three calendar days 
timeframe for an individual or LAR to review, request changes, 
and sign the residential agreement because the timeframe is 
inadequate. The commenter also requested that HHSC clarify 
what, if any, consequence could arise if the LAR does not 
sign the residential agreement in the established timeframe. 
Two commenters requested that proposed §263.503(d)(1) be 
revised to give the individual or LAR at least three calendar 
days to review, request changes, and sign the residential 
agreement "prior to choosing the provider and residence." 
RESPONSE: HHSC declines to make changes in response to 
these comments. Proposed §263.503(d)(1) sets the minimum 
number of days the program provider must give an individual or 
LAR to review, request changes, and sign the residential agree-
ment. The program provider may give the individual or LAR 
more than three days to perform these activities. Except in the 
event of an emergency, an individual may not begin to live in a 
three-person residence, four-person residence, or a residence 
in which host home/companion care is provided, until the res-
idential agreement is fully executed, as provided in proposed 
§263.503(d)(2). If an individual or LAR does not sign the res-
idential agreement in the established timeframe, the individual 
cannot move into the residence and the program provider is un-
der no obligation to hold the vacancy in the residence for the 
individual. It is unclear how an individual could review, request 
changes, and sign a residential agreement prior to choosing the 
program provider and residence. 
COMMENT: One commenter requested that HHSC include a 
provision that describes the process to resolve situations where 
an individual or LAR disagrees with a term of a provider's resi-
dential agreement. 
RESPONSE: HHSC declines to make changes in response to 
this comment. An individual or LAR may report any unresolved 
complaint about the HCS Program to the HHSC IDD Ombuds-
man. Proposed §263.901(e)(4)(B) and current rule at 40 TAC 
§9.173(b)(42) require the program provider and LIDDA to pro-
vide information to the individual about the IDD Ombudsman of-
fice. 
COMMENT: One commenter suggested that HHSC revise 
proposed §263.503(d)(3)(B) to increase the seven-calendar day 
timeframe required for an individual to fully execute a residential 
agreement if the individual begins living in a three-person, 
four-person, or host home/companion care residence before 
a residential agreement is fully executed because of a natural 
disaster. 
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RESPONSE: HHSC declines to make a change in response to 
this comment because the requested revision would require ad-
ditional analysis. 
COMMENT: One commenter suggested that HHSC revise pro-
posed §263.503(d)(4) to increase the three-calendar day time-
frame required for a program provider to provide one copy of the 
residential agreement to the individual or LAR because the time-
frame is inadequate. 
RESPONSE: HHSC agrees with the commenter and revised 
proposed §263.503(d)(4) to require the program provider to pro-
vide a copy of the residential agreement to the individual or LAR 
within three business days after the date the residential agree-
ment is fully executed. 
COMMENT: One commenter requested that proposed 
§263.503(e) be revised by replacing the reference to proposed 
§263.503(c)(16) with the actual rule language it references. 
RESPONSE: HHSC agrees with the commenter and re-
vised §263.503(e) by replacing the reference to proposed 
§263.503(c)(16) with "the provision in the residential agreement 
that the individual may furnish and decorate the individual's 
bedroom." 
COMMENT: One commenter requested that proposed 
§263.503(h) be revised to include a provision for program 
providers to notify HHSC if the program provider wants to evict 
the individual. 
RESPONSE: HHSC declines to make changes in response to 
this comment because there is no action for HHSC to take if a 
program provider wants to evict an individual. In accordance 
with proposed §263.503(h)(1), a program provider is required to 
notify an individual's service coordinator if the program provider 
wants to evict the individual and the service coordinator can as-
sist the individual if necessary. 
COMMENT: One commenter requested that proposed 
§263.503(h)(1) be revised to reference 40 TAC §9.178(m)(2)(B) 
which provides that a program provider is not required to collect 
a monthly amount for board from an individual if collecting such 
an amount may make the individual ineligible for the Supple-
mental Nutrition Assistance Program operated by HHSC. 
RESPONSE: HHSC declines to include a reference to 40 TAC 
§9.178(m)(2)(B) in proposed §263.503(h)(1). HHSC revised 
proposed §263.503(c)(10) to provide that the amount the indi-
vidual or LAR is paying for board is determined in accordance 
with the rules governing the HCS Program. In instances where 
a program provider is not collecting board as provided in 40 
TAC §9.178(m)(2)(B) and (C), the residential agreement should 
reflect that there is no board amount. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.503(h)(2) to include a provision that addresses the 
process for an individual to transfer to another program provider 
after the eviction process has begun but the eviction is not yet 
complete. 
RESPONSE: HHSC declines to make a change in response to 
this comment. The process for an individual to transfer to a dif-
ferent program provider under any circumstance is described in 
proposed §263.701. 
COMMENT: Two commenters suggested revising proposed 
§263.503(h)(3) to include a provision that allows 45 days to 
develop a "comprehensive plan" to resolve the delinquent pay-
ment of room and board. The commenters requested proposed 

§263.503(h)(3) be further revised to include a provision that 
provides support and assistance to implement the "compre-
hensive plan" and allows the individual or LAR 60 days from 
the date of the agreed upon comprehensive plan to pay the 
delinquent room or board. The commenters requested that, 
if after the implementation of the comprehensive plan, the 
program provider or service provider intends to proceed to evict 
the individual, the provision should require the program provider 
or service provider to give the individual or LAR, a written notice 
of proposed eviction that allows the individual or LAR to request 
an administrative appeal of a written notice of proposed eviction. 
RESPONSE: HHSC declines to revise proposed §263.503(h)(3) 
to allow for the development of a comprehensive plan to address 
the delinquent payment of room or board. HHSC revised pro-
posed §263.503(h)(2) to require the program provider to discuss 
options to prevent an eviction with the individual or LAR at the 
meeting convened to discuss the alleged non-payment of room 
or board. A program provider and individual or LAR may choose 
to enter into a plan for payment or other actions as a result of 
this meeting. HHSC also declines to revise proposed §263.503 
to require a program provider or service provider to allow the in-
dividual or LAR to request an administrative appeal of a written 
notice of proposed eviction. It is unclear what type of administra-
tive appeal the commenter had in mind, however, an individual 
has the right to challenge an eviction through the court system 
described in state law. In addition, an individual or LAR has the 
right to request a Medicaid fair hearing for a denial of residential 
service including when the service is denied because the indi-
vidual has been evicted and the individual or LAR has not paid 
the delinquent room or board. 
COMMENT: Two commenters expressed concern that proposed 
§263.503(j)(1)(C) which requires a program provider to report 
the failure of an individual's LAR to pay delinquent room or board, 
would be ineffective because DFPS has a backlog of cases. 
RESPONSE: HHSC did not make changes in response to this 
comment. Proposed §263.503(j)(1)(C) was added to initiate a 
process for DFPS to investigate the reasons why a LAR is not 
paying the individual's room or board. As part of this process, 
DFPS staff can identify the extent to which the alleged exploita-
tion or neglect adversely affects the individual and implement 
services, if appropriate, to mitigate the effects of the neglect, or 
financial exploitation. A potential backlog of cases at DFPS is 
not justification for HHSC to remove the requirement to report 
an allegation of exploitation or neglect from this section. 
COMMENT: One commenter suggested HHSC add a provision 
to proposed §263.503(l) that outlines the responsibilities of pro-
gram providers, service coordinators and HHSC when an indi-
vidual who is evicted does not have an alternative living setting. 
RESPONSE: HHSC declines to make changes in response to 
this comment. In accordance with 26 TAC §331.5(36)(A), service 
coordination activities include assisting an individual or LAR to 
secure services and supports to prevent or manage a crisis. 
COMMENT: Several commenters requested that HHSC provide 
a residential agreement template that program providers and 
service providers of host home/companion care can use. 
RESPONSE: HHSC declines to make changes in response to 
this comment because it is not a request to revise the proposed 
rules and, therefore, is outside the scope of this rule project. 
COMMENT: One commenter suggested that HHSC revise pro-
posed §263.701(a) and §263.702(a) to delineate the process of a 
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transfer when a service coordinator receives information from an 
individual or LAR that the individual wants to transfer or the LAR 
wants the individual to transfer to a different program provider 
or FMSA, or that an individual, or the LAR wants the individual 
to begin to receive a service through the CDS option, from the 
process when the service coordinator receives the information 
from a different person. 
RESPONSE: HHSC agrees with the commenter and revised 
proposed §263.701(a) and §263.702(a) to clarify the service co-
ordinator's required activities after receiving information, from an 
individual or LAR or another person, about a desire to transfer 
to a different program provider or to receive services through the 
CDS option. 
COMMENT: One commenter expressed that while the provision 
in proposed §263.701(a)(3)(A), that provides that an individual 
may transfer to a program provider or FMSA of choice whose en-
rollment has not reached its service capacity in the HHSC data 
system, is understood, allowing service capacities for program 
providers is problematic for individuals, particularly for individu-
als who live in rural areas. 
RESPONSE: HHSC declines to make changes in response to 
this comment. The provision in 40 TAC §9.174(a)(1) that re-
quires a program provider to serve an eligible applicant who has 
selected the program provider unless the program provider's en-
rollment has reached its service capacity is in an HCS Program 
rule that is not part of this rule project. 
COMMENT: One commenter requested that proposed §263.705 
be revised to include a provision requiring a written notification 
to the individual and their LAR if an individual's HCS Program 
services or CFC services are suspended. 
RESPONSE: HHSC declines to make changes but will review its 
internal notification processes related to suspensions. An indi-
vidual or LAR is informed annually of the reasons HCS Program 
services and CFC services may be suspended, in accordance 
with proposed §263.302(a)(1)(C)(iv). 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.708(a)(3) to require a service coordinator to con-
tact the individual and the LAR to discuss the written statement 
that the individual no longer wants HCS Program services be-
fore HHSC terminates the individual's HCS Program services 
and CFC services. Another commenter suggested that the writ-
ten statement required in proposed §263.708 (a)(3) be signed 
by the LAR in appropriate circumstances. 
RESPONSE: HHSC declines to revise proposed §263.708(a)(3) 
to require a service coordinator to contact the individual and 
the LAR to discuss the written statement that the individual 
no longer wants HCS Program services because proposed 
§263.901(e)(24) addresses the commenter's concern. Specif-
ically, proposed §263.901(e)(24) requires the service coor-
dinator, within ten calendar days after the individual request 
termination of all HCS Program services or all CFC services, 
to inform the individual or LAR of the individual's option to 
transfer to another program provider, the consequences of 
terminating HCS Program services and CFC services, and 
possible service resources upon termination. HHSC revised 
proposed §263.708(a)(3), as requested by the commenter, to 
provide that the written statement that the individual no longer 
wants HCS Program services be signed by the individual "or 
LAR." COMMENT: One commenter requested that HHSC revise 
§263.901(e)(3) to require the service coordinator to use an 
HHSC form to document the provision to the individual or LAR 

of the booklet, "Your Rights In the Home and Community-based 
Services (HCS) Program" and the HHSC HCS Rights Adden-
dum form, and an oral explanation of the rights in the booklet 
and the form. 
RESPONSE: HHSC declines to make changes in response to 
this comment because a form with the information described 
has not been developed. HHSC will consider developing a form 
when updating handbooks and forms. 
COMMENT: One commenter requested HHSC revise proposed 
§263.901(e)(9) to allow an individual or LAR to sign the finalized 
PDP electronically. 
RESPONSE: HHSC declines to make changes in response to 
this comment because 40 TAC §49.305 addresses policies re-
lated to electronic signatures. 
COMMENT: One commenter suggested that HHSC develop a 
process for program providers to update the residential agree-
ments with the requirements in proposed §263.901(e)(21)(A)-(H) 
and to update the individual's record with the information re-
quired in proposed §263.901(e)(21)(A)-(H). The commenter sug-
gested that the service planning team would then review the 
provider's activities and documentation to agree or disagree with 
the proposed modifications. 
RESPONSE: HHSC declines to make changes in response to 
these comments. To comply with 42 CFR 441.301(c)(2)(xiii) and 
(4)(vi)(F), proposed §263.901(e)(21) requires that an individual's 
PDP, a part of the individual's record, include specific information 
if certain requirements in proposed §263.502 or §263.503 need 
to be modified. The federal regulation does not include a require-
ment that the modifications be included in the residential agree-
ment. Further, in accordance with proposed §263.901(e)(21), 
one of the informational elements that must be included in the 
PDP if a requirement is modified is the individual's or LAR's sig-
nature evidencing informed consent to the modification. 
COMMENT: One commenter suggested removing the provision 
in proposed §263.901(e)(32), that provides that a service co-
ordinator must ensure that the individual or LAR is involved in 
planning the individual's residential relocation, except in a case 
of an emergency, because service coordinators are not always 
notified when an individual is relocated, and a residential reloca-
tion does not require a PDP update. The commenter suggested 
making this requirement a program provider responsibility. 
RESPONSE: HHSC declines to make changes in response 
to this comment because in accordance with 40 TAC 
§9.174(a)(23)(F), the program provider is required to ensure 
that an individual or LAR is involved in planning the individual's 
residential relocation, except in the case of an emergency. In ad-
dition, a service coordinator must monitor the provision of HCS 
Program services in accordance with proposed §263.901(e)(15) 
and, therefore, should be involved in activities related to the 
relocation of an individual. 
COMMENT: One commenter suggested that HHSC remove the 
provision in proposed §263.901(e)(36), that requires the service 
coordinator to, within three business days after initiating super-
vised living or residential support to an individual under 22 years 
of age, provide certain information to the community resource 
coordination group (CRCG) and the local school district and in-
stead, make it a program provider responsibility. 
RESPONSE: HHSC declines to make changes in response 
to this comment. In accordance with 26 TAC §331.5(36)(D), 
service coordination activities include identifying, arranging, 
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advocating, collaborating with other agencies, and linking for the 
delivery of services and supports that address the individual's 
needs and desires. 
COMMENT: One commenter requested that to ensure con-
sistent documentation among service coordinators, HHSC 
develop booklets and forms for service coordinators to use 
when informing applicants and individuals about responsibilities 
related to electronic visit verification (EVV), as required by 
§263.901(e)(39). 
RESPONSE: HHSC declines to make changes in response to 
this comment. As described in proposed §263.901(e)(39)(A)(i), 
§263.901(e)(39)(B)(i), and §263.901(e)(39)(C)(i), HHSC re-
quires service coordinators to use HHSC form 8516, Electronic 
Visit Verification Responsibilities and Additional Information to 
explain information to applicants and individuals about responsi-
bilities related to EVV. This form is available on HHSC's website. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.901(e)(40) to require a service coordinator to have 
contact to provide service coordination during a month in which 
"the service coordinator is aware" that an individual "might" not 
receive an HCS Program service because service coordinators 
are not always informed when an individual's plans change and 
are unaware to make the required contact. Additionally, the com-
menter suggested a service coordinator contact should not be 
required during a month in which it is anticipated that the individ-
ual will not receive an HCS Program service because of being 
on an extended vacation. 
RESPONSE: HHSC declines to make changes in response to 
this comment. In accordance with proposed §263.101(a)(6) and 
the HCS waiver application, an individual requires the provision 
of at least one HCS Program service per month or a monthly 
monitoring visit by a service coordinator to be eligible for the 
HCS Program. Further, HHSC does not believe that the re-
quested revision to proposed §263.901(e)(40) results in a mean-
ingful change to the proposed provision. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.902 to make the permanency goals the same for an 
applicant under 18 years of age and an applicant who is at least 
18 years of age and under 22 years of age because the per-
manency goals for all applicants under 22 years of age are the 
same. 
RESPONSE: HHSC agrees with the commenter and revised 
proposed §263.902 to remove §263.902(a)(2)(C)(ii), regarding 
permanency planning goals for an applicant who is at least 18 
years of age and under 22 years of age, and rewrote proposed 
§263.902(a)(2)(C)(i), reformatted as subsection (c)(1), to make 
the permanency planning goals for an applicant who is under 18 
years of age also apply to an applicant who is at least 18 years 
of age and under 22 years of age. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.902(a)(2)(C)(i)(II)(-c-) to make the provision consis-
tent with state law and to better describe what a family-based 
alternative is. Specifically, the commenter requested that HHSC 
replace "enduring, positive relationship" with "long-term, endur-
ing, nurturing parental relationship" and delete the phrase, "who 
will be an advocate for the applicant." 
RESPONSE: HHSC agrees to revise proposed 
§263.902(a)(2)(C)(i)(II)(-c-), reformatted as subsection 
(c)(1)(B)(iii), to make the provision consistent with Texas 
Government Code §531.151. HHSC did not include "long-term" 

as requested by the commenter because this word is not 
included in the statutory provision. 
COMMENT: One commenter suggested that HHSC revise 
proposed §263.902(a)(2)(D) to make it clearer. Proposed 
§263.902(a)(2)(D) requires the permanency planning meeting 
participants to discuss and identify the items listed in proposed 
§263.902(a)(2)(D) to accomplish an applicant's permanency 
planning goals. Specifically, the commenter requested that 
HHSC replace the items in proposed §263.902(a)(2)(D) with 
different items including "the things that are important to the 
child/young adult including their likes and dislikes" and "re-
lationships that are important to the child/young adult". The 
items suggested by the commenter exclude items in proposed 
§263.902(a)(2)(D) such as "barriers to having the applicant 
reside in the family home" and "actions that must be taken to 
overcome the barriers." 
RESPONSE: HHSC declines to make changes in response to 
this comment. The commenter did not explain why the sug-
gested provisions are clearer than the language in proposed 
§263.902(a)(2)(D), reformatted as subsection (c)(2), and HHSC 
believes §263.902(c)(2) is clear. In addition, HHSC believes it 
is important for the permanency meeting participants to discuss 
"barriers to having the applicant reside in the family home" and 
"actions that must be taken to overcome the barriers" in the per-
manency planning meeting. 
COMMENT: One commenter suggested HHSC revise 
§263.902(a)(2)(D)(i), regarding the permanency planning meet-
ing participants discussing and identifying the problems or 
issues that led the applicant or LAR to request supervised living 
or residential support, by removing the word, "problem" from 
the provision. 
RESPONSE: HHSC agrees with the commenter and revised 
§263.902(a)(2)(D)(i), reformatted as subsection (c)(2)(A), by re-
moving "problems or." 
COMMENT: One commenter suggested deleting the provision in 
proposed §263.902(a)(2)(D)(viii) because it is duplicative of the 
provision in proposed §263.902(a)(2)(D)(xi). 
RESPONSE: HHSC declines to make changes in response to 
this comment. Proposed §263.902(a)(2)(D)(viii), reformatted 
as subsection (c)(2)(I), and proposed §263.902(a)(2)(D)(xi), 
reformatted as subsection (c)(2)(L), are not duplicative. Section 
263.902(c)(2)(I) requires the permanency planning meeting 
participants to discuss and identify how, after the applicant's en-
rollment, to facilitate regular contact between the applicant and 
the applicant's family and between the applicant and advocates 
and friends in the community. Section 263.902(c)(2)(L) requires 
the permanency planning meeting participants to discuss and 
identify assistance needed by the applicant's family in maintain-
ing a nurturing relationship with the applicant and preparing the 
family for the applicant's eventual return to the family home or 
move to a family-based alternative. 
COMMENT: One commenter expressed support for proposed 
§263.902(a)(2)(E) - §263.902(c) and requested that HHSC re-
vise proposed §263.902(a)(2)(E) - §263.902(c) to include correct 
references if changes are made to proposed §263.902. 
RESPONSE: HHSC agrees with the commenter and corrected 
the references to subsections or paragraphs in proposed 
§263.902 because HHSC revised §263.902 in response to 
comments. 
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COMMENT: One commenter requested that HHSC revise pro-
posed §263.1000(f), regarding the exception to a LIDDA con-
ducting an ICAP assessment in person, to use the phrase "ini-
tial ICAP assessment" instead of "ICAP assessment" because a 
LIDDA only conducts an initial ICAP. 
RESPONSE: HHSC declines to make changes in response to 
this comment because the requested revision is not needed to 
understand the rule provision. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.1000(h)(3)(B)(iii)(II) to prohibit only the parent, sib-
ling, or child of an individual, not the relative of an individual, 
from being the vendor used to repair an adaptive aid that was 
damaged because of the disaster. 
RESPONSE: The prohibition on a relative being an adaptive aid 
vendor in proposed §263.1000(h)(3)(B)(iii)(II) is based on the 
HCS waiver application. HHSC declines to make changes in 
response to this comment because the requested revision is in-
consistent with the HCS waiver application and would require 
additional analysis and a change to the HCS waiver application 
with CMS approval. 
COMMENT: One commenter requested that HHSC revise pro-
posed §263.1000(j) to provide that a service coordinator is not 
required to ensure that an individual who resides in the disaster 
area or LAR signs "any documentation that requires a wet signa-
ture, including documentations for enrollment activities, targeted 
case management activities and rights of an individual," during 
an executive order or proclamation declaring a state of disaster. 
RESPONSE: HHSC declines to make changes in response to 
this comment because the change would require additional anal-
ysis and, in part, is beyond the scope of this project. Require-
ments for signatures of an individual or LAR on documentation 
related to targeted case management are not included in these 
proposed rules. 
COMMENT: Two commenters requested that HHSC move the 
effective date for the proposed HCS rules to a date in early 2023 
to allow time for HHSC to provide additional training and guid-
ance to providers, and for providers to make necessary changes, 
particularly changes related to the residential agreement require-
ments. 
RESPONSE: HHSC did not make changes in response to this 
comment. The HCS Program rules are expected to be effective 
in March 2023. 
COMMENT: One commenter expressed concern that the three-
month timeframe for LIDDAs to update the service plan, for every 
individual in the HCS Program, to reflect compliance with the 
home and community-based settings rule change is not feasible. 
RESPONSE: HHSC is unclear what three-month time frame the 
commenter is referring to regarding this rule project. The pro-
posed rules do not require service plans to be updated within 
a three-month timeframe. HHSC did not make changes in re-
sponse to this comment. 
COMMENT: One commenter expressed concerns that the pro-
posed rules do not allow an individual to leave the state for more 
than 30 days per trip, or to leave the state for more than 30 days 
per year. 
RESPONSE: HHSC declines to make changes in response to 
this comment because the proposed HCS rules do not address 
an individual leaving the state. 

COMMENT: One commenter requested that a service provider 
be paid for the time it takes to travel to an individual's home to 
assist with the individual's ADLs. 
RESPONSE: HHSC did not make changes in response to this 
comment. The comment is outside the scope of this project be-
cause the rate methodologies for HCS Program services are not 
addressed in this rule project. 
COMMENT: One commenter suggested that the new EVV inter-
face should include a pay-period summary of the kinds of work, 
courses, goals, and activities the client was involved in during the 
month. Another commenter requested that HHSC eliminate the 
need for a service provider to call as part of the EVV require-
ments when switching the service being provided. The com-
menter also requested less documentation during transportation 
requiring EVV due to concerns about HIPPA. 
RESPONSE: HHSC declines to make changes to the rules in 
response to these comments because requirements related to 
EVV are not included in the proposed rules and, therefore, are 
outside of the scope of this rule project. 
COMMENT: One commenter expressed concerns than there is 
no medical transportation in the HCS Program. 
RESPONSE: HHSC declines to make changes to the rules in 
response to this comment because an individual may receive 
transportation through supported home living, an HCS Program 
service or through residential assistance in the HCS Program. 
Supported home living transportation or transportation through 
residential assistance includes transportation to medical ap-
pointments. 
COMMENT: One commenter suggested that site assessments 
should be completed on all program provider owned or con-
trolled settings, including service providers of host home/com-
panion care who are family members of the individual. Another 
commenter suggested that to ensure a uniform process, HHSC 
develop an HHS "Action Plan Form" that list the information and 
documentation a program provider must provide during a site as-
sessment. 
RESPONSE: HHSC did not make changes to the rules in re-
sponse to this comment because the comment is outside the 
scope of this project. 
COMMENT: One commenter requested HHSC revamp the HCS 
Program, including addressing the issue of program providers 
declining services to eligible individuals. 
RESPONSE: HHSC did not make changes to the rules in 
response to this comment. HHSC is unclear by what the 
commenter means by a request to "revamp the HCS Program." 
The provision in 40 TAC §9.174(a)(1) that requires the program 
provider to serve an eligible applicant who has selected the 
program provider unless the program provider's enrollment has 
reached its service capacity is not included in these proposed 
rules. 
COMMENT: One commenter expressed concern that the rates 
adopted for individualized skills and socialization are not ade-
quate. 
RESPONSE: HHSC declines to make changes to the rules in 
response to this comment because the comment is outside the 
scope of this project. The rules addressing individualized skills 
and socialization are not included in this rule project. 
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In addition to the changes made to the rules in response to com-
ments, HHSC made changes to the rules that are not in response 
to comments. 
HHSC revised the definition of "implementation plan" in pro-
posed §263.3(46) for clarity. 
HHSC moved the definition of "in person or in-person" in pro-
posed §263.3(51) to §263.3(47) for alphabetization. 
HHSC replaced the term, "practice" with "provision" in the de-
scription of occupational therapy in proposed §263.5(a)(4) to 
make it consistent with the descriptions of other therapy services 
in the HCS rules. 
HHSC revised the description of host home/companion care in 
proposed §263.5(a)(19) to be consistent with the HCS waiver 
application by adding that host home/companion care must be 
provided in a residence that is owned or leased by the service 
provider of host home/companion care or the individual. 
HHSC removed the requirement for an RN to complete a com-
prehensive nursing assessment of an "applicant" in person in 
proposed §263.8(a)(1) because nursing is not provided to an 
"applicant." Instead HHSC clarified that an RN must complete a 
comprehensive nursing assessment of an "individual" if the ini-
tial IPC includes a sufficient number of RN nursing units for the 
program provider's RN to perform a comprehensive nursing as-
sessment. In addition, HHSC revised proposed §263.8(a)(2)(A), 
reformatted as subsection (a)(2), to further refine the circum-
stances of when an RN is required to complete a comprehen-
sive nursing assessment in person if an individual's health status 
changes. Specifically, §263.8(a)(2) was revised to require an RN 
to complete a comprehensive nursing assessment in person if 
there is a significant change in an individual's health or functional 
status, that, (1) based on a determination by the RN, will not nor-
mally resolve itself without further intervention and (2) requires 
review or revision of the IPC. This change was made because 
HHSC determined that it is not always clinically necessary for an 
RN to complete a comprehensive nursing assessment when the 
health status of an individual changes. 
HHSC revised proposed §263.8(b) to provide that a compre-
hensive nursing assessment required to be completed in per-
son in accordance with proposed §263.8(a)(2)(D), reformatted 
as subsection (a)(5), does not have to be completed in person if 
the comprehensive nursing assessment is not the annual com-
prehensive nursing assessment (in addition to "if an unlicensed 
service provider is not performing a delegated nursing task or 
a health maintenance activity for the individual"). This change 
was made to be consistent with the requirements in subsection 
(a)(3) that the annual comprehensive nursing assessment must 
be completed in person if a nursing service is on the individual's 
renewal IPC. 
Further, HHSC revised proposed §263.8(c) to allow an RN 
to document a comprehensive nursing assessment using the 
HHSC Comprehensive Nursing Assessment form "or a form that 
contains all of the same elements as the HHSC Comprehensive 
Nursing Assessment form." This change was made to make the 
proposed rule consistent with current practice. 
Based on direction from CMS regarding the heightened scrutiny 
process, HHSC revised proposed §263.501(b) to include de-
scriptions of additional settings that are presumed to have the 
qualities of an institution, including a setting located in a building 
in which a certified ICF/IID operated by a LIDDA or state sup-
ported living center is located but is distinct from the ICF/IID and 

a setting located in a building in which a licensed private ICF/IID, 
a hospital, a nursing facility, or other institution is located but is 
distinct from the ICF/IID, hospital, nursing facility, or other insti-
tution. 
HHSC revised proposed §263.503(c)(12) to allow a late fee to 
be charged only if room and board is not paid by the third day 
after it is due, instead of by the day room and board is due to 
be consistent with §92.019(a)(3) of the Texas Property Code. 
HHSC also revised proposed §263.503(c)(12) by adding "if any" 
after "the amount of a late fee" to clarify that assessing a late fee 
as part of the residential agreement is optional. 
HHSC revised proposed §263.503(c)(21), reformatted as sub-
section (c)(20), to clarify the provision prohibiting the program 
provider or service provider of host home/companion care from 
demanding the entire balance of the unpaid room or board owed 
under the remainder of the term of the residential agreement for 
violation of the agreement. 
HHSC revised proposed §263.503(c) to add new paragraph (21) 
that requires the residential agreement to include the signature 
of the program provider or service provider of host home/com-
panion care in the residential agreement because the program 
provider or service provider is a party to the agreement. 
HHSC changed the title of Subchapter H, from "Transfer, De-
nials, Suspension, Reduction, and Termination" to "Transfers, 
Denials, Suspensions, Reductions, and Terminations." This 
change was made for clarification. 
HHSC revised proposed §263.701(a)(3)(A) to clarify that an 
FMSA does not have a service capacity limit in the HHSC data 
system. 
HHSC revised proposed §263.901(e)(36) for clarification. 
Specifically, HHSC replaced the word "initiating" with the phrase, 
"begins receiving," and moved the phrase, "an individual under 
22 years of age" to before "begins receiving." 
HHSC updated references to 40 TAC Chapter 2, Subchapter L 
in the proposed HCS rules because rules in 40 TAC Chapter 2, 
Subchapter L were administratively transferred to 26 TAC Chap-
ter 331. 
HHSC reformatted proposed §263.902 for clarity. In addition, 
HHSC removed titles to proposed subsections and paragraphs 
in this section because the titles are unnecessary. HHSC also 
revised proposed §263.902(b)(2)(B), reformatted as subsection 
(g)(3), by adding the name of the form, HHSC Permanency 
Planning Instrument for Children Under 22 Years of Age form, 
used to develop a permanency planning plan. Because the 
section was reformatted, HHSC corrected the reference to 
proposed §263.902 in proposed §263.104(l) and proposed 
§263.901(e)(33). 
HHSC also made minor editorial changes for clarity. 
SUBCHAPTER A. GENERAL PROVISIONS 
26 TAC §§263.1 - 263.9 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
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§263.3. Definitions. 

The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Abuse--

(A) physical abuse; 

(B) sexual abuse; or 

(C) verbal or emotional abuse. 

(2) Actively involved--Significant, ongoing, and support-
ive involvement with an applicant or individual by a person, as deter-
mined by the applicant's or individual's service planning team or pro-
gram provider, based on the person's: 

(A) interactions with the applicant or individual; 

(B) availability to the applicant or individual for assis-
tance or support when needed; and 

(C) knowledge of, sensitivity to, and advocacy for the 
applicant's or individual's needs, preferences, values, and beliefs. 

(3) ADLs--Activities of daily living. Basic personal ev-
eryday activities, including tasks such as eating, toileting, grooming, 
dressing, bathing, and transferring. 

(4) Agency foster home--This term has the meaning set 
forth in Texas Human Resources Code §42.002. 

(5) ALF--Assisted living facility. A facility licensed in ac-
cordance with Texas Health and Safety Code Chapter 247, Assisted 
Living Facilities. 

(6) Applicant--A Texas resident seeking services in the 
Home and Community-Based Services Program. 

(7) Audio-only--An interactive, two-way audio communi-
cation platform that only uses sound. 

(8) Auxiliary aid--A service or device that enables an indi-
vidual with impaired sensory, manual, or speaking skills to participate 
in the person-centered planning process. An auxiliary aid includes in-
terpreter services, transcription services, and a text telephone. 

(9) Business day--Any day except a Saturday, Sunday, or 
national or state holiday listed in Texas Government Code §662.003(a) 
or (b). 

(10) Calendar day--Any day, including weekends and hol-
idays. 

(11) CDS option--Consumer directed services option. A 
service delivery option as defined in 40 TAC §41.103 (relating to Def-
initions). 

(12) CFC--Community First Choice. 

(13) CFC ERS--CFC emergency response services. 

(14) CFC FMS--The term used for financial management 
services on the individual plan of care (IPC) of an applicant or individ-
ual if the applicant will receive or the individual receives only CFC per-
sonal assistance services (PAS)/habilitation (HAB) through the CDS 
option. 

(15) CFC support consultation--The term used for support 
consultation on the IPC of an applicant or individual if the applicant 
will receive or the individual receives only CFC PAS/HAB through 
the CDS option. 

(16) CMS--Centers for Medicare & Medicaid Services. 
The federal agency within the United States Department of Health 

and Human Services that administers the Medicare and Medicaid 
programs. 

(17) Competitive employment--Employment that pays an 
individual at least minimum wage if the individual is not self-em-
ployed. 

(18) Comprehensive nursing assessment--A comprehen-
sive physical and behavioral assessment of an individual, including 
the individual's health history, current health status, and current health 
needs, that is completed by a registered nurse (RN). 

(19) Contract--A provisional contract or a standard con-
tract. 

(20) CRCG--Community resource coordination group. A 
local interagency group, composed of public and private agencies, that 
develops service plans for individuals whose needs can be met only 
through interagency coordination and cooperation. The group's role 
and responsibilities are described in the Memorandum of Understand-
ing on Coordinated Services to Persons Needing Services from More 
Than One Agency, available on the Texas Health and Human Services 
Commission (HHSC) website. 

(21) Delegated nursing task--A nursing task delegated by 
an RN to an unlicensed person in accordance with: 

(A) 22 TAC Chapter 224 (relating to Delegation of 
Nursing Tasks by Registered Professional Nurses to Unlicensed 
Personnel for Clients with Acute Conditions or in Acute Care Envi-
ronments); and 

(B) 22 TAC Chapter 225 (relating to RN Delegation to 
Unlicensed Personnel and Tasks Not Requiring Delegation in Indepen-
dent Living Environments for Clients with Stable and Predictable Con-
ditions). 

(22) Designated Representative--This term has the mean-
ing set forth in 40 TAC §41.103. 

(23) DFPS--The Department of Family and Protective Ser-
vices. 

(24) DID--Determination of intellectual disability. This 
term has the meaning set forth in §304.102 of this title (relating to 
Definitions). 

(25) DID report--Determination of intellectual disability 
report. This term has the meaning set forth in §304.102 of this title. 

(26) Emergency--An unexpected situation in which the ab-
sence of an immediate response could reasonably be expected to result 
in a risk to the health and safety of an individual or another person. 

(27) Emergency situation--An unexpected situation in-
volving an individual's health, safety, or welfare, of which a person 
of ordinary prudence would determine that the legally authorized 
representative (LAR) should be informed, such as an individual: 

(A) needing emergency medical care; 

(B) being removed from the individual's residence by 
law enforcement; 

(C) leaving the individual's residence without notifying 
a staff member or service provider and not being located; and 

(D) being moved from the individual's residence to pro-
tect the individual (for example, because of a hurricane, fire, or flood). 

(28) EVV--Electronic visit verification. This term has the 
meaning set forth in 1 TAC §354.4003 (relating to Definitions). 
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(29) Exploitation--The illegal or improper act or process of 
using, or attempting to use, an individual or the resources of an indi-
vidual for monetary or personal benefit, profit, or gain. 

(30) Family-based alternative--A family setting in which 
the family provider or providers are specially trained to provide sup-
port and in-home care for children with disabilities or children who are 
medically fragile. 

(31) FMS--Financial management services. 

(32) FMSA--Financial management services agency. As 
defined in 40 TAC §41.103, an entity that provides financial manage-
ment services to an individual participating in the CDS option. 

(33) Former military member--A person who served in the 
United States Army, Navy, Air Force, Marine Corps, Coast Guard, or 
Space Force: 

(A) who declared and maintained Texas as the person's 
state of legal residence in the manner provided by the applicable mili-
tary branch while on active duty; and 

(B) who was killed in action or died while in service, or 
whose active duty otherwise ended. 

(34) Four-person residence--A residence: 

(A) that a program provider leases or owns; 

(B) in which at least one person but no more than four 
persons receive: 

(i) residential support; 

(ii) supervised living; 

(iii) a non-HCS Program service similar to residen-
tial support or supervised living (for example, services funded by DFPS 
or by a person's own resources); or 

(iv) respite; 

(C) that, if it is the residence of four persons, at least 
one of those persons receives residential support; 

(D) that is not the residence of any persons other than 
a service provider, the service provider's spouse or person with whom 
the service provider has a spousal relationship, or a person described 
in subparagraph (B) of this paragraph; and 

(E) that is not a setting described in §263.501(b) of this 
chapter (relating to Requirements for Home and Community-Based 
Service Settings). 

(35) GRO--General residential operation. This term has 
the meaning set forth in Texas Human Resources Code §42.002. 

(36) HCS--Home and Community-based Services. Ser-
vices provided through the HCS Program operated by HHSC as 
authorized by CMS in accordance with §1915(c) of the Social Security 
Act. 

(37) Health maintenance activities--This term has the 
meaning set forth in 22 TAC §225.4 (relating to Definitions). 

(38) Health-related tasks--Specific tasks related to the 
needs of an individual, which can be delegated or assigned by a 
licensed health care professional under state law to be performed by a 
service provider of CFC PAS/HAB. This includes tasks delegated by 
an RN; health maintenance activities, that may not require delegation; 
and activities assigned to a service provider of CFC PAS/HAB by a 
licensed physical therapist, occupational therapist, or speech-language 
pathologist. 

(39) HHSC--The Texas Health and Human Services Com-
mission. 

(40) Hospital--A public or private institution licensed or 
exempt from licensure in accordance with Texas Health and Safety 
Code (THSC) Chapters 13, 241, 261, or 552. 

(41) IADLs--Instrumental activities of daily living. Activ-
ities related to living independently in the community, including meal 
planning and preparation; managing finances; shopping for food, cloth-
ing, and other essential items; performing essential household chores; 
communicating by phone or other media; and traveling around and par-
ticipating in the community. 

(42) ICAP--Inventory for Client and Agency Planning. An 
instrument designed to assess a person's needs, skills, and abilities. 

(43) ICF/IID--Intermediate care facility for individuals 
with an intellectual disability or related conditions. An ICF/IID is a 
facility in which ICF/IID Program services are provided and that is: 

(A) licensed in accordance with THSC Chapter 252; or 

(B) certified by HHSC, including a state supported liv-
ing center. 

(44) ICF/IID Program--The Intermediate Care Facilities 
for Individuals with an Intellectual Disability or Related Conditions 
Program, which provides Medicaid-funded residential services to 
individuals with an intellectual disability or related conditions. 

(45) ID/RC Assessment--Intellectual Disability/Related 
Conditions Assessment. A form used by HHSC for level of care 
determination and level of need assignment. 

(46) Implementation plan--A written document developed 
by a program provider for an individual, for each HCS Program service, 
except supported home living, and for each CFC service, except CFC 
support management, on the individual's IPC to be provided by the 
program provider. An implementation plan includes: 

(A) a list of outcomes identified in the person-directed 
plan that will be addressed using HCS Program services and CFC ser-
vices; 

(B) specific objectives to address the outcomes required 
by subparagraph (A) of this paragraph that are: 

(i) observable, measurable, and outcome-oriented; 
and 

(ii) derived from assessments of the individual's 
strengths, personal goals, and needs; 

(C) a target date for completion of each objective; 

(D) the number of units of HCS Program services and 
CFC services needed to complete each objective; 

(E) the frequency and duration of HCS Program ser-
vices and CFC services needed to complete each objective; and 

(F) the signature and date of the individual, LAR, and 
the program provider. 

(47) In person or in-person--Within the physical presence 
of another person who is awake. In person or in-person does not include 
using videoconferencing or a telephone. 

(48) Individual--A person enrolled in the HCS Program. 

(49) Initial IPC--The first IPC for an individual developed 
before the individual's enrollment into the HCS Program. 
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(50) Inpatient chemical dependency treatment facility--A 
facility licensed in accordance with THSC Chapter 464, Facilities 
Treating Persons with a Chemical Dependency. 

(51) Intellectual disability--This term has the meaning set 
forth in §304.102 of this title. 

(52) IPC--Individual plan of care. A written plan that: 

(A) states: 

(i) the type and amount of each HCS Program ser-
vice and each CFC service, except for CFC support management, to be 
provided to the individual during an IPC year; 

(ii) the services and supports to be provided to the 
individual through resources other than HCS Program services or CFC 
services, including natural supports, medical services, and educational 
services; and 

(iii) if an individual will receive CFC support man-
agement; and 

(B) is authorized by HHSC. 

(53) IPC cost--Estimated annual cost of HCS Program ser-
vices included on an IPC. 

(54) IPC year--The effective period of an initial IPC and 
renewal IPC as described in this paragraph. 

(A) Except as provided in subparagraph (B) of this 
paragraph, the IPC year for an initial and renewal IPC is a 365-calendar 
day period starting on the begin date of the initial or renewal IPC. 

(B) If the begin date of an initial or renewal IPC is 
March 1 or later in a year before a leap year or January 1 - February 
28 of a leap year, the IPC year for the initial or renewal IPC is a 
366-calendar day period starting on the begin date of the initial or 
renewal IPC. 

(C) A revised IPC does not change the begin or end date 
of an IPC year. 

(55) LAR--Legally authorized representative. A person 
authorized by law to act on behalf of another person with regard to 
a matter described in this chapter, including a parent, guardian, or 
managing conservator of a minor; a guardian of an adult; an agent ap-
pointed under a power of attorney; or a representative payee appointed 
by the Social Security Administration. An LAR, such as an agent 
appointed under a power of attorney or representative payee appointed 
by the Social Security Administration, may have limited authority to 
act on behalf of a person. 

(56) LIDDA--Local intellectual and developmental dis-
ability authority. An entity designated by the executive commissioner 
of HHSC, in accordance with THSC §533A.035. 

(57) LOC--Level of care. A determination given to an ap-
plicant or individual as part of the eligibility determination process 
based on data submitted on the ID/RC Assessment. 

(58) LON--Level of need. An assignment given by HHSC 
to an individual upon which reimbursement for host home/companion 
care, supervised living, residential support, in-home day habilitation, 
and day habilitation is based. 

(59) Managed care organization--This term has the mean-
ing set forth in Texas Government Code §536.001. 

(60) MAO Medicaid--Medical Assistance Only Medicaid. 
A type of Medicaid by which an applicant or individual qualifies fi-

nancially for Medicaid assistance but does not receive Supplemental 
Security Income (SSI) benefits. 

(61) Medicaid HCBS--Medicaid home and commu-
nity-based services. Medicaid services provided to an individual in an 
individual's home and community, rather than in a facility. 

(62) Mental health facility--A facility licensed in accor-
dance with THSC Chapter 577, Private Mental Hospitals and Other 
Mental Health Facilities. 

(63) Military family member--A person who is the spouse 
or child (regardless of age) of: 

(A) a military member; or 

(B) a former military member. 

(64) Military member--A member of the United States mil-
itary serving in the Army, Navy, Air Force, Marine Corps, Coast Guard, 
or Space Force on active duty who has declared and maintains Texas 
as the member's state of legal residence in the manner provided by the 
applicable military branch. 

(65) Natural supports--Unpaid persons, including family 
members, volunteers, neighbors, and friends, who voluntarily assist an 
individual to achieve the individual's identified goals. 

(66) Neglect--A negligent act or omission that caused 
physical or emotional injury or death to an individual or placed an 
individual at risk of physical or emotional injury or death. 

(67) Nursing facility--A facility licensed in accordance 
with THSC Chapter 242. 

(68) PDP--Person-directed plan. A plan developed with an 
applicant or individual and LAR using an HHSC form that: 

(A) describes the supports and services necessary to 
achieve the desired outcomes identified by the applicant or individual 
and LAR and to ensure the applicant's or individual's health and safety; 
and 

(B) includes the setting for each service, which must be 
selected by the individual or LAR from setting options. 

(69) Performance contract--A written agreement between 
HHSC and a LIDDA for the performance of delegated functions, in-
cluding those described in THSC §533A.035. 

(70) Permanency planner--A person who: 

(A) develops a permanency plan using the HHSC Per-
manency Planning Instrument for Children Under 22 Years of Age 
form; and 

(B) performs other permanency planning activities for 
an applicant or individual under 22 years of age. 

(71) Permanency planning--A philosophy and planning 
process that focuses on the outcome of family support for an applicant 
or individual under 22 years of age by facilitating a permanent living 
arrangement in which the primary feature is an enduring and nurturing 
parental relationship. 

(72) Physical abuse--Any of the following: 

(A) an act or failure to act performed knowingly, reck-
lessly, or intentionally, including incitement to act, that caused physical 
injury or death to an individual or placed an individual at risk of phys-
ical injury or death; 
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(B) an act of inappropriate or excessive force or corpo-
ral punishment, regardless of whether the act results in a physical injury 
to an individual; 

(C) the use of a restraint on an individual not in compli-
ance with federal and state laws, rules, and regulations; or 

(D) seclusion. 

(73) Platform--This term has the meaning set forth in Texas 
Government Code §531.001(4-d). 

(74) Post-move monitoring visit--A visit conducted by the 
service coordinator in accordance with the Intellectual and Develop-
mental Disability Preadmission Screening and Resident Review (IDD-
PASRR) Handbook. 

(75) Pre-enrollment minor home modifications assess-
ment--An assessment performed by a licensed professional as required 
by the HCS Program Billing Requirements to determine the need for 
pre-enrollment minor home modifications. 

(76) Pre-move site review--A review conducted by the ser-
vice coordinator in accordance with HHSC's IDD PASRR Handbook. 

(77) Professional therapies--Services that consist of the 
following: 

(A) audiology; 

(B) occupational therapy; 

(C) physical therapy; 

(D) speech and language pathology; 

(E) behavioral support; 

(F) cognitive rehabilitation therapy; 

(G) dietary services; and 

(H) social work. 

(78) Program provider--A person, as defined in 40 TAC 
§49.102 (relating to Definitions), that has a contract with HHSC to pro-
vide HCS Program services, excluding an FMSA. 

(79) Provisional contract--A contract that HHSC enters 
into with a program provider in accordance with 40 TAC §49.208 
(relating to Provisional Contract Application Approval) that has a term 
of no more than three years, not including any extension agreed to in 
accordance with 40 TAC §49.208(e). 

(80) Related condition--A severe and chronic disability 
that: 

(A) is attributed to: 

(i) cerebral palsy or epilepsy; or 

(ii) any other condition, other than mental illness, 
found to be closely related to an intellectual disability because the con-
dition results in impairment of general intellectual functioning or adap-
tive behavior similar to that of individuals with an intellectual disabil-
ity, and requires treatment or services similar to those required for in-
dividuals with an intellectual disability; 

(B) is manifested before the individual reaches age 22; 

(C) is likely to continue indefinitely; and 

(D) results in substantial functional limitation in at least 
three of the following areas of major life activity: 

(i) self-care; 

(ii) understanding and use of language; 

(iii) learning; 

(iv) mobility; 

(v) self-direction; and 

(vi) capacity for independent living. 

(81) Relative--A person related to another person within 
the fourth degree of consanguinity or within the second degree of affin-
ity. A more detailed explanation of this term is included in the HCS 
Program Billing Requirements. 

(82) Renewal IPC--An IPC developed for an individual in 
accordance with §263.302(a) of this chapter (relating to Renewal and 
Revision of an IPC). 

(83) Residential child care facility--This term has the 
meaning set forth in Texas Human Resources Code §42.002. 

(84) Revised IPC--An initial IPC or a renewal IPC that is 
revised during an IPC year in accordance with §263.302(b) or (d) of this 
chapter to add a new HCS Program service or CFC service or change 
the amount of an existing service. 

(85) RN--Registered nurse. A person licensed to practice 
professional nursing in accordance with Texas Occupations Code 
Chapter 301. 

(86) Service backup plan--A plan that ensures continuity 
of critical program services if service delivery is interrupted. 

(87) Service coordination--A service as defined in §331.5 
of this title (relating to Definitions). 

(88) Service coordinator--An employee of a LIDDA who 
provides service coordination to an individual. 

(89) Service planning team--One of the following: 

(A) for an applicant or individual other than one de-
scribed in subparagraph (B) or (C) of this paragraph, a planning team 
consisting of: 

(i) an applicant or individual and LAR; 

(ii) service coordinator; and 

(iii) other persons chosen by the applicant or indi-
vidual or LAR, for example, a staff member of the program provider, 
a family member, a friend, a teacher, or if applicable, the permanency 
planner; 

(B) for an applicant 21 years of age or older who is re-
siding in a nursing facility and enrolling in the HCS Program, a plan-
ning team consisting of: 

(i) the applicant and LAR; 

(ii) the service coordinator; 

(iii) if the applicant is at least 21 years of age but 
younger than 22 years of age, the permanency planner; 

(iv) a staff member of the program provider; 

(v) providers of specialized services; 

(vi) a nursing facility staff person who is familiar 
with the applicant's needs; 

(vii) other persons chosen by the applicant or LAR, 
for example, a family member, a friend, or a teacher; and 
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(viii) at the discretion of the LIDDA and with the 
approval of the individual or LAR, other persons who are directly in-
volved in the delivery of services to persons with an intellectual or de-
velopmental disability; or 

(C) for an individual 21 years of age or older who has 
enrolled in the HCS Program from a nursing facility or ICF/IID or has 
enrolled in the HCS Program as a diversion from admission to an in-
stitution, including a nursing facility or ICF/IID, for 365 calendar days 
after enrollment, a planning team consisting of: 

(i) the individual and LAR; 

(ii) the service coordinator; 

(iii) if the individual is at least 21 years of age but 
younger than 22 years of age and resides in a three-person residence or 
four-person residence, the permanency planner; 

(iv) a staff member of the program provider; 

(v) other persons chosen by the individual or LAR, 
for example, a family member, a friend, or a teacher; and 

(vi) at the discretion of the LIDDA and with the ap-
proval of the individual or LAR, other persons who are directly in-
volved in the delivery of services to persons with an intellectual or de-
velopmental disability. 

(90) Service provider--A person, who may be a staff mem-
ber, who directly provides an HCS Program service or CFC service to 
an individual. 

(91) Sexual abuse--Any of the following: 

(A) sexual exploitation of an individual; 

(B) non-consensual or unwelcomed sexual activity with 
an individual; or 

(C) consensual sexual activity between an individual 
and a service provider, staff member, volunteer, or controlling person, 
unless a consensual sexual relationship with an adult individual existed 
before the service provider, staff member, volunteer, or controlling per-
son became a service provider, staff member, volunteer, or controlling 
person. 

(92) Sexual activity--An activity that is sexual in nature, 
including kissing, hugging, stroking, or fondling with sexual intent. 

(93) Sexual exploitation--A pattern, practice, or scheme of 
conduct against an individual that can reasonably be construed as being 
for the purposes of sexual arousal or gratification of any person: 

(A) which may include sexual contact; and 

(B) does not include obtaining information about an in-
dividual's sexual history within standard accepted clinical practice. 

(94) Specialized services--This term has the meaning set 
forth in §303.102 of this title (relating to Definitions). 

(95) Staff member--An employee or contractor of an HCS 
program provider. 

(96) Standard contract--A contract that HHSC enters into 
with a program provider in accordance with 40 TAC §49.209 (relating 
to Standard Contract) that has a term of no more than five years, 
not including any extension agreed to in accordance with 40 TAC 
§49.209(d). 

(97) State supported living center--A state-supported and 
structured residential facility operated by HHSC to provide to persons 
with an intellectual disability a variety of services, including medi-

cal treatment, specialized therapy, and training in the acquisition of 
personal, social, and vocational skills, but does not include a commu-
nity-based facility owned by HHSC. 

(98) Store and forward technology--This term has the 
meaning set forth in Texas Occupations Code §111.001(2). 

(99) Supported Decision-Making Agreement--This term 
has the meaning set forth in Texas Estates Code §1357.002(4). 

(100) Synchronous audio-visual--An interactive, two-way 
audio and video communication platform that: 

(A) allows a service to be provided to an individual in 
real time; and 

(B) conforms to the privacy requirements under the 
Health Insurance Portability and Accountability Act. 

(101) TAC--Texas Administrative Code. A compilation of 
state agency rules published by the Texas Secretary of State in accor-
dance with Texas Government Code Chapter 2002, Subchapter C. 

(102) TANF--Temporary Assistance for Needy Families. 

(103) TAS--Transition assistance services. 

(104) Telehealth service--This term has the meaning set 
forth in Texas Occupations Code §111.001. 

(105) Temporary admission--A stay in a facility listed in 
§263.705(a) of this chapter (relating to Suspension of HCS Program 
Services and CFC Services) for 270 calendar days or less or, if an ex-
tension is granted in accordance with §263.705(h) of this chapter, a stay 
in such a facility for more than 270 calendar days. 

(106) Three-person residence--A residence: 

(A) that a program provider leases or owns; 

(B) in which at least one person but no more than three 
persons receive: 

(i) residential support; 

(ii) supervised living; 

(iii) a non-HCS Program service similar to residen-
tial support or supervised living (for example, services funded by DFPS 
or by a person's own resources); or 

(iv) respite; 

(C) that is not the residence of any person other than a 
service provider, the service provider's spouse or person with whom 
the service provider has a spousal relationship, or a person described 
in subparagraph (B) of this paragraph; and 

(D) that is not a setting described in §263.501(b) of this 
chapter. 

(107) THSC--Texas Health and Safety Code. Texas 
statutes relating to health and safety. 

(108) Transfer IPC--An IPC that is developed in accor-
dance with §263.701 of this chapter (relating to Process for Individual 
to Transfer to a Different Program Provider or FMSA) and §263.702 
of this chapter (relating to Process for Individual to Receive a Service 
Through the CDS Option that the Individual is Receiving from a 
Program Provider) when an individual transfers to another program 
provider or chooses a different service delivery option. 

(109) Transition plan--A written plan developed in accor-
dance with §303.701 of this title (relating to Transition Planning for a 
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Designated Resident) for an applicant residing in a nursing facility who 
is enrolling in the HCS Program. 

(110) Transportation plan--A written plan based on person-
directed planning and developed with an applicant or individual us-
ing the HHSC Individual Transportation Plan form available on the 
HHSC website. A transportation plan is used to document how sup-
ported home living will be delivered to support an individual's desired 
outcomes and purposes for transportation as identified in the PDP. 

(111) Vendor hold--A temporary suspension of payments 
that are due to a program provider under a contract. 

(112) Verbal or emotional abuse--Any act or use of verbal 
or other communication, including gestures: 

(A) to: 

(i) harass, intimidate, humiliate, or degrade an indi-
vidual; or 

(ii) threaten an individual with physical or emo-
tional harm; and 

(B) that: 

(i) results in observable distress or harm to the indi-
vidual; or 

(ii) is of such a serious nature that a reasonable per-
son would consider it harmful or a cause of distress. 

(113) Videoconferencing--An interactive, two-way audio 
and video communication: 

(A) used to conduct a meeting between two or more per-
sons who are in different locations; and 

(B) that conforms to the privacy requirements under the 
Health Insurance Portability and Accountability Act. 

(114) Volunteer--A person who works for a program 
provider without compensation, other than reimbursement for actual 
expenses. 

§263.5. Description of HCS Program Services. 

(a) HCS Program services are described in this section and in 
Appendix C of the HCS Program waiver application approved by CMS 
and available on the HHSC website. 

(1) Adaptive aids are devices, controls, or items that are 
necessary to address specific needs identified in an individual's service 
plan. Adaptive aids enable an individual to maintain or increase the 
ability to perform ADLs or the ability to perceive, control, or commu-
nicate with the environment in which the individual lives. 

(2) Audiology is the provision of audiology as defined in 
the Texas Occupations Code Chapter 401. 

(3) Speech and language pathology is the provision of 
speech-language pathology as defined in the Texas Occupations Code 
Chapter 401. 

(4) Occupational therapy is the provision of occupational 
therapy as described in the Texas Occupations Code Chapter 454. 

(5) Physical therapy is the provision of physical therapy as 
defined in the Texas Occupations Code Chapter 453. 

(6) Dietary services are the provision of nutrition services 
as defined in the Texas Occupations Code Chapter 701. 

(7) Behavioral support is the provision of specialized inter-
ventions that: 

(A) assist an individual to increase adaptive behaviors 
to replace or modify maladaptive or socially unacceptable behaviors 
that prevent or interfere with the individual's inclusion in home and 
family life or community life; and 

(B) improve an individual's quality of life. 

(8) Social work is the provision of social work as defined 
in Texas Occupations Code Chapter 505. 

(9) Cognitive rehabilitation therapy is assistance to an in-
dividual in learning or relearning cognitive skills that have been lost 
or altered as a result of damage to brain cells/chemistry in order to en-
able the individual to compensate for the lost cognitive functions, in-
cluding reinforcing, strengthening, or reestablishing previously learned 
patterns of behavior, or establishing new patterns of cognitive activity 
or compensatory mechanisms for impaired neurological systems. 

(10) Day habilitation is assistance with acquiring, retain-
ing, or improving self-help, socialization, and adaptive skills provided 
in a location other than the residence of an individual. Day habilitation 
does not include in-home day habilitation. 

(11) In-home day habilitation is assistance with acquiring, 
retaining, or improving self-help, socialization, and adaptive skills pro-
vided in an individual's residence. 

(12) Dental treatment is: 

(A) emergency dental treatment; 

(B) preventive dental treatment; 

(C) therapeutic dental treatment; and 

(D) orthodontic dental treatment, excluding cosmetic 
orthodontia. 

(13) Minor home modifications are physical adaptations to 
an individual's home to address specific needs identified by an indi-
vidual's service planning team and include pre-enrollment minor home 
modifications which are modifications completed before an applicant 
is discharged from a nursing facility, an ICF/IID, or a GRO and before 
the effective date of the applicant's enrollment in the HCS Program. 

(14) Licensed vocational nursing is the provision of li-
censed vocational nursing as defined in the Texas Occupations Code 
Chapter 301. 

(15) Registered nursing is the provision of professional 
nursing as defined in the Texas Occupations Code Chapter 301. 

(16) Specialized registered nursing is the provision of reg-
istered nursing to an individual who has a tracheostomy or is dependent 
on a ventilator. 

(17) Specialized licensed vocational nursing is the provi-
sion of licensed vocational nursing to an individual who has a tra-
cheostomy or is dependent on a ventilator. 

(18) Supported home living is transportation of an individ-
ual with a residential type of "own/family home." 

(19) Host home/companion care is residential assistance 
provided in a residence that is owned or leased by the service provider 
of host home/companion care or the individual and is not owned 
or leased by the program provider. The service provider of host 
home/companion care must live in the same residence as the individual 
receiving the service. 

(20) Supervised living is residential assistance provided 
in a three-person residence or four-person residence in which service 
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providers are present in the residence and are able to respond to the 
needs of individuals during normal sleeping hours. 

(21) Residential support is residential assistance provided 
in a three-person residence or four-person residence in which service 
providers are present and awake in the residence whenever an individ-
ual is present in the residence. 

(22) Respite is temporary relief for an unpaid caregiver in 
a location other than the individual's home for an individual who has a 
residential type of "own/family home." 

(23) In-home respite is temporary relief for an unpaid care-
giver in the individual's home for an individual who has a residential 
type of "own/family home." 

(24) Employment assistance is assistance to help an indi-
vidual locate paid employment in the community. 

(25) Supported employment is assistance, in order to sus-
tain competitive employment, to an individual who, because of a dis-
ability, requires intensive, ongoing support to be self-employed, work 
from home, or perform in a work setting at which individuals without 
disabilities are employed. 

(26) TAS is assistance to an applicant in setting up a house-
hold in the community before being discharged from a nursing facility, 
an ICF/IID, or a GRO and before enrolling in the HCS Program and 
consists of: 

(A) for an applicant whose initial IPC does not include 
residential support, supervised living, or host home/companion care: 

(i) paying security deposits required to lease a home, 
including an apartment, or to establish utility services for a home; 

(ii) purchasing essential furnishings for a home, in-
cluding a table, a bed, chairs, window blinds, eating utensils, and food 
preparation items; 

(iii) paying for expenses required to move personal 
items, including furniture and clothing, into a home; 

(iv) paying for services to ensure the health and 
safety of the applicant in a home, including pest eradication, allergen 
control, or a one-time cleaning before occupancy; and 

(v) purchasing essential supplies for a home, includ-
ing toilet paper, towels, and bed linens; and 

(B) for an applicant whose initial IPC includes residen-
tial support, supervised living, or host home/companion care: 

(i) purchasing bedroom furniture; 

(ii) purchasing personal linens for the bedroom and 
bathroom; and 

(iii) paying for allergen control. 

(b) The services described in this subsection are for an indi-
vidual who is receiving at least one HCS Program service through the 
CDS option. 

(1) FMS is a service defined in 40 TAC §41.103 (relating 
to Definitions). 

(2) Support consultation is a service defined in 40 TAC 
§41.103. 

§263.8. Comprehensive Nursing Assessment. 

(a) An RN must complete a comprehensive nursing assess-
ment of an individual in person: 

(1) if the initial IPC includes a sufficient number of RN 
nursing units for the program provider's RN to perform a comprehen-
sive nursing assessment as described in §263.104(k)(9) of this chapter 
(relating to Process for Enrollment of Applicants); 

(2) if there is a significant change in an individual's health 
or functional status: 

(A) that, based on a determination by the RN, will not 
normally resolve itself without further intervention; and 

(B) requires review or revision of the IPC; 

(3) at least annually if a nursing service is on the individ-
ual's renewal IPC; 

(4) before an unlicensed service provider performs a dele-
gated nursing task; and 

(5) if the RN who completed the most recent comprehen-
sive nursing assessment of the individual is no longer providing a nurs-
ing service to the individual, except as provided in subsection (b) of this 
section. 

(b) The comprehensive nursing assessment required to be 
completed in accordance with subsection (a)(5) of this section does 
not have to be completed in person if: 

(1) the comprehensive nursing assessment is not the annual 
comprehensive nursing assessment; and 

(2) an unlicensed service provider is not performing a del-
egated nursing task or a health maintenance activity for the individual. 

(c) An RN must document a comprehensive nursing assess-
ment required by subsection (a) of this section using the HHSC Com-
prehensive Nursing Assessment form or a form that contains all of 
the same elements as the HHSC Comprehensive Nursing Assessment 
form. 

§263.9. Providing Physical Therapy, Occupational Therapy, and 
Speech and Language Pathology as a Telehealth Service. 

(a) Except as described in subsection (c) of this section, a ser-
vice provider of physical therapy, occupational therapy, or speech and 
language pathology may provide physical therapy, occupational ther-
apy, or speech and language pathology to an individual as a telehealth 
service. 

(b) If a service provider of physical therapy, occupational ther-
apy, or speech and language pathology provides physical therapy, oc-
cupational therapy, or speech and language pathology to an individual 
as a telehealth service, a program provider must ensure that the service 
provider: 

(1) uses a synchronous audio-visual platform to interact 
with the individual, supplemented with or without asynchronous store 
and forward technology; 

(2) does not use an audio-only platform to provide the ser-
vice; and 

(3) before providing the telehealth service: 

(A) obtains the written informed consent of the individ-
ual or LAR to provide the service; or 

(B) obtains the individual or LAR's oral consent to re-
ceive the telehealth service and documents the oral consent in the indi-
vidual's record. 

(c) A program provider must ensure that a service provider of 
physical therapy, occupational therapy, or speech and language pathol-
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ogy performs services in person, as required by the Texas Medicaid 
Provider Procedures Manual. Such services include: 

(1) a service that requires a physical agent modality or 
hands-on therapy, such as a paraffin bath, aquatic therapy, manual 
therapy, massage, and ultrasound; 

(2) orthotic management and training, initial encounter, 
and subsequent encounters; 

(3) prosthetic management or training for an upper or lower 
extremity, initial encounter, and subsequent encounters; 

(4) a wheelchair assessment and training; and 

(5) a complex rehabilitation technology assessment. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300600 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER B. ELIGIBILITY, 
ENROLLMENT, AND REVIEW 
26 TAC §§263.101 - 263.108 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§263.104. Process for Enrollment of Applicants. 

(a) HHSC notifies a LIDDA, in writing, when the opportunity 
for enrollment in the HCS Program becomes available in the LIDDA's 
local service area and directs the LIDDA to offer enrollment to an ap-
plicant: 

(1) whose interest list date, assigned in accordance with 
§263.103 of this subchapter (relating to HCS Interest List), is earli-
est on the statewide interest list for the HCS Program maintained by 
HHSC; or 

(2) who is a member of a target group identified in the HCS 
Program waiver application approved by CMS. 

(b) Except as provided in subsection (c) of this section, a 
LIDDA must offer enrollment in the HCS Program in writing and 
deliver it to the applicant or LAR by United States mail or by hand 
delivery. 

(c) A LIDDA must offer enrollment in the HCS Program to an 
applicant described in subsection (a)(2) of this section in accordance 
with HHSC's procedures. 

(d) A LIDDA must include in a written offer that is made in 
accordance with subsection (a)(1) of this section: 

(1) a statement that: 

(A) if the applicant or LAR does not respond to the offer 
of enrollment in the HCS Program within 30 calendar days after the 
LIDDA's written offer, the LIDDA withdraws the offer; and 

(B) if the applicant is currently receiving services from 
the LIDDA that are funded by general revenue and the applicant or 
LAR declines the offer of enrollment in the HCS Program, the LIDDA 
terminates those services funded by general revenue that are similar to 
services provided in the HCS Program; and 

(2) the HHSC Deadline Notification form, which is avail-
able on the HHSC website. 

(e) If an applicant or LAR responds to an offer of enrollment 
in the HCS Program, a LIDDA must: 

(1) provide the applicant, LAR, and, if the LAR is not a 
family member, at least one family member if possible, both an oral 
and written explanation of the services and supports for which the ap-
plicant may be eligible, including the ICF/IID Program, both state sup-
ported living centers and community-based facilities, waiver programs 
authorized under §1915(c) of the Social Security Act, and other com-
munity-based services and supports, using the HHSC Explanation of 
Services and Supports document, which is available on the HHSC web-
site; 

(2) provide the applicant and LAR both an oral and a writ-
ten explanation of all HCS Program services and CFC services us-
ing the HHSC Understanding Program Eligibility and Services form, 
which is available on the HHSC website; and 

(3) give the applicant or LAR the HHSC Waiver Program 
Verification of Freedom of Choice form, which is available on the 
HHSC website, to document the applicant's choice between the HCS 
Program or the ICF/IID Program. 

(f) A LIDDA must withdraw an offer of enrollment in the HCS 
Program made to an applicant or LAR if: 

(1) within 30 calendar days after the LIDDA's offer made 
to the applicant or LAR in accordance with subsection (a)(1) of this 
section, the applicant or LAR does not respond to the offer of enroll-
ment in the HCS Program; 

(2) within seven calendar days after the applicant or LAR 
receives the HHSC Waiver Program Verification of Freedom of Choice 
form from the LIDDA in accordance with subsection (e)(3) of this sec-
tion, the applicant or LAR does not use the form to document the ap-
plicant's choice, the HCS Program or the ICF/IID Program; 

(3) within 30 calendar days after the applicant or LAR 
receives the contact information for all program providers in the 
LIDDA's local service area in accordance with subsection (j)(3) of 
this section, the applicant or LAR does not document the choice of a 
program provider using the HHSC Documentation of Provider Choice 
form, which is available on the HHSC website; 

(4) the applicant or LAR does not complete the necessary 
activities to finalize the enrollment process and HHSC has approved 
the withdrawal of the offer; or 

(5) the applicant has moved out of the State of Texas. 

(g) If a LIDDA withdraws an offer of enrollment in the HCS 
Program made to an applicant, the LIDDA must notify the applicant or 
LAR of such action, in writing, by certified United States mail. 
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(h) If an applicant is currently receiving services from a 
LIDDA that are funded by general revenue and the applicant or LAR 
declines the offer of enrollment in the HCS Program, the LIDDA must 
terminate those services funded by general revenue that are similar to 
services provided in the HCS Program. 

(i) If a LIDDA terminates an applicant's services in accordance 
with subsection (h) of this section, the LIDDA must notify the applicant 
or LAR of the termination, in writing, by certified United States mail 
and provide an opportunity for a review in accordance with 40 TAC 
§2.46 (relating to Notification and Appeals Process). 

(j) If an applicant or LAR accepts the offer of enrollment in 
the HCS Program, the LIDDA must compile and maintain information 
necessary to process the applicant's request for enrollment. 

(1) If the applicant's financial eligibility for the HCS Pro-
gram must be established, the LIDDA must initiate, monitor, and sup-
port the processes necessary to obtain a financial eligibility determina-
tion. 

(2) The LIDDA must complete an ID/RC Assessment in 
accordance with §263.105 of this subchapter (relating to LOC Deter-
mination) and §263.106 of this subchapter (relating to LON Assign-
ment). 

(A) The LIDDA must: 

(i) do one of the following: 

(I) conduct a DID in accordance with §304.401 
of this title (relating to Conducting a Determination of Intellectual Dis-
ability) except that the following activities must be conducted in per-
son: 

(-a-) a standardized measure of the individ-
ual's intellectual functioning using an appropriate test based on the 
characteristics of the individual; and 

(-b-) a standardized measure of the individ-
ual's adaptive abilities and deficits reported as the individual's adaptive 
behavior level; or 

(II) review and endorse a DID report in accor-
dance with §304.403 of this title (relating to Review and Endorsement 
of a Determination of Intellectual Disability Report); and 

(ii) determine whether the applicant has been diag-
nosed by a licensed physician as having a related condition. 

(B) The LIDDA must: 

(i) conduct an ICAP assessment in person; and 

(ii) recommend an LON assignment to HHSC in ac-
cordance with §263.106 of this subchapter. 

(C) The LIDDA must enter the information from the 
completed ID/RC Assessment and electronically submit the informa-
tion to HHSC for approval in accordance with §263.105(a) of this sub-
chapter and §263.106(a) of this subchapter and, if applicable, submit 
supporting documentation as required by §263.107(c) of this subchap-
ter (relating to HHSC Review of LON). 

(3) The LIDDA must provide names and contact informa-
tion to the applicant or LAR for all program providers in the LIDDA's 
local service area. 

(4) The LIDDA must assign a service coordinator who, to-
gether with other members of the applicant's service planning team, 
must: 

(A) develop a PDP; 

(B) if CFC PAS/HAB is included on the PDP, complete 
the HHSC HCS/TxHmL CFC PAS/HAB Assessment form, which 
is available on the HHSC website, to determine the number of CFC 
PAS/HAB hours the applicant needs; and 

(C) develop an initial IPC in accordance with 
§263.301(c) of this chapter (relating to IPC Requirements). 

(5) The CFC PAS/HAB Assessment form required by para-
graph (4)(B) of this subsection must be completed in person with the 
individual unless the following conditions are met in which case the 
form may be completed by videoconferencing or telephone: 

(A) the service coordinator gives the individual the op-
portunity to complete the form in person in lieu of completing it by 
videoconferencing or telephone and the individual agrees to the form 
being completed by videoconferencing or telephone; and 

(B) the individual receives appropriate in-person sup-
port during the completion of the form by videoconferencing or tele-
phone. 

(6) A service coordinator must discuss the CDS option with 
the applicant or LAR in accordance with §263.401(a) and (b) of this 
chapter (relating to CDS Option). 

(k) A service coordinator must: 

(1) arrange for meetings and visits with potential program 
providers as requested by an applicant or LAR; 

(2) review the initial IPC with potential program providers 
as requested by the applicant or LAR; 

(3) ensure that the applicant's or LAR's choice of a pro-
gram provider is documented on the HHSC Documentation of Provider 
Choice form and that the form is signed by the applicant or LAR; 

(4) negotiate and finalize the initial IPC and the date 
services will begin with the selected program provider, consulting 
with HHSC if necessary to reach agreement with the selected program 
provider on the content of the initial IPC and the date services will 
begin; 

(5) determine whether the applicant meets the following 
criteria: 

(A) is being discharged from a nursing facility, an 
ICF/IID, or a GRO; and 

(B) anticipates needing TAS; 

(6) if the service coordinator determines that the applicant 
meets the criteria described in paragraph (5) of this subsection: 

(A) complete, with the applicant or LAR and the 
selected program provider, the HHSC Transition Assistance Services 
(TAS) Assessment and Authorization form, which is available on the 
HHSC website, in accordance with the form's instructions, which 
includes: 

(i) identifying the TAS the applicant needs; and 

(ii) estimating the monetary amount for each transi-
tion assistance service identified, which must be within the service limit 
described in §263.304(a)(6) of this chapter (relating to Service Limits); 

(B) submit the completed form to HHSC to determine 
if TAS is authorized; 

(C) send the form authorized by HHSC to the selected 
program provider; and 

ADOPTED RULES February 24, 2023 48 TexReg 1107 



(D) include the TAS and the monetary amount autho-
rized by HHSC on the applicant's initial IPC; 

(7) determine whether an applicant meets the following cri-
teria: 

(A) is being discharged from a nursing facility, an 
ICF/IID, or a GRO; 

(B) has not met the maximum service limit for minor 
home modifications as described in §263.304(a)(3)(A) of this chapter; 
and 

(C) anticipates needing pre-enrollment minor home 
modifications and a pre-enrollment minor home modifications assess-
ment; 

(8) if the service coordinator determines that an applicant 
meets the criteria described in paragraph (7) of this subsection: 

(A) complete, with the applicant or LAR and selected 
program provider, the HHSC Home and Community-based Services 
(HCS) Program Pre-enrollment MHM Authorization Request form, 
which is available on the HHSC website, in accordance with the form's 
instructions, which includes: 

(i) identifying the pre-enrollment minor home mod-
ifications the applicant needs; 

(ii) identifying the pre-enrollment minor home mod-
ifications assessments conducted by the program provider; and 

(iii) based on documentation provided by the pro-
gram provider as required by the HCS Program Billing Requirements, 
stating the cost of: 

(I) the pre-enrollment minor home modifications 
identified on the form, which must be within the service limit described 
in §263.304(a)(3)(A) of this chapter; and 

(II) the pre-enrollment minor home modifica-
tions assessments conducted; 

(B) submit the completed form to HHSC to determine 
if pre-enrollment minor home modification and pre-enrollment minor 
home modifications assessments are authorized; 

(C) send the form authorized by HHSC to the selected 
program provider; and 

(D) include the pre-enrollment minor home modifica-
tions, pre-enrollment minor home modifications assessments, and the 
monetary amount for these services authorized by HHSC on the appli-
cant's initial IPC; 

(9) if an applicant or LAR chooses a program provider to 
deliver supported home living, nursing, host home/companion care, 
residential support, supervised living, respite, employment assistance, 
supported employment, in-home day habilitation, day habilitation, or 
CFC PAS/HAB, ensure that the initial IPC includes a sufficient number 
of RN nursing units for the program provider's RN to perform a com-
prehensive nursing assessment unless: 

(A) nursing services are not on the IPC and the appli-
cant or LAR and selected program provider have determined that no 
nursing tasks will be performed by an unlicensed service provider as 
documented on the HHSC Nursing Task Screening Tool form; or 

(B) an unlicensed service provider will perform a nurs-
ing task and a physician has delegated the task as a medical act under 
Texas Occupations Code Chapter 157, as documented by the physician; 

(10) if an applicant or LAR refuses to include on the initial 
IPC a sufficient number of RN nursing units for the program provider's 
RN to perform a comprehensive nursing assessment as required by 
paragraph (9) of this subsection: 

(A) inform the applicant or LAR that the refusal: 

(i) will result in the applicant not receiving nursing 
services from the program provider; and 

(ii) if the applicant needs host home/companion 
care, residential support, supervised living, supported home living, 
respite, employment assistance, supported employment, in-home day 
habilitation, day habilitation, or CFC PAS/HAB from the program 
provider, will result in the individual not receiving that service unless: 

(I) the program provider's unlicensed service 
provider does not perform nursing tasks in the provision of the service; 
and 

(II) the program provider determines that it can 
ensure the applicant's health, safety, and welfare in the provision of the 
service; and 

(B) document the refusal of the RN nursing units on the 
initial IPC for a comprehensive nursing assessment by the program 
provider's RN in the applicant's record; 

(11) ensure that the applicant or LAR signs and dates the 
initial IPC and provides the signed and dated IPC to the service coor-
dinator in person, electronically, by fax, or by United States mail; 

(12) ensure that the selected program provider signs and 
dates the initial IPC, demonstrating agreement that the services will be 
provided to the applicant; 

(13) sign and date the initial IPC, which indicates that 
the service coordinator agrees that the requirements described in 
§263.301(c) of this chapter have been met; 

(14) using the HHSC Understanding Program Eligibility 
and Services form, which is available on the HHSC website, provide 
an oral and written explanation to the applicant or LAR: 

(A) of the eligibility requirements for HCS Program 
services as described in §263.101(a) of this subchapter (relating to 
Eligibility Criteria for HCS Program Services and CFC Services); 

(B) if the applicant's PDP includes CFC services: 

(i) of the eligibility requirements for CFC services 
as described in §263.101(c) of this subchapter to applicants who do 
not receive MAO Medicaid; and 

(ii) of the eligibility requirements for CFC services 
as described in §263.101(d) of this subchapter to applicants who re-
ceive MAO Medicaid; 

(C) that HCS Program services may be terminated if: 

(i) the individual no longer meets the eligibility cri-
teria described in §263.101(a) of this subchapter; or 

(ii) the individual or LAR requests termination of 
HCS Program services; and 

(D) if the applicant's PDP includes CFC services, that 
CFC services may be terminated if: 

(i) the individual no longer meets the eligibility cri-
teria described in §263.101(c) or (d) of this subchapter; or 

(ii) the individual or LAR requests termination of 
CFC services. 
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(l) A LIDDA must conduct permanency planning in accor-
dance with §263.902(a) - (f) of this chapter (relating to Permanency 
Planning). 

(m) After an initial IPC is finalized and signed in accordance 
with subsection (k) of this section, the LIDDA must: 

(1) enter the information from the initial IPC in the HHSC 
data system and electronically submit it to HHSC; 

(2) keep the original initial IPC in the individual's record; 

(3) ensure the information from the initial IPC entered in 
the HHSC data system and electronically submitted to HHSC contains 
information identical to the information on the initial IPC; and 

(4) submit other required enrollment information to HHSC. 

(n) HHSC notifies the applicant or LAR, the selected program 
provider, the FMSA, if applicable, and the LIDDA of its approval 
or denial of the applicant's enrollment. When the enrollment is ap-
proved, HHSC authorizes the applicant's enrollment in the HCS Pro-
gram through the HHSC data system and issues an enrollment letter to 
the applicant that includes the effective date of the applicant's enroll-
ment in the HCS Program. 

(o) Before the applicant's service begin date, the LIDDA must 
provide to the selected program provider and FMSA, if applicable: 

(1) copies of all enrollment documentation and associated 
supporting documentation, including relevant assessment results and 
recommendations; 

(2) the completed ID/RC Assessment; 

(3) the initial IPC; 

(4) the applicant's PDP; and 

(5) if CFC PAS/HAB is included on the PDP, the completed 
HHSC HCS/TxHmL CFC PAS/HAB Assessment form. 

(p) Except for the provision of TAS, pre-enrollment minor 
home modifications, and a pre-enrollment minor home modifications 
assessment, the selected program provider must not initiate services 
until notified of HHSC's approval of the applicant's enrollment. 

(q) The selected program provider and the individual or LAR 
must develop: 

(1) an implementation plan for: 

(A) HCS Program services, except for supported home 
living, that is based on the individual's PDP and IPC; and 

(B) CFC services, except for CFC support manage-
ment, that is based on the individual's PDP, IPC, and if CFC PAS/HAB 
is included on the PDP, the completed HHSC HCS/TxHmL CFC 
PAS/HAB Assessment form; and 

(2) a transportation plan, if supported home living is in-
cluded on the PDP. 

(r) A LIDDA must retain in an applicant's record: 

(1) the HHSC Waiver Program Verification of Freedom of 
Choice form; 

(2) the HHSC Documentation of Provider Choice form, if 
applicable; 

(3) the HHSC Deadline Notification form; and 

(4) any other correspondence related to the offer of enroll-
ment in the HCS Program. 

§263.107. HHSC Review of LON. 

(a) HHSC may review a recommended or assigned LON at any 
time to determine if it is appropriate. If HHSC reviews an LON, doc-
umentation supporting the LON must be submitted to HHSC in accor-
dance with HHSC's request. HHSC may modify an LON and recoup 
or deny payment based on its review. 

(b) Before assigning an LON, HHSC reviews documentation 
supporting the recommended LON if: 

(1) an LON is requested that is an increase from the indi-
vidual's current LON; 

(2) an LON 9 is requested in accordance with §263.106(j) 
of this subchapter (relating to LON Assignment); 

(3) an LON is requested in accordance with §263.106(i) of 
this subchapter; or 

(4) an LON is requested in accordance with §263.106(k) 
and (l) of this subchapter. 

(c) Documentation supporting a recommended LON de-
scribed in subsection (b) of this section must be submitted to HHSC 
and received by HHSC within seven calendar days after electronically 
submitting the recommended LON. 

(1) Within 21 calendar days after receiving the supporting 
documentation, HHSC: 

(A) requests additional documentation; 

(B) electronically approves the recommended LON; or 

(C) notifies the program provider and the service coor-
dinator in the HHSC data system that the recommended LON has been 
denied. 

(2) HHSC reviews any additional documentation submit-
ted in accordance with HHSC's request and: 

(A) electronically approves the recommended LON; or 

(B) notifies the program provider and the service coor-
dinator in the HHSC data system that the recommended LON has been 
denied. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300601 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER C. PERSON-CENTERED 
PLANNING 
26 TAC §263.201 

STATUTORY AUTHORITY 
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The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§263.201. Person-Centered Planning Process. 

(a) Person-centered planning is a process that empowers an 
applicant or individual to plan the applicant's or individual's services 
and supports to achieve desired outcomes. 

(b) The service coordinator and program provider must ensure 
the person-centered planning process is led by the individual to the 
maximum extent possible. The individual's LAR has a participatory 
role, as needed and as defined by the individual, unless State law con-
fers decision-making authority to the LAR. 

(c) The person-centered planning process must be used to de-
velop a PDP, implementation plan, initial IPC, renewal IPC, revised 
IPC, service backup plan, and transportation plan. 

(d) The person-centered planning process must: 

(1) include people chosen by the applicant, individual, or 
LAR; 

(2) provide the information and support the applicant or in-
dividual needs to lead the planning process and make informed choices 
and decisions; 

(3) occur at a time and location convenient to the applicant 
or individual and LAR; 

(4) consider the applicant's or individual's cultural prefer-
ences; 

(5) provide information in plain language to the applicant 
or individual in a manner that is accessible to: 

(A) the applicant or individual through the provision of 
an auxiliary aid at no cost to the applicant or individual in accordance 
with the Americans with Disabilities Act and Section 504 of the Reha-
bilitation Act; and 

(B) the applicant or individual with limited English pro-
ficiency through the provision of language services at no cost to the 
applicant or individual, including oral interpretation and written trans-
lations; 

(6) use strategies for solving conflict or disagreement 
within the person-centered planning process; 

(7) provide information to the individual or LAR to allow 
the individual or LAR to make informed decisions including: 

(A) a written and oral description of the services avail-
able in the HCS Program; and 

(B) the name and qualifications of the individual's ser-
vice providers, in writing; and 

(8) inform the individual or LAR that the individual or 
LAR may request revisions to the PDP, implementation plan, initial 
IPC, renewal IPC, revised IPC, service backup plan, and transporta-
tion plan at any time by communicating the request to the service 
coordinator or the program provider. 

(e) A program provider must participate in a service planning 
team meeting if requested by the individual or LAR. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300602 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER D. DEVELOPMENT AND 
REVIEW OF AN IPC 
26 TAC §§263.301 - 263.304 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§263.302. Renewal and Revision of an IPC. 

(a) Renewal of an IPC. At least annually and before the expi-
ration of an individual's IPC, an individual's IPC must be renewed in 
accordance with this subsection and HHSC's instructions. 

(1) At least 60 but no more than 90 calendar days before 
the expiration of an individual's IPC, the service coordinator must: 

(A) notify the service planning team that the individ-
ual's PDP must be reviewed and updated; 

(B) convene a meeting of the service planning team to: 

(i) review and update the individual's PDP; and 

(ii) if CFC PAS/HAB is included on the PDP, com-
plete the HHSC HCS/TxHmL CFC PAS/HAB Assessment form to de-
termine the number of CFC PAS/HAB hours the individual needs; and 

(C) use the HHSC Understanding Program Eligibility 
and Services form to provide the individual or LAR both an oral and 
written explanation of: 

(i) the eligibility requirements for the HCS Program 
as described in §263.101(a) of this chapter (relating to Eligibility Cri-
teria for HCS Program Services and CFC Services); 

(ii) if the individual's PDP includes CFC services: 

(I) the eligibility requirements for CFC services 
as described in §263.101(c) of this chapter to individuals who do not 
receive MAO Medicaid; and 

(II) the eligibility requirements for CFC services 
as described in §263.101(d) of this chapter to individuals who receive 
MAO Medicaid; 
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(iii) all HCS Program services and CFC services as 
described in §263.4 of this chapter (relating to Description of the HCS 
Program and CFC); 

(iv) the reason HCS Program services and CFC ser-
vices may be suspended as described in §263.705(a) of this chapter 
(relating to Suspension of HCS Program Services and CFC Services); 
and 

(v) the reason HCS Program services and CFC ser-
vices may be terminated as described in §263.707 of this chapter (re-
lating to Termination of HCS Program Services and CFC Services with 
Advance Notice) and §263.708 of this chapter (relating to Termination 
of HCS Program Services and CFC Services Without Advance Notice). 

(2) The HHSC HCS/TxHmL CFC PAS/HAB Assessment 
form required by paragraph (1)(B)(ii) of this subsection must be com-
pleted in person with the individual unless the following conditions are 
met, in which case the form may be completed by videoconferencing 
or telephone: 

(A) the service coordinator gives the individual the op-
portunity to complete the form in person in lieu of completing it by 
videoconferencing or telephone and the individual agrees to the form 
being completed by videoconferencing or telephone; and 

(B) the individual receives appropriate in-person sup-
port during the completion of the form by videoconferencing or tele-
phone. 

(3) The service coordinator, within 10 calendar days after 
the PDP is updated, must send a copy of the following to the program 
provider, the individual or LAR and, if applicable, the FMSA: 

(A) the updated PDP; and 

(B) if CFC PAS/HAB is included on the PDP, a copy of 
the completed HHSC HCS/TxHmL CFC PAS/HAB Assessment form. 

(4) The program provider must ensure that a meeting be-
tween the service planning team and the program provider occurs at 
least 30 but no more than 60 calendar days before the expiration of the 
individual's IPC to: 

(A) review the PDP and, if CFC PAS/HAB is included 
on the PDP, the completed HHSC HCS/TxHmL CFC PAS/HAB As-
sessment form; and 

(B) develop the renewal IPC that meets the require-
ments described in §263.301(c) of this subchapter (relating to IPC 
Requirements), including completion of the CDS option portion of the 
renewal IPC, if applicable, and the non-HCS Program services and 
non-CFC services. 

(5) The program provider must convene a meeting with the 
individual or LAR to develop, before the effective date of the renewal 
IPC: 

(A) an implementation plan for: 

(i) HCS Program services, except for supported 
home living, that is based on the individual's PDP and renewal IPC; 
and 

(ii) CFC services, except for CFC support man-
agement, that is based on the individual's PDP, and renewal IPC, 
and if CFC PAS/HAB is included on the PDP, the completed HHSC 
HCS/TxHmL CFC PAS/HAB Assessment form; and 

(B) a transportation plan, if supported home living is 
included on the PDP. 

(6) Within seven calendar days after development of the re-
newal IPC as required by paragraph (4) of this subsection, the program 
provider must comply with the requirements in subsection (e)(1) of this 
section. 

(7) Within seven calendar days after the program provider 
enters the information from the renewal IPC in the HHSC data system 
and electronically submits the information to HHSC as required by sub-
section (e)(1)(C) of this section, the service coordinator must comply 
with the requirements in subsection (e)(2) of this section. 

(8) The program provider must provide HCS Program ser-
vices and CFC services in accordance with: 

(A) an implementation plan that is based on: 

(i) the individual's PDP; 

(ii) the renewal IPC; and 

(iii) if CFC PAS/HAB is included on the PDP, the 
completed HHSC HCS/TxHmL CFC PAS/HAB Assessment form; and 

(B) a transportation plan, if supported home living is 
included on the PDP. 

(b) Revisions to an IPC. Except as provided in subsection (f) of 
this section, a service coordinator or a program provider may determine 
whether an individual's IPC needs to be revised to add a new HCS 
Program service or CFC service or change the amount of an existing 
service. 

(1) The service coordinator must notify the program 
provider if the service coordinator determines that the IPC needs to be 
revised. 

(2) The program provider must notify the service coordina-
tor if the program provider determines that the IPC needs to be revised. 

(3) Within 14 calendar days after the notification required 
by paragraph (1) or (2) of this subsection: 

(A) if the IPC needs to be revised to add CFC 
PAS/HAB, the service planning team must complete the HHSC 
HCS/TxHmL CFC PAS/HAB Assessment form in order to determine 
the number of CFC PAS/HAB hours the individual needs; 

(B) if the IPC needs to be revised to change the amount 
of CFC PAS/HAB, the service planning team must update the HHSC 
HCS/TxHmL CFC PAS/HAB Assessment form to reflect the amount 
of CFC PAS/HAB needed to meet the individual needs; 

(C) the service coordinator must send a copy of the 
completed or updated HHSC HCS/TxHmL CFC PAS/HAB Assess-
ment form to the program provider for review; 

(D) if a new service is being added or a current service 
is being removed from the IPC or the amount of a service is being 
increased or decreased and requires the addition of, removal of, or a 
change to an outcome in the PDP: 

(i) the service coordinator must convene a meeting 
with the service planning team to update the PDP; and 

(ii) the service planning team and the program 
provider must convene a meeting to develop a revised IPC; 

(E) if the amount of an existing service is being in-
creased or decreased or a requisition fee is added or removed and does 
not require the addition of, removal of, or a change to an outcome in 
the PDP: 

(i) the program provider must develop a revised 
IPC; and 
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(ii) the service coordinator must document the rea-
sons for the IPC revision; 

(F) the program provider must convene a meeting with 
the individual or LAR to revise: 

(i) the implementation plan for: 

(I) HCS Program services, except for supported 
home living, that is based on the individual's PDP and revised IPC; and 

(II) CFC services, except for CFC support man-
agement, that is based on the individual's PDP, revised IPC, and if CFC 
PAS/HAB is included on the PDP, the completed HHSC HCS/TxHmL 
CFC PAS/HAB Assessment form; and 

(ii) the transportation plan, if supported home living 
is modified on the PDP or IPC; and 

(G) the program provider must comply with the require-
ments in subsection (e)(1) of this section. 

(4) The CFC PAS/HAB Assessment form required by para-
graph (3)(A) of this subsection must be completed in person with the 
individual unless the following conditions are met, in which case the 
form may be completed by videoconferencing or telephone: 

(A) the service coordinator gives the individual the op-
portunity to complete the form in person in lieu of completing it by 
videoconferencing or telephone and the individual agrees to the form 
being completed by videoconferencing or telephone; and 

(B) the individual receives appropriate in-person sup-
port during the completion of the form by videoconferencing or tele-
phone. 

(5) The service coordinator, within 10 calendar days after 
the PDP is updated, must send a copy of the following to the program 
provider, the individual or LAR and, if applicable, the FMSA: 

(A) the updated PDP; and 

(B) if CFC PAS/HAB was updated on the PDP, a copy 
of the updated HHSC HCS/TxHmL CFC PAS/HAB Assessment form. 

(6) Within seven calendar days after the program provider 
enters the information from the revised IPC in the HHSC data system 
and electronically submits the information to HHSC as required by sub-
section (e)(1)(C) of this section, the service coordinator must comply 
with the requirements in subsection (e)(2) of this section. 

(7) The program provider must provide HCS Program ser-
vices and CFC services in accordance with: 

(A) an implementation plan that is based on: 

(i) the individual's PDP; 

(ii) the revised IPC; and 

(iii) if CFC PAS/HAB is included on the PDP, the 
completed HHSC HCS/TxHmL CFC PAS/HAB Assessment form; and 

(B) the revised transportation plan, if revised in accor-
dance with paragraph (3)(F)(ii) of this subsection. 

(c) Revision of an IPC before delivery of services. Except as 
provided by subsection (d) of this section, if an individual's service 
planning team and program provider determine that the IPC must be 
revised to add a new HCS Program service or CFC service or change 
the amount of an existing service, the program provider must revise 
the IPC in accordance with subsection (b) of this section before the 
delivery of a new or increased service. 

(d) Emergency provision of services and revision of an IPC. 

(1) If an emergency necessitates the provision of an HCS 
Program service or CFC service to ensure the individual's health and 
safety and the service is not on the IPC or exceeds the amount on the 
IPC, the program provider may provide the service before revising the 
IPC. The program provider must, within one business day after provid-
ing the service: 

(A) document: 

(i) the circumstances that necessitated providing the 
new HCS Program service or CFC service or the increase in the amount 
of the existing HCS Program service or CFC service; and 

(ii) the type and amount of the service provided; 

(B) notify the service coordinator of the emergency pro-
vision of the service and that the IPC must be revised; and 

(C) upon request, provide a copy of the documentation 
required by subparagraph (A) of this paragraph to the service coordi-
nator. 

(2) Within seven calendar days after providing the service: 

(A) the service planning team and the program provider 
must develop a revised IPC; 

(B) the service planning team must update the PDP and, 
if appropriate, complete the HHSC HCS/TxHmL CFC PAS/HAB As-
sessment form if adding CFC PAS/HAB to the IPC, or update the 
HHSC HCS/TxHmL CFC PAS/HAB Assessment form if changing the 
amount of CFC PAS/HAB on the IPC; 

(C) the program provider must: 

(i) revise the implementation plan that is based on 
the individual's PDP and revised IPC; and 

(ii) develop or revise a transportation plan, if sup-
ported home living is added to or modified on the PDP or IPC; and 

(D) the program provider must comply with the require-
ments in subsection (e)(1) of this section. 

(3) Within seven calendar days after the program provider 
enters the information from the revised IPC in the HHSC data system 
and electronically submits the information to HHSC as required by sub-
section (e)(1)(C) of this section, the service coordinator must comply 
with the requirements in subsection (e)(2) of this section. 

(4) The program provider must provide HCS Program ser-
vices and CFC services in accordance with: 

(A) an implementation plan that is based on the individ-
ual's PDP and the revised IPC; and 

(B) the transportation plan developed or revised in ac-
cordance with paragraph (2)(C)(ii) of this subsection. 

(e) Submitting a renewal and revised IPC to HHSC. A renewal 
or revised IPC must be submitted to HHSC in accordance with this 
subsection. 

(1) A program provider must: 

(A) sign and date the renewal or revised IPC; 

(B) ensure that the individual or LAR signs and dates 
the renewal or revised IPC and provides the signed and dated IPC to 
the service coordinator in person, electronically, by fax, or by United 
States mail; 

(C) after the renewal or revised IPC is signed and dated, 
enter information from the renewal or revised IPC in the HHSC data 
system and electronically submit the information to HHSC; 
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(D) ensure that the information entered in the HHSC 
data system and electronically submitted is identical to the information 
on the original signed and dated renewal or revised IPC; 

(E) within three calendar days after entering the infor-
mation in the HHSC data system and electronically submitting the in-
formation, ensure the service coordinator receives a copy of the original 
signed and dated renewal or revised IPC; and 

(F) keep the original signed and dated renewal or re-
vised IPC in the individual's record. 

(2) The service coordinator must review the information 
entered and submitted in the HHSC data system from the original 
signed and dated renewal or revised IPC and: 

(A) enter the service coordinator's name and date in the 
HHSC data system; and 

(B) enter in the HHSC data system whether the ser-
vice coordinator agrees or disagrees that the requirements described 
in §263.301(c) of this subchapter have been met. 

(3) If the service coordinator disagrees with how the IPC 
was entered in the HHSC data system, the service coordinator and pro-
gram provider must resolve the disagreement. 

(4) If the service coordinator disagrees with the IPC for a 
reason other than how the IPC was entered in the HHSC data system, 
the service coordinator must notify the individual, LAR, HHSC and 
the program provider of the service coordinator's disagreement in ac-
cordance with HHSC instructions. 

(f) Revision of an IPC to include CFC support management. 
If an individual or LAR requests CFC support management during an 
IPC year, the service coordinator or the program provider must revise 
the IPC as described in the HCS Handbook. 

(g) Renewal and revision of an IPC when all services are 
through the CDS option. For an individual who is receiving all ser-
vices through the CDS option and, therefore, does not have a program 
provider, the service coordinator must: 

(1) perform the functions of the program provider de-
scribed in this section; and 

(2) is not required to comply with subsection (e)(2) of this 
section. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300603 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER E. CDS OPTION 
26 TAC §263.401 

STATUTORY AUTHORITY 

The new section is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300604 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER F. REQUIREMENTS FOR 
SERVICE SETTINGS AND PROGRAM 
PROVIDER OWNED OR CONTROLLED 
RESIDENTIAL SETTINGS 
26 TAC §§263.501 - 263.503 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§263.501. Requirements for Home and Community-Based Settings. 

(a) A home and community-based setting is a setting in which 
an individual resides or receives HCS Program services or CFC ser-
vices. A home and community-based setting must have all of the fol-
lowing qualities, based on the needs and preferences of an individual 
as documented in the individual's PDP. 

(1) The setting is integrated in and supports the individual's 
access to the greater community to the same degree as a person not 
enrolled in a Medicaid waiver program, including opportunities for the 
individual to: 

(A) seek employment and work in a competitive inte-
grated setting; 

(B) engage in community life; 

(C) control personal resources; and 

(D) receive services in the community. 

(2) The setting is selected by the individual from among 
setting options, including non-disability specific settings and an option 
for a private unit in a setting in which residential support, supervised 
living, or host home/companion care is provided. The setting options 
are identified and documented in the PDP and are based on the individ-
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ual's needs, preferences, and, for settings in which residential support, 
supervised living, or host home/companion care is provided, resources 
available for room and board. 

(3) The setting ensures an individual's rights of privacy, 
dignity, and respect, and freedom from coercion and restraint. 

(4) The setting optimizes, not regiments, individual initia-
tive, autonomy, and independence in making life choices, including 
choices regarding daily activities, physical environment, and with 
whom to interact. 

(5) The setting facilitates individual choice regarding ser-
vices and supports and the service providers who provide the services 
and supports. 

(b) Except as provided in subsection (c) of this section, a pro-
gram provider must ensure that HCS Program services and CFC ser-
vices are not provided in a setting that is presumed to have the qualities 
of an institution. A setting is presumed to have the qualities of an in-
stitution if the setting: 

(1) is located in a building in which a certified ICF/IID op-
erated by a LIDDA or state supported living center is located but is 
distinct from the ICF/IID; 

(2) is located in a building on the grounds of, or immedi-
ately adjacent to, a certified ICF/IID operated by a LIDDA or state 
supported living center; 

(3) is located in a building in which a licensed private 
ICF/IID, a hospital, a nursing facility, or other institution is located 
but is distinct from the ICF/IID, hospital, nursing facility, or other 
institution; 

(4) is located in a building on the grounds of, or immedi-
ately adjacent to, a hospital, a nursing facility, or other institution ex-
cept for a licensed private ICF/IID; or 

(5) has the effect of isolating individuals from the broader 
community of persons not receiving Medicaid HCBS. 

(c) A program provider may provide an HCS Program service 
or a CFC service to an individual in a setting that is presumed to have 
the qualities of an institution as described in subsection (b) of this sec-
tion, if CMS determines through a heightened scrutiny review that the 
setting: 

(1) does not have the qualities of an institution; and 

(2) does have the qualities of home and community-based 
settings. 

§263.502. Requirements for Program Provider Owned or Controlled 
Residential Settings. 

(a) The requirements in this section are in addition to the re-
quirements described in §263.501 of this subchapter (relating to Re-
quirements for Home and Community-Based Service Settings). 

(b) In each residence in which a program provider provides 
residential support, supervised living, or host home/companion care, 
the program provider must ensure that, except as provided in subsection 
(c) of this section: 

(1) an individual has privacy in the individual's bedroom; 

(2) an individual has the option not to share a bedroom with 
a roommate; 

(3) an individual sharing a bedroom has a choice of room-
mates; 

(4) a lock is installed on the individual's bedroom door at 
no cost to the individual and that: 

(A) the lock is operable by the individual; and 

(B) only the individual, a roommate of the individual, 
and staff designated by the program provider have keys to the individ-
ual's bedroom door; 

(5) an individual can furnish and decorate the individual's 
bedroom; 

(6) while in the residence, an individual has the freedom 
and support: 

(A) to control the individual's schedule and activities 
that are not part of the implementation plan; and 

(B) to have access to food at any time; 

(7) an individual may have visitors of the individual's 
choosing at any time; and 

(8) the residence is physically accessible and free of haz-
ards to the individual. 

(c) If a program provider becomes aware that a modification 
to a requirement described in subsection (b)(1) - (7) of this section is 
needed based on a specific assessed need of an individual, the program 
provider must: 

(1) notify the service coordinator of the needed modifica-
tion; and 

(2) provide the service coordinator the information 
described in §263.901(e)(21) of this chapter relating to (LIDDA Re-
quirements for Providing Service Coordination in the HCS Program) 
as requested by the service coordinator. 

(d) If a service coordinator receives a notification as described 
in subsection (c) of this section, the service coordinator must con-
vene a service planning team meeting to update the PDP as described 
§263.901(e)(21) of this chapter. 

(e) After the service planning team updates the PDP as re-
quired by subsection (d) of this section, the program provider may im-
plement the modifications. 

§263.503. Residential Agreements. 

(a) During a service planning team meeting to develop or up-
date an individual's PDP, a service coordinator must inform an individ-
ual or LAR of the following if the individual is interested in receiving 
residential assistance: 

(1) that the residential setting options available in the HCS 
Program consist of: 

(A) a residence in which the individual receives host 
home/companion care; 

(B) a three-person residence in which the individual re-
ceives residential support or supervised living; or 

(C) a four-person residence in which the individual re-
ceives residential support or supervised living; 

(2) that if the individual or LAR selects a residence de-
scribed in paragraph (1) of this subsection, the individual or LAR will 
be responsible for paying room and board in accordance with a resi-
dential agreement described in subsections (b) and (c) of this section; 

(3) that if the individual or LAR does not pay room or 
board as required by a residential agreement, the individual's program 
provider or service provider of host home/companion care may evict 
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the individual in accordance with the residential agreement and state 
law; and 

(4) that if an individual is evicted by a program provider 
or service provider of host home/companion care and the individual or 
LAR has not paid the delinquent room or board, HHSC will deny the 
individual residential support, supervised living, or host home/com-
panion care until the individual or LAR pays the delinquent room or 
board. 

(b) An individual's program provider must ensure that: 

(1) an individual living in a three-person residence or four-
person residence or LAR has a written residential agreement with the 
program provider; and 

(2) an individual living in a residence in which host 
home/companion care is provided or LAR has a written residential 
agreement with the service provider of host home/companion care if 
the individual does not own the residence or lease the residence from 
another person. 

(c) The residential agreement required by subsection (b) of this 
section must include: 

(1) the physical address of the residence; 

(2) the name of the individual; 

(3) if a three-person residence or four-person residence, the 
name of the program provider; 

(4) if a residence in which host home/companion care is 
provided, the name of the service provider of host home/companion 
care; 

(5) the beginning date of the residential agreement; 

(6) the date the residential agreement expires; 

(7) a provision that: 

(A) the program provider or service provider of host 
home/companion care and the individual or LAR agree that the residen-
tial agreement is a "lease," as defined in Texas Property Code Chapter 
92 and that they are subject to state law governing residential tenan-
cies, including Texas Property Code Chapters 24, 91, and 92 and Texas 
Rules of Civil Procedure Rule 510; and 

(B) to the extent allowed by law, in the event of a con-
flict or inconsistency between any provision of the residential agree-
ment and any provision of state statutory law, including Texas Property 
Code Chapters 91 and 92, the provision in the residential agreement 
governs; 

(8) a provision that the individual or LAR is not waiving 
any right or remedy provided to tenants under state law, including the 
Texas Fair Housing Act in Texas Property Code Chapter 301, and is 
not agreeing to any notice period that is shorter than the notice period 
to which tenants are entitled under state law; 

(9) the amount the individual or LAR is paying for room 
determined in accordance with the rules governing the HCS Program 
or a description of other consideration for room, if the individual is 
paying in kind in lieu of a monetary amount; 

(10) the amount the individual or LAR is paying for board 
determined in accordance with the rules governing the HCS Program 
or a description of other consideration for board, if the individual is 
paying in kind in lieu of a monetary amount; 

(11) the day of the month that the amount for room and 
board is due, which will not be before the day of the month that an 

individual receives a primary source of income, such as supplemental 
security income and social security disability insurance; 

(12) the amount of a late fee, if any, which may be charged 
only once per month and will not exceed 10 percent of the amount for 
room and board, that the program provider or host home/companion 
care service provider may charge the individual or LAR if room and 
board is not paid by the third day after it is due; 

(13) a provision that allows the individual or LAR to ter-
minate the residential agreement before its expiration date without any 
obligation under the residential agreement except an obligation that 
accrued before the date of termination, if the individual permanently 
moves from the residence for any reason, including transferring to a 
different program provider; 

(14) a provision that the program provider or service 
provider of host home/companion care agrees to refund to the indi-
vidual or LAR an amount for room and board paid to the program 
provider or services provider for the days that the individual was 
away from the residence because the individual permanently moved 
from the residence using the following formula to determine the daily 
amount for room and board (the monthly amount for room and board 
Ã· the number of days in the month); 

(15) a provision that the individual may furnish and deco-
rate the individual's bedroom; 

(16) a provision that the program provider or service 
provider of host home/companion care agrees to be responsible for all 
repairs to the residence of the program provider or service provider 
of host home/companion care, including the program provider's or 
service provider's real property or personal property, resulting from 
normal wear and tear, as defined in Texas Property Code §92.001; 

(17) a provision that allows eviction of the individual only 
if: 

(A) the individual or LAR fails to pay room or board, 
which does not include any late fee; or 

(B) the individual's HCS Program services are termi-
nated; 

(18) a provision that the program provider or service 
provider of host home/companion care will, before giving the indi-
vidual or LAR a notice to vacate, give the individual or LAR a notice 
of proposed eviction that allows the individual or LAR at least 60 
calendar days to pay the delinquent room or board; 

(19) a provision that if the individual or LAR pays the 
delinquent room or board within the period required by paragraph (18) 
of this subsection, the program provider or service provider of host 
home/companion care will not give the individual or LAR a notice to 
vacate or otherwise proceed to evict the individual; 

(20) a provision that the program provider or service 
provider of host home/companion care will not accelerate the entire 
balance of the unpaid room or board owed under the remainder of the 
term of the residential agreement if the individual or LAR violates the 
residential agreement and the violation does not result in an eviction; 

(21) the signature of the program provider or service 
provider of host home/companion care; and 

(22) the signature of the individual or the LAR. 

(d) The program provider must: 

(1) give the individual or LAR at least three calendar days 
to review, request changes, and sign the residential agreement; 
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(2) ensure the residential agreement is fully executed be-
fore the individual begins living in a three-person residence, four-per-
son residence, or a residence in which host home/companion care is 
provided, except that an individual may begin living in one of these 
residences before a residential agreement is fully executed in the event 
of an emergency; 

(3) if an individual begins living in a three-person resi-
dence, four-person residence, or a residence in which host home/com-
panion care is provided before a residential agreement is fully executed 
because of an emergency, as allowed by paragraph (2) of this subsec-
tion: 

(A) document the details of the emergency; and 

(B) ensure the residential agreement is fully executed 
within seven calendar days after the individual begins living in the res-
idence; and 

(4) provide one copy of the residential agreement to the in-
dividual or LAR within three business days after the date the residential 
agreement is fully executed. 

(e) If a program provider becomes aware that a modification 
to the provision in the residential agreement that the individual may 
furnish and decorate the individual's bedroom is needed, based on a 
specific assessed need of an individual, the program provider must: 

(1) notify the service coordinator of the needed modifica-
tion; and 

(2) provide the service coordinator the information 
described in §263.901(e)(21) of this chapter relating to (LIDDA Re-
quirements for Providing Service Coordination in the HCS Program) 
as requested by the service coordinator. 

(f) If a service coordinator receives a notification as described 
in subsection (e) of this section, the service coordinator must convene a 
meeting of the service planning team to update the PDP in accordance 
with §263.901(e)(21) of this chapter. 

(g) After the service planning team updates the PDP as re-
quired by §263.901(e)(21) of this chapter, the program provider may 
implement the modification. 

(h) If an individual or LAR is delinquent in payment of room 
or board and the program provider or service provider wants to evict 
the individual, the program provider must: 

(1) notify the service coordinator that the individual or 
LAR is delinquent in the payment of room or board under the resi-
dential agreement and that the program provider or service provider 
wants to evict the individual; 

(2) after providing the notification required by paragraph 
(1) of this subsection, meet with the individual or LAR, including the 
representative payee if one has been appointed by the Social Security 
Administration, and the service coordinator to discuss the alleged non-
payment of room or board and options to prevent an eviction; and 

(3) if the program provider or service provider intends to 
proceed to evict the individual at the meeting required by paragraph 
(2) of this subsection: 

(A) give the individual or LAR a written notice of pro-
posed eviction that allows the individual or LAR at least 60 calendar 
days to pay the delinquent room or board; and 

(B) provide the service coordinator with a copy of the 
written notice of proposed eviction. 

(i) If the individual or LAR pays the delinquent room or board 
within the period required by subsection (h)(3) of this section, the pro-
gram provider or service provider of host home/companion care must 
not give the individual or LAR a notice to vacate or otherwise proceed 
to evict the individual. 

(j) If the individual or LAR does not pay the delinquent room 
or board within the period required by subsection (h)(3) of this section, 
the program provider: 

(1) must report the failure to pay to one of the following as 
appropriate: 

(A) the Social Security Administration; 

(B) the probate court that appointed the individual's 
guardian; or 

(C) DFPS as an allegation of the LAR's exploitation or 
neglect of the individual; 

(2) must meet with the individual or LAR and the service 
coordinator to discuss alternative living settings for the individual; and 

(3) if the program provider or service provider wants to 
proceed to evict the individual, the program provider must: 

(A) give the individual or LAR a written notice to va-
cate the residence in accordance with the residential agreement and 
state law; and 

(B) send a copy of the written notice described in sub-
paragraph (A) of this paragraph to the individual's service coordinator 
within one business day after the individual or LAR is given the notice. 

(k) If an individual is evicted by a program provider or service 
provider of host home/companion care and the individual or LAR has 
not paid the delinquent room or board, the service coordinator must 
convene a meeting or meetings to update the PDP and revise the IPC 
as described in §263.302(b)(3)(D) of this chapter (relating to Renewal 
and Revision of an IPC). If the individual or LAR wants to keep resi-
dential support, supervised living, or host home/companion care on the 
individual's IPC, the service coordinator must inform the individual or 
LAR at the meeting or meetings that HHSC will deny residential sup-
port, supervised living, or host home/companion care, if included on 
the individual's IPC, until the individual pays the delinquent room or 
board. 

(l) If a program provider evicts an individual who has an LAR 
and the LAR fails to arrange an alternative living setting for the indi-
vidual, the program provider must report the LAR's failure to DFPS as 
neglect of the individual and notify the service coordinator that such a 
report was made. 

(m) If an individual pays the delinquent room or board, a pro-
gram provider must, within one business day after the payment, no-
tify the individual's service coordinator that the individual is no longer 
delinquent. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300605 
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SUBCHAPTER G. REIMBURSEMENT BY 
HHSC 
26 TAC §263.601 

STATUTORY AUTHORITY 

The new section is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
§263.601. Program Provider Reimbursement. 

The following requirements apply to program provider reimbursement. 

(1) HHSC pays a program provider as described in this 
paragraph. 

(A) HHSC pays for supported home living, pro-
fessional therapies, nursing, respite, in-home respite, employment 
assistance, supported employment, and CFC PAS/HAB in accordance 
with the reimbursement rate for the specific service. 

(B) HHSC pays for host home/companion care, resi-
dential support, supervised living, in-home day habilitation and day 
habilitation in accordance with the individual's LON and the reimburse-
ment rate for the specific service. 

(C) HHSC pays for adaptive aids, minor home modifi-
cations, and dental treatment based on the actual cost of the item and, 
if requested, a requisition fee in accordance with the HCS Program 
Billing Requirements available on the HHSC website. 

(D) HHSC pays: 

(i) for TAS based on a Transition Assistance Ser-
vices (TAS) Assessment and Authorization form authorized by HHSC 
and the actual cost of the TAS as evidenced by purchase receipts re-
quired by the HCS Program Billing Requirements; and 

(ii) if requested, a TAS service fee in accordance 
with the HCS Program Billing Requirements. 

(E) HHSC pays for pre-enrollment minor home modi-
fications and a pre-enrollment minor home modifications assessment 
based on a Home and Community-based Services (HCS) Program Pre-
enrollment MHM Authorization Request form authorized by HHSC 
and the actual cost of the pre-enrollment minor home modifications and 
a pre-enrollment minor home modifications assessment, as evidenced 
by documentation required by the HCS Program Billing Requirements. 

(F) Subject to the requirements in the HCS Program 
Billing Requirements, HHSC pays for TAS, pre-enrollment minor 
home modifications, and a pre-enrollment minor home modifications 
assessment regardless of whether the applicant enrolls with the pro-
gram provider. 

(G) HHSC pays for CFC ERS based on the actual cost 
of the service, not to exceed the reimbursement rate ceiling for CFC 
ERS. 

(2) To be paid for the provision of a service, a program 
provider must submit a service claim that meets the requirements in 
40 TAC §49.311 (relating to Claims Payment) and the HCS Program 
Billing Requirements or the CFC Billing Requirements for HCS and 
TxHmL Program Providers. 

(3) If an individual's HCS Program services or CFC ser-
vices are suspended or terminated a program provider must not submit 
a claim for services provided during the period of the individual's sus-
pension or after the termination, except that the program provider may 
submit a claim for the first day of the individual's suspension or termi-
nation for the following services: 

(A) in-home day habilitation; 

(B) day habilitation; 

(C) supported home living; 

(D) in-home respite; 

(E) respite; 

(F) employment assistance; 

(G) supported employment; 

(H) professional therapies; 

(I) nursing; and 

(J) CFC PAS/HAB. 

(4) If a program provider submits a claim for an adaptive 
aid that costs $500 or more or for a minor home modification that costs 
$1,000 or more, the claim must be supported by a written assessment 
from a licensed professional specified by HHSC in the HCS Program 
Billing Requirements and other documentation as required by the HCS 
Program Billing Requirements. 

(5) HHSC does not pay a program provider for: 

(A) a service or recoups any payments made to the pro-
gram provider for a service if: 

(i) except for an individual receiving TAS, pre-en-
rollment minor home modifications, or a pre-enrollment minor home 
modifications assessment, the individual receiving the service was, at 
the time the service was provided, ineligible for the HCS Program or 
Medicaid benefits, or was an inpatient of a hospital, nursing facility, or 
ICF/IID; 

(ii) except for TAS, pre-enrollment minor home 
modifications, and a pre-enrollment minor home modifications assess-
ment: 

(I) the service was provided to an individual dur-
ing a period of time for which there was not a signed, dated, and au-
thorized IPC for the individual; 

(II) the service was provided during a period of 
time for which there was not a signed and dated ID/RC Assessment for 
the individual; 

(III) the service was provided during a period of 
time for which the individual did not have an LOC determination; 

(IV) the service was not provided in accordance 
with a signed, dated, and authorized IPC meeting the requirements set 
forth in §263.301(c) of this chapter (relating to IPC Requirements); 
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(V) the service was not provided in accordance 
with the individual's PDP or implementation plan; 

(VI) the service was provided before the individ-
ual's enrollment date into the HCS Program; or 

(VII) the service was not included on the signed, 
dated, and authorized IPC of the individual in effect at the time the ser-
vice was provided, except as permitted by §263.302(d) of this chapter 
(relating to Renewal and Revision of an IPC); 

(iii) the service was not provided in accordance with 
the HCS Program Billing Requirements or the CFC Billing Require-
ments for HCS and TxHmL Program Providers; 

(iv) the service was not documented in accordance 
with the HCS Program Billing Requirements or the CFC Billing Re-
quirements for HCS and TxHmL Program Providers; 

(v) the program provider did not comply with 40 
TAC §49.305 (relating to Records); 

(vi) the claim for the service was not prepared and 
submitted in accordance with the HCS Program Billing Requirements 
or the CFC Billing Requirements for HCS and TxHmL Program 
Providers; 

(vii) the claim for the service did not meet the re-
quirements in 40 TAC §49.311 (relating to Claims Payment) or the 
HCS Program Billing Requirements or the CFC Billing Requirements 
for HCS and TxHmL Program Providers; 

(viii) the program provider does not have the docu-
mentation described in paragraph (3) of this section; 

(ix) HHSC determines that the service would have 
been paid for by a source other than the HCS Program if the program 
provider had submitted to the other source a proper, complete, and 
timely request for payment for the service; 

(x) the service was provided by a service provider 
who did not meet the qualifications to provide the service as described 
in the HCS Program Billing Requirements or the CFC Billing Require-
ments for HCS and TxHmL Program Providers; 

(xi) the service was paid at an incorrect LON be-
cause the information entered in the HHSC data system from a com-
pleted ID/RC Assessment was not identical to the information on the 
completed ID/RC Assessment; or 

(xii) the service was not provided; 

(B) supervised living or residential support, if the pro-
gram provider provided the supervised living or residential support ser-
vice in a residence in which four individuals or other persons receiving 
similar services live without HHSC's approval as described in rules 
governing the HCS Program; 

(C) employment assistance, if before including the em-
ployment assistance on an individual's IPC, the program provider did 
not ensure and maintain documentation in the individual's record that 
employment assistance was not available to the individual under a pro-
gram funded under §110 of the Rehabilitation Act of 1973 or under a 
program funded under the Individuals with Disabilities Education Act 
(20 U.S.C. §1401 et seq.); 

(D) supported employment, if before including the sup-
ported employment on an individual's IPC, the program provider did 
not ensure and maintain documentation in the individual's record that 
supported employment was not available to the individual under a pro-
gram funded under the Individuals with Disabilities Education Act (20 
U.S.C. §1401 et seq.); 

(E) host home/companion care, residential support, or 
supervised living, if the host home/companion care, residential sup-
port, or supervised living was provided on the day of the individual's 
suspension or termination of HCS Program services; 

(F) TAS, if the TAS, was not provided in accordance 
with a Transition Assistance Services (TAS) Assessment and Autho-
rization form authorized by HHSC; 

(G) pre-enrollment minor home modifications and a 
pre-enrollment minor home modifications assessment, if the pre-en-
rollment minor home modifications and a pre-enrollment minor home 
modifications assessment, was not provided in accordance with a 
Home and Community-based Services (HCS) Program Pre-enrollment 
MHM Authorization Request form authorized by HHSC; 

(H) a CFC service, if the CFC service, was provided to 
an individual receiving host home/companion care, supervised living, 
or residential support; 

(I) supported home living, if the supported home liv-
ing, was not provided in accordance with a transportation plan and 
§263.5(a)(18) of this chapter (relating to Description of HCS Program 
Services); or 

(J) CFC PAS/HAB, in-home day habilitation provided 
to an individual with a residential type of "own/family home," or 
in-home respite, if the CFC PAS/HAB, in-home day habilitation, or 
in-home respite, did not match the EVV visit transaction as required 
by 1 TAC §354.4009(a)(4) (relating to Requirements for Claims 
Submission and Approval). 

(6) A program provider must refund to HHSC any over-
payment made to the program provider within 60 calendar days after 
the program provider's discovery of the overpayment or receipt of a 
notice of such discovery from HHSC, whichever is earlier. 

(7) Except as provided in paragraph (8) of this section, if 
HHSC approves an LOC requested in accordance with §263.105(b)(3) 
of this chapter (relating to LOC Determination), HHSC pays a program 
provider for services provided to an individual for a period of not more 
than 180 calendar days after the individual's previous ID/RC Assess-
ment expires. 

(8) If HHSC determines that a program provider submitted 
an ID/RC Assessment more than 180 calendar days after the expira-
tion date of the previous ID/RC Assessment, because of circumstances 
beyond the program provider's control, HHSC may pay the program 
provider for a period of more than 180 calendar days after the date the 
individual's previous ID/RC Assessment expired. 

(9) HHSC conducts provider fiscal compliance reviews to 
determine whether a program provider is in compliance with: 

(A) this chapter; 

(B) the HCS Program Billing Requirements; 

(C) the CFC Billing Requirements for HCS and 
TxHmL Program Providers; 

(D) 40 TAC §§49.301-49.313; and 

(E) the program provider's Community Services Con-
tract-Provider Agreement. 

(10) HHSC conducts provider fiscal compliance reviews in 
accordance with the Provider Fiscal Compliance Review Protocol set 
forth in the HCS Program Billing Requirements and the CFC Billing 
Requirements for HCS and TxHmL Program Providers. As a result of 
a provider fiscal compliance review, HHSC may: 
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(A) recoup payments from a program provider; and 

(B) based on the amount of unverified claims, require a 
program provider to develop and submit, in accordance with HHSC's 
instructions, a corrective action plan that improves the program 
provider's billing practices. 

(11) A corrective action plan required by HHSC in accor-
dance with paragraph (10)(B) of this section must: 

(A) include: 

(i) the reason the corrective action plan is required; 

(ii) the corrective action to be taken; 

(iii) the person responsible for taking each correc-
tive action; and 

(iv) a date by which the corrective action will be 
completed that is no later than 90 calendar days after the date the pro-
gram provider is notified the corrective action plan is required; 

(B) be submitted to HHSC within 30 calendar days after 
the date the program provider is notified the corrective action plan is 
required; and 

(C) be approved by HHSC before implementation. 

(12) Within 30 calendar days after HHSC receives a cor-
rective action plan, HHSC notifies the program provider if HHSC ap-
proves the corrective action plan or if the plan requires changes. 

(13) If HHSC requires a program provider to develop and 
submit a corrective action plan in accordance with paragraph (10)(B) of 
this section and the program provider requests an administrative hear-
ing for the recoupment in accordance with §263.802 of this chapter 
(relating to Program Provider's Right to Administrative Hearing), the 
program provider is not required to develop or submit a corrective ac-
tion plan while a hearing decision is pending. HHSC notifies the pro-
gram provider if the requirement to submit a corrective action plan or 
the content of such a plan changes based on the outcome of the hearing. 

(14) If a program provider does not submit a corrective 
action plan or complete a required corrective action within the time 
frames described in paragraph (11) of this section, HHSC may impose 
a vendor hold on payments due to the program provider until the pro-
gram provider takes the corrective action. 

(15) If a program provider does not submit a corrective ac-
tion plan or complete a required corrective action within 30 calendar 
days after the date a vendor hold is imposed in accordance with para-
graph (14) of this section, HHSC may terminate the contract. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300606 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

SUBCHAPTER H. TRANSFER, DENIALS, 
SUSPENSION, REDUCTION, AND 
TERMINATION 
26 TAC §§263.701 - 263.708 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§263.701. Process for Individual to Transfer to a Different Program 
Provider or FMSA. 

(a) If a service coordinator receives information that an indi-
vidual wants to transfer to a different program provider or FMSA, or 
that an LAR wants the individual to transfer to a different program 
provider or FMSA, the service coordinator must: 

(1) if the information was received from the individual or 
LAR, document the date the information was received in the individ-
ual's record; 

(2) if the information was received from a person other than 
the individual or LAR, within three business days after the information 
was received: 

(A) contact the individual or LAR to confirm whether 
the individual wants to transfer or the LAR wants the individual to 
transfer to a different program provider or FMSA; and 

(B) if the service coordinator makes the confirmation 
described in subparagraph (A) of this paragraph, document such con-
firmation in the individual's record; and 

(3) within three business days after receiving information 
from the individual or LAR that the individual wants to transfer or the 
LAR wants the individual to transfer to a different program provider 
or FMSA or making the confirmation described in paragraph (2)(A) of 
this subsection: 

(A) explain to the individual or LAR that the individual 
may transfer to a program provider whose enrollment has not reached 
its service capacity in the HHSC data system or FMSA of the individ-
ual's or LAR's choice; and 

(B) provide the individual or LAR the names and con-
tact information of all program providers or FMSAs in the geographic 
location preferred by the individual or LAR. 

(b) After the individual or LAR selects a different program 
provider or FMSA, the service coordinator must coordinate with the 
individual, LAR, the transferring program provider or FMSA, and the 
receiving program provider or FMSA to determine a transfer effective 
date that is: 

(1) not earlier than the date of the meeting described in sub-
section (c)(2) of this section; and 

(2) agreed to by the service coordinator, the individual or 
LAR, and the receiving program provider. 

(c) On or before the transfer effective date, the service coordi-
nator must: 
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(1) take action to complete the HHSC Request for Transfer 
of Waiver Program Services form in accordance with the HCS Hand-
book; 

(2) convene a meeting with the individual or LAR and the 
receiving program provider or receiving FMSA to develop a transfer 
IPC; 

(3) send the individual's IPC, ID/RC, and PDP to the re-
ceiving program provider or the receiving FMSA; 

(4) if the individual is transferring to a different program 
provider, request the following records of the individual from the trans-
ferring program provider; 

(A) pertinent medication records and medical informa-
tion; 

(B) Medicaid card; 

(C) Medicare information, if applicable; 

(D) the ICAP booklet and summary sheet; 

(E) trust fund/financial records and any money due the 
individual; 

(F) behavior support plan, if applicable; 

(G) guardianship information, if applicable; and 

(H) any other pertinent information to ensure health and 
safety or continuity of services; 

(5) within two business days after receipt of the records 
requested in accordance with paragraph (4) of this subsection, send the 
records to the receiving program provider; and 

(6) if, within three business days after requesting that the 
program provider provide records as described in paragraph (4) of this 
subsection, the service coordinator does not receive all of the records 
requested, notify HHSC that the records were not received. 

(d) If an individual was evicted by a program provider or ser-
vice provider of host home/companion care and the individual or LAR 
has not paid the delinquent room or board, but wants to include res-
idential support, supervised living, or host home/companion care on 
the individual's IPC, the service coordinator must inform the individ-
ual or LAR at the meeting described in subsection (c)(2) of this sec-
tion that HHSC will deny residential support, supervised living, or host 
home/companion care, if included on the individual's IPC, until the in-
dividual pays the delinquent room or board. 

(e) Within 10 business days after the transfer effective date, 
the service coordinator must: 

(1) complete data entry into the HHSC data system in ac-
cordance with the HCS Handbook after the activities described in sub-
section (c) of this section are completed; and 

(2) send the transfer IPC and HHSC Request for Transfer 
of Waiver Program Services form to HHSC. 

§263.702. Process for Individual to Receive a Service Through the 
CDS Option that the Individual is Receiving from a Program Provider. 

(a) If a service coordinator receives information that an indi-
vidual wants to receive a service through the CDS option that the indi-
vidual is receiving from a program provider or that an LAR wants the 
individual to receive a service through the CDS option that the individ-
ual is receiving from a program provider, the service coordinator must: 

(1) if the information was received from the individual or 
LAR, document the date the information was received in the individ-
ual's record; 

(2) if the information was received from a person other than 
the individual or LAR, within three business days after the information 
was received: 

(A) contact the individual or LAR to confirm whether 
the individual wants to receive or the LAR wants the individual to re-
ceive a service through the CDS option that the individual is receiving 
from a program provider; and 

(B) if the service coordinator makes the confirmation 
described in subparagraph (A) of this paragraph, document such con-
firmation in the individual's record; and 

(3) within three business days after receiving information 
from the individual or LAR that the individual wants to receive or the 
LAR wants the individual to receive a service through the CDS option 
that the individual is receiving from a program provider or making the 
confirmation described in paragraph (2)(A) of this subsection: 

(A) explain to the individual or LAR that the individual 
may select an FMSA of the individual's or LAR's choice; and 

(B) provide the individual or LAR the names and con-
tact information of all FMSAs in the geographic location preferred by 
the individual or LAR. 

(b) After the individual or LAR selects an FMSA, the service 
coordinator must coordinate with the individual, LAR, the transferring 
program provider and the receiving FMSA to determine an transfer 
effective date that is: 

(1) not earlier than the date of the meeting described in sub-
section (c)(2) of this section; and 

(2) agreed to by the service coordinator, the individual or 
LAR, and the receiving FMSA. 

(c) On or before the transfer effective date, the service coordi-
nator must: 

(1) take action to complete the HHSC Request for Transfer 
of Waiver Program Services form in accordance with the HCS Hand-
book; 

(2) convene a meeting with the individual or LAR to de-
velop a transfer IPC; and 

(3) send the individual's IPC to the receiving FMSA and 
obtain the signature of the receiving FMSA on the IPC and the HHSC 
Request for Transfer of Waiver Program Services form. 

(d) Within 10 business days after the transfer effective date, 
the service coordinator must: 

(1) complete data entry in the HHSC data system in accor-
dance with the HCS Handbook after the activities described in subsec-
tion (c) of this section are completed; and 

(2) send the transfer IPC and the HHSC Request for Trans-
fer of Waiver Program Services form to HHSC. 

§263.707. Termination of HCS Program Services and CFC Services 
with Advance Notice. 

(a) HHSC terminates an individual's HCS Program services 
and CFC services if the individual does not meet the eligibility criteria 
described in §263.101(a)(1) - (4), (6), (c), and (d) of this chapter (re-
lating to Eligibility Criteria for HCS Program Services and CFC Ser-
vices). 

(b) If a service coordinator becomes aware that a situation de-
scribed in subsection (a) of this section exists, the service coordinator 
must, as soon as practicable, convene a service planning team meeting 
to discuss the situation. If after the meeting, the service coordinator de-
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termines that the situation cannot be resolved, the service coordinator 
must request that HHSC terminate the individual's services. To make 
this request, the service coordinator must complete HHSC Request for 
Termination of Services form and submit the form to HHSC. 

(c) If HHSC receives a form from a service coordinator re-
questing that HHSC terminate the individual's services, HHSC sends 
written notice to the individual or LAR of the proposal to terminate 
HCS Program services and CFC services. The notice includes the in-
dividual's right to request a fair hearing in accordance with §263.801 
of this chapter (relating to Fair Hearing). 

(d) If the individual or LAR requests a fair hearing before the 
effective date of the termination of HCS Program services and CFC 
services, as specified in the written notice, the program provider must 
provide services to the individual in the amounts authorized in the IPC 
while the appeal is pending. 

§263.708. Termination of HCS Program Services and CFC Services 
Without Advance Notice. 

(a) HHSC terminates an individual's HCS Program services 
and CFC services if any of the following situations exists: 

(1) the individual is admitted to one of the facilities listed 
in §263.705(a)(1) - (9) of this subchapter (relating to Suspension of 
HCS Program Services and CFC Services): 

(A) for more than 270 consecutive calendar days; and 

(B) HHSC has not extended the individual's suspension 
in accordance with §263.705(h) of this subchapter; 

(2) the service coordinator or program provider has factual 
information confirming the death of the individual; 

(3) the service coordinator or program provider receives a 
clear written statement signed by the individual or LAR that the indi-
vidual no longer wants HCS Program services; 

(4) the individual's whereabouts are unknown, and the post 
office returns mail directed to the individual by the service coordinator 
or program provider without indicating a forwarding address; or 

(5) HHSC establishes that the individual has been accepted 
for Medicaid services by another state. 

(b) If a service coordinator becomes aware that a situation de-
scribed in subsection (a) of this section exists, the service coordinator 
must request that HHSC terminate the individual's services. To make 
this request, the service coordinator must complete HHSC Request for 
Termination of Services form and submit the form to HHSC. 

(c) If HHSC receives a form from a service coordinator re-
questing that HHSC terminate the individual's services, HHSC sends 
written notice to the individual or LAR of the termination of HCS Pro-
gram services and CFC services. The notice includes the individual's 
right to request a fair hearing in accordance with §263.801 of this chap-
ter (relating to Fair Hearing). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300607 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER I. HEARINGS 
26 TAC §263.801, §263.802 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300608 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER J. LIDDA REQUIREMENTS 
26 TAC §§263.901 - 263.903 

STATUTORY AUTHORITY 

The new sections are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§263.901. LIDDA Requirements for Providing Service Coordination 
in the HCS Program. 

(a) In addition to the requirements described in Chapter 331 of 
this title (relating to LIDDA Service Coordination), a LIDDA must: 

(1) comply with: 

(A) this chapter; 

(B) 40 TAC Chapter 41 (relating to Consumer Directed 
Services Option); and 

(C) 40 TAC Chapter 4, Subchapter L (relating to Abuse, 
Neglect, and Exploitation in Local Authorities and Community Cen-
ters); and 
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(2) ensure that a rights protection officer required by 40 
TAC §4.113 (relating to Rights Protection Officer at a State MR Fa-
cility or MRA), who receives a copy of an HHSC initial intake re-
port or a final investigative report from an FMSA in accordance with 
40 TAC §41.702 (relating to Requirements Related to HHSC Inves-
tigations When an Alleged Perpetrator is a Service Provider) or 40 
TAC §41.703 (relating to Requirements Related to HHSC Investiga-
tions When an Alleged Perpetrator is a Staff Person or a Controlling 
Person of an FMSA), gives a copy of the report to the individual's ser-
vice coordinator. 

(b) A LIDDA must ensure that a service coordinator is an em-
ployee of the LIDDA and meets the requirements of this subsection. 

(1) A service coordinator must meet the minimum quali-
fications and LIDDA staff training requirements described in Chapter 
331 of this title except as described in paragraph (2) of this subsection. 

(2) Notwithstanding §331.19(b)(2)(B) of this title (relating 
to Staff Person Training), a service coordinator must complete a com-
prehensive non-introductory person-centered service planning training 
developed or approved by HHSC within six months after the service 
coordinator's date of hire, unless an extension of the six month time-
frame is granted by HHSC. 

(3) A service coordinator must receive training about the 
following within the first 90 calendar days after beginning service co-
ordination duties: 

(A) rules governing the HCS Program and CFC; and 

(B) 40 TAC Chapter 41. 

(c) A LIDDA must have a process for receiving and resolving 
complaints from a program provider related to the LIDDA's provision 
of service coordination or the LIDDA's process to enroll an applicant 
in the HCS Program. 

(d) If, as a result of monitoring, the service coordinator iden-
tifies a concern with the implementation of the PDP, the LIDDA must 
ensure that the concern is communicated to the program provider and 
attempts are made to resolve the concern. The LIDDA may refer an 
unresolved concern to HHSC by calling the HHSC IDD Ombudsman 
toll-free telephone number at 1-800-252-8154. 

(e) A service coordinator must: 

(1) assist an individual, LAR, or actively involved person 
in exercising the legal rights of the individual; 

(2) provide an individual, LAR, or family member with 
the booklet, Your Rights In the Home and Community-based Services 
(HCS) Program, available on the HHSC website, and the HHSC HCS 
Rights Addendum form, and an oral explanation of the rights in the 
booklet and the form: 

(A) upon the individual's enrollment in the HCS Pro-
gram; 

(B) upon revision of the booklet or the form; 

(C) upon request; and 

(D) if one of the following occurs: 

(i) the individual becomes 18 years of age; 

(ii) a guardian is appointed for the individual; or 

(iii) a guardianship for the individual ends; 

(3) document the provision of the information required by 
paragraph (2) of this subsection, and ensure that the documentation is 
signed by: 

(A) the individual or LAR; and 

(B) the service coordinator; 

(4) ensure that, upon enrollment of an individual and annu-
ally thereafter, the individual or LAR is informed orally and in writing 
of the following: 

(A) the telephone number of the LIDDA to file a com-
plaint; 

(B) the toll-free telephone number of the HHSC IDD 
Ombudsman, 1-800-252-8154, to file a complaint; and 

(C) the toll-free telephone number of DFPS, 1-800-647-
7418, to report an allegation of abuse, neglect, or exploitation; 

(5) maintain for an individual for an IPC year: 

(A) a copy of the IPC; 

(B) the PDP and, if CFC PAS/HAB is included on the 
PDP, the completed HHSC HCS/TxHmL CFC PAS/HAB Assessment 
form; 

(C) a copy of the ID/RC Assessment; 

(D) documentation of the activities performed by the 
service coordinator in providing service coordination; and 

(E) any other pertinent information related to the indi-
vidual; 

(6) initiate, coordinate, and facilitate the person-centered 
planning process to meet the goals and outcomes identified by an indi-
vidual and LAR in the individual's PDP, including scheduling service 
planning team meetings; 

(7) to meet the needs of an individual as those needs are 
identified, develop for the individual a full range of services and re-
sources using: 

(A) providers for services other than HCS Program ser-
vices and CFC services; and 

(B) advocates or other actively involved persons; 

(8) ensure that the PDP for an applicant or individual: 

(A) is developed, reviewed, and updated in accordance 
with: 

(i) §263.104(j)(4)(A) of this chapter (relating to 
Process for Enrollment of Applicants); 

(ii) §263.302 of this chapter (relating to Renewal 
and Revision of an IPC); and 

(iii) §331.11 of this title (relating to LIDDA's Re-
sponsibilities); and 

(B) document, for each HCS Program service, other 
than supervised living and residential support, and for each CFC 
service, whether the service is critical to the individual's health and 
safety as determined by the service planning team; 

(9) ensure that the updated finalized PDP is signed by the 
individual or LAR; 

(10) participate in the development, renewal, and revision 
of an individual's IPC in accordance with §263.104 and §263.302 of 
this chapter; 

(11) ensure the service planning team participates in the re-
newal and revision of the IPC for an individual in accordance with 
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§263.302 of this chapter and ensure the service planning team com-
pletes other responsibilities and activities as described in this chapter; 

(12) notify the service planning team if the service coordi-
nator receives notification from the program provider that: 

(A) an individual's behavior requires the implementa-
tion of a behavior support plan; or 

(B) based on an annual review by the program provider, 
an individual's behavior support plan needs to continue; 

(13) if a change to an individual's PDP is needed, other than 
as required by §263.302 of this chapter: 

(A) communicate the need for the change to the indi-
vidual or LAR, the program provider, and other appropriate persons; 

(B) update the PDP as necessary; and 

(C) within 10 calendar days after the PDP is updated, 
send a copy of the updated PDP to the program provider, the individual 
or LAR and, if applicable, the FMSA; 

(14) provide an individual's program provider a copy of the 
individual's current PDP; 

(15) monitor the provision of HCS Program services, CFC 
services, and non-HCS Program and non-CFC services to an individ-
ual; 

(16) document whether an individual or LAR perceives 
that the individual is progressing toward desired outcomes identified 
on the individual's PDP; 

(17) together with the program provider, ensure the coor-
dination and compatibility of HCS Program services and CFC services 
with non-HCS Program and non-CFC services, including, in coordi-
nation with the program provider, assisting an individual in obtaining 
a neurobehavioral or neuropsychological assessment and plan of care 
from one of the following professionals: 

(A) a psychologist licensed in accordance with Texas 
Occupations Code Chapter 501; 

(B) a speech-language pathologist licensed in accor-
dance with Texas Occupations Code Chapter 401; or 

(C) an occupational therapist licensed in accordance 
with Texas Occupations Code Chapter 454; 

(18) for an individual who has had a guardian appointed, 
determine, at least annually, if the letters of guardianship are current; 

(19) if individual does not have a guardian: 

(A) ensure that the service planning team determines 
whether the individual would benefit from having a guardian or a less 
restrictive alternative to a guardian; 

(B) if the service planning team determines that the in-
dividual would benefit from having a less restrictive alternative to a 
guardian such as a supported decision making agreement, take appro-
priate actions to implement such an alternative; and 

(C) if the service planning team determines that the in-
dividual would benefit from having a guardian, make a referral to the 
appropriate court if: 

(i) the individual would not benefit from a less re-
strictive alternative to a guardian; or 

(ii) the individual would benefit from having a less 
restrictive alternative to a guardian but implementing such an alterna-
tive is not feasible; 

(20) immediately notify the program provider if the service 
coordinator becomes aware that an emergency necessitates the provi-
sion of an HCS Program service or a CFC service to ensure the indi-
vidual's health or safety and the service is not on the IPC or exceeds 
the amount on the IPC; 

(21) if notified by the program provider that a requirement 
described in §263.503(c)(15) of this chapter (relating to Residential 
Agreements) or §263.502(b)(1) - (7) of this chapter (relating to Re-
quirements for Program Provider Owned or Controlled Residential Set-
tings) needs to be modified, update the individual's PDP to include the 
following: 

(A) a description of the specific and individualized as-
sessed need that justifies the modification; 

(B) a description of the positive interventions and sup-
ports that were tried but did not work; 

(C) a description of the less intrusive methods of meet-
ing the need that were tried but did not work; 

(D) a description of the condition that is directly pro-
portionate to the specific assessed need; 

(E) a description of how data will be routinely collected 
and reviewed to measure the ongoing effectiveness of the modification; 

(F) the established time limits for periodic reviews to 
determine if the modification is still necessary or can be terminated; 

(G) the individual's or LAR's signature evidencing in-
formed consent to the modification; and 

(H) the program provider's assurance that the modifica-
tion will cause no harm to the individual; 

(22) if notified by the program provider that an individual 
or LAR has refused a comprehensive nursing assessment and that the 
program provider has determined it cannot ensure the individual's 
health, safety, and welfare in the provision of host home/companion 
care, residential support, supervised living, supported home living, 
respite, employment assistance, supported employment, in-home day 
habilitation, day habilitation, or CFC PAS/HAB: 

(A) inform the individual or LAR of the consequences 
and risks of refusing the assessment, including that the refusal will re-
sult in the individual's not receiving: 

(i) nursing services; or 

(ii) host home/companion care, residential support, 
supervised living, supported home living, respite, employment assis-
tance, supported employment, in-home day habilitation, day habili-
tation, or CFC PAS/HAB, if the individual needs one of those ser-
vices and the program provider has determined that it cannot ensure 
the health and safety of the individual in the provision of the service; 
and 

(B) notify the program provider if the individual or 
LAR continues to refuse the assessment after the discussion with the 
service coordinator; 

(23) if the service coordinator determines that HCS Pro-
gram services or CFC services provided for an individual should be 
terminated, including for a reason described in §263.104(k)(14)(C) or 
(D) of this chapter: 

(A) document a description of: 

(i) the situation that resulted in the service coordina-
tor's determination that services should be terminated; and 
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(ii) the attempts by the service coordinator to resolve 
the situation; 

(B) send a written recommendation to terminate the in-
dividual's HCS Program services or CFC services to HHSC and include 
the documentation required by subparagraph (A) of this paragraph; and 

(C) provide a copy of the written recommendation and 
the documentation required by subparagraph (A) of this paragraph to 
the program provider; 

(24) if an individual requests termination of all HCS Pro-
gram services or all CFC services, within ten calendar days after the 
individual's request: 

(A) inform the individual or LAR of: 

(i) the individual's option to transfer to another pro-
gram provider; 

(ii) the consequences of terminating HCS Program 
services and CFC services; and 

(iii) possible service resources upon termination, in-
cluding CFC services through a managed care organization; and 

(B) submit documentation to HHSC that: 

(i) states the reason the individual is making the re-
quest; and 

(ii) demonstrates that the individual or LAR was 
provided the information required by subparagraph (A)(ii) and (iii) of 
this paragraph; 

(25) be objective in assisting an individual or LAR in se-
lecting a program provider or FMSA; 

(26) at the time of assignment and as changes occur, ensure 
that an individual and LAR and program provider are informed of the 
name of the individual's service coordinator and how to contact the 
service coordinator; 

(27) unless contraindications are documented with justifi-
cation by the service planning team, ensure that a school-age individual 
receives educational services in a six-hour-per-day program, five days 
per week, provided by the local school district and that no individual 
receives educational services at a state supported living center or at a 
state center; 

(28) unless contraindications are documented with justifi-
cation by the service planning team, ensure that a pre-school-age indi-
vidual receives an early childhood education with appropriate activi-
ties and services, including small group and individual play with peers 
without disabilities; 

(29) unless contraindications are documented with justifi-
cation by the service planning team, ensure that an individual who is 
18 years or older has opportunities to participate in day activities of the 
individual's or LAR's choice that promote achievement of PDP out-
comes; 

(30) unless contraindications are documented with justifi-
cation by the service planning team, ensure that each individual is of-
fered choices and opportunities for accessing and participating in com-
munity activities and experiences available to peers without disabili-
ties; 

(31) assist an individual to meet as many of the individual's 
needs as possible by using generic community services and resources 
in the same way and during the same hours as these generic services 
are used by the community at large; 

(32) for an individual receiving host home/companion 
care, residential support, or supervised living, ensure that the indi-
vidual or LAR is involved in planning the individual's residential 
relocation, except in a case of an emergency; 

(33) if the program provider notifies the service coordina-
tor that the program provider is unable to locate the parent or LAR to 
assist the LIDDA in conducting permanency planning or if notified by 
the LIDDA that the LIDDA is unable to locate the parent or LAR in 
accordance with §263.902(g)(9) of this subchapter (relating to Perma-
nency Planning): 

(A) make reasonable attempts to locate the parent or 
LAR by contacting a person identified by the parent or LAR in the 
contact information described in paragraph (35)(A) and (B) of this sub-
section; and 

(B) notify HHSC, no later than 30 calendar days after 
the date the service coordinator determines the service coordinator is 
unable to locate the parent or LAR, of the determination and request 
that HHSC initiate a search for the parent or LAR; 

(34) if the service coordinator determines that a parent's or 
LAR's contact information described in paragraph (35)(A) of this sub-
section is no longer current: 

(A) make reasonable attempts to locate the parent or 
LAR by contacting a person identified by the parent or LAR in the 
contact information described in paragraph (35)(B) of this subsection; 
and 

(B) notify HHSC, no later than 30 calendar days after 
the date the service coordinator determines the service coordinator is 
unable to locate the parent or LAR, of the determination and request 
that HHSC initiate a search for the parent or LAR; 

(35) request from and encourage the parent or LAR of an 
individual under 22 years of age requesting or receiving supervised 
living or residential support to provide the service coordinator with the 
following information: 

(A) the parent's or LAR's: 

(i) name; 

(ii) address; 

(iii) telephone number; 

(iv) driver license number and state of issuance or 
personal identification card number issued by the Department of Public 
Safety; and 

(v) place of employment and the employer's address 
and telephone number; 

(B) name, address, and telephone number of a relative 
of the individual or other person whom HHSC or the service coordina-
tor may contact in an emergency situation, a statement indicating the 
relationship between that person and the individual, and at the parent's 
or LAR's option: 

(i) that person's driver license number and state of 
issuance or personal identification card number issued by the Depart-
ment of Public Safety; and 

(ii) the name, address, and telephone number of that 
person's employer; and 

(C) a signed acknowledgement of responsibility stating 
that the parent or LAR agrees to: 
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(i) notify the service coordinator of any changes to 
the contact information submitted; and 

(ii) make reasonable efforts to participate in the in-
dividual's life and in planning activities for the individual; 

(36) within three business days after an individual under 22 
years of age begins receiving supervised living or residential support: 

(A) provide the information listed in subparagraph (B) 
of this paragraph to the following: 

(i) the CRCG for the county in which the individ-
ual's LAR lives (see the HHSC website for a listing of CRCG chairper-
sons by county); and 

(ii) the local school district for the area in which the 
individual's residence is located, if the individual is at least three years 
of age, or the early childhood intervention (ECI) program for the county 
in which the individual's residence is located, if the individual is under 
three years of age (see the HHSC website to search for an ECI program 
by zip code or by county); and 

(B) as required by subparagraph (A) of this paragraph, 
provide the following information to the entities described in subpara-
graph (A) of this paragraph: 

(i) the individual's full name; 

(ii) the individual's sex; 

(iii) the individual's ethnicity; 

(iv) the individual's birth date; 

(v) the individual's social security number; 

(vi) the LAR's name, address, and county of resi-
dence; 

(vii) the date of initiation of supervised living or res-
idential support; 

(viii) the address where supervised living or residen-
tial support is provided; and 

(ix) the name and phone number of the person pro-
viding the information; 

(37) for an applicant or individual under 22 years of age 
seeking or receiving supervised living or residential support: 

(A) make reasonable accommodations to promote the 
participation of the LAR in all planning and decision making regarding 
the individual's care, including participating in: 

(i) the initial development and annual review of the 
individual's PDP; 

(ii) decision making regarding the individual's med-
ical care; 

(iii) routine service planning team meetings; and 

(iv) decision making and other activities involving 
the individual's health and safety; 

(B) ensure that reasonable accommodations include: 

(i) conducting a meeting in person, by videocon-
ferencing, or by telephone, as mutually agreed upon by the program 
provider and the LAR; 

(ii) conducting a meeting at a time and location, if 
the meeting is in person, that is mutually agreed upon by the program 
provider and the LAR; 

(iii) if the LAR has a disability, providing reason-
able accommodations in accordance with the Americans with Disabil-
ities Act, including providing an accessible meeting location or a sign 
language interpreter, if appropriate; and 

(iv) providing a language interpreter, if appropriate; 

(C) provide written notice to the LAR of a meeting to 
conduct an annual review of the individual's PDP at least 21 calendar 
days before the meeting date and request a response from the LAR 
regarding whether the LAR intends to participate in the annual review; 

(D) before an individual who is under 18 years of age, 
or who is at least 18 years of age and under 22 years of age and has an 
LAR, moves to another residence operated by the program provider, 
attempt to obtain consent for the move from the LAR unless the move 
is made because of a serious risk to the health or safety of the individual 
or another person; and 

(E) document compliance with subparagraphs (A) - (D) 
of this paragraph in the individual's record; 

(38) in accordance with Chapter 303, Subchapter G of this 
title (relating to Transition Planning) conduct: 

(A) a pre-move site review for an applicant 21 years 
of age or older who is enrolling in the HCS Program from a nursing 
facility or as a diversion from admission to a nursing facility; and 

(B) post-move monitoring visits for an individual 21 
years of age or older who enrolled in the HCS Program from a nursing 
facility or has enrolled in the HCS Program as a diversion from admis-
sion to a nursing facility; 

(39) do the following to inform applicants and individuals 
about responsibilities related to EVV: 

(A) for an applicant who will receive a service that re-
quires the use of EVV from the program provider or through the CDS 
option: 

(i) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information 
form to the applicant or LAR; 

(ii) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining 
the information and to providing a copy to the individual or LAR; 

(iii) provide the individual or LAR with a copy of 
the signed form; 

(iv) perform the activities described in clause (i) -
(iii) of this subparagraph before the individual's enrollment; and 

(v) maintain the completed HHSC Electronic Visit 
Verification Responsibilities and Additional Information form in the 
individual's record; 

(B) for an individual who will receive a service that re-
quires the use of EVV from the program provider or who is transferring 
to another program provider or LIDDA and will receive a service that 
requires the use of EVV from the program provider or through the CDS 
option: 

(i) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information 
form to the individual or LAR; 

(ii) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining 
the information and to providing a copy to the individual or LAR; 
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(iii) provide the individual or LAR with a copy of 
the signed form; 

(iv) perform the activities described in clause (i)-(iii) 
of this subparagraph on or before the effective date of the IPC that 
includes the EVV required service or the effective date of the transfer 
to another program provider or LIDDA; and 

(v) maintain the completed HHSC Electronic Visit 
Verification Responsibilities and Additional Information form in the 
individual's record; and 

(C) for an individual who will receive a service that re-
quires the use of EVV through the CDS option or who will transfer to 
another FMSA and is receiving a service requiring the use of EVV: 

(i) orally explain the information in the HHSC Elec-
tronic Visit Verification Responsibilities and Additional Information 
form to the individual or LAR; 

(ii) sign the HHSC Electronic Visit Verification Re-
sponsibilities and Additional Information form to attest to explaining 
the information and to providing a copy to the individual or LAR; 

(iii) provide the individual or LAR with a copy of 
the signed form; 

(iv) perform the activities described in clause (i)-(iii) 
of this subparagraph before the individual receiving the EVV required 
service through the CDS option or on or before the effective date of the 
transfer to another FMSA; and 

(v) maintain the completed HHSC Electronic Visit 
Verification Responsibilities and Additional Information form in the 
individual's record; 

(40) have contact with an individual in-person, by video-
conferencing, or telephone to provide service coordination during a 
month in which it is anticipated that the individual will not receive an 
HCS Program service unless: 

(A) the individual's HCS Program services have been 
suspended; or 

(B) the service coordinator had an in-person contact 
with the individual that month to comply with §331.11(d) of this title 
(relating to LIDDA's Responsibilities); 

(41) within one business day after the meeting to revise an 
IPC described in §263.503(k) of this chapter (relating to Residential 
Agreements), submit the following documentation to HHSC if the in-
dividual or LAR wants to keep residential support, supervised living, 
or host home/companion care on the individual's IPC: 

(A) a completed HHSC Notification of Service Coordi-
nator Disagreement form; 

(B) a copy of the written notice of proposed eviction 
described in §263.503(h)(3) of this chapter; 

(C) a copy of the written notice to vacate described in 
§263.503(j)(3) of this chapter; 

(D) progress notes from any meetings related to the 
eviction; and 

(E) a copy of the individual's PDP; and 

(42) within one business day after receiving the notice from 
a program provider described in §263.503(m) of this chapter, notify 
HHSC that the individual is no longer delinquent in room or board 
payments. 

§263.902. Permanency Planning. 

(a) The provisions contained in this section apply to an appli-
cant under 22 years of age moving from a family setting and requesting 
supervised living or residential support. 

(b) A LIDDA must, during the enrollment process: 

(1) review the applicant's records, and, if possible, meet the 
applicant before the meeting described in paragraph (3) of this subsec-
tion; 

(2) inform the applicant and LAR: 

(A) of the benefits of living in a family setting; 

(B) that the placement of the applicant is considered 
temporary; and 

(C) that an ongoing permanency planning process is re-
quired; and 

(3) convene a permanency planning meeting with the LAR 
and, as appropriate, the applicant. 

(c) During the permanency planning meeting, the meeting par-
ticipants must: 

(1) discuss and choose one of the following goals: 

(A) to live in the applicant's home or family home 
where the natural supports and strengths of the applicant's family 
are supplemented, as needed, by activities and supports provided or 
facilitated by the LIDDA or program provider; or 

(B) to live in a family-based alternative with a family 
other than the applicant's family who: 

(i) has received specialized training in the provision 
of support and in-home care for an individual under 22 years of age 
with an intellectual disability or a related condition; 

(ii) will provide a consistent and nurturing environ-
ment in a family home that supports a continued relationship with the 
applicant's family to the extent possible; and 

(iii) will provide an enduring, nurturing parental re-
lationship with a specific adult; and 

(2) to accomplish the goal chosen in accordance with para-
graph (1) of this subsection, discuss and identify: 

(A) the issues that led the applicant or LAR to request 
supervised living or residential support; 

(B) the applicant's daily support needs; 

(C) barriers to having the applicant reside in the family 
home; 

(D) supports that would be necessary for the applicant 
to remain in the family home; 

(E) actions that must be taken to overcome the barriers 
and provide the necessary supports; 

(F) the importance for the applicant to live in a long-
term nurturing relationship with a family; 

(G) alternatives to the applicant living in an institutional 
setting; 

(H) the applicant's and LAR's need for information and 
preferences regarding those alternatives; 

(I) how, after the applicant's enrollment, to facilitate 
regular contact between the applicant and the applicant's family, and, 
if desired by the applicant and family, between the applicant and 
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advocates and friends in the community to continue supportive and 
nurturing relationships; 

(J) natural supports and family strengths that will assist 
in accomplishing the identified permanency planning goal; 

(K) activities and supports that can be provided by the 
family, LIDDA, or program provider to achieve the permanency plan-
ning goal; 

(L) assistance needed by the applicant's family: 

(i) in maintaining a nurturing relationship with the 
applicant; and 

(ii) preparing the family for the applicant's eventual 
return to the family home or move to a family-based alternative; and 

(M) action steps, both immediate and long term, for 
achieving the permanency plan goal. 

(d) A LIDDA must make reasonable accommodations to pro-
mote the participation of the LAR in a permanency planning meeting, 
including: 

(1) conducting a meeting in person, by videoconferencing, 
or by telephone, as mutually agreed upon by the LIDDA and LAR; 

(2) conducting a meeting at a time and, if the meeting is in 
person, at a location that is mutually agreed upon by the LIDDA and 
LAR; 

(3) if the LAR has a disability, providing reasonable ac-
commodations in accordance with the Americans with Disabilities Act, 
including providing an accessible meeting location or a sign language 
interpreter, if appropriate; and 

(4) providing a language interpreter, if appropriate. 

(e) A LIDDA must: 

(1) develop a permanency plan using the HHSC Perma-
nency Planning Instrument for Children Under 22 Years of Age form 
found on the HHSC website; 

(2) complete the Permanency Planning Review Screen in 
HHSC data system during enrollment to obtain approval for an appli-
cant to receive residential support or supervised living; 

(3) keep a copy of the Permanency Planning Review Ap-
proval Status View Screen from HHSC data system in the applicant's 
record; and 

(4) provide a copy of the permanency plan to the program 
provider, the applicant, and the LAR. 

(f) A LIDDA must inform the applicant and LAR that they 
may request a volunteer advocate to assist in permanency planning. 

(1) The applicant or LAR may: 

(A) select a person who is not employed by or under 
contract with the LIDDA or a program provider; or 

(B) request the LIDDA to designate a volunteer advo-
cate. 

(2) If an applicant or LAR requests that the LIDDA desig-
nate a volunteer advocate or the LIDDA cannot locate the applicant's 
LAR, the LIDDA must attempt to designate a volunteer advocate to 
assist in permanency planning who is, in order of preference: 

(A) an adult relative who is actively involved with the 
applicant; 

(B) a person who: 

(i) is part of the applicant's natural supports; and 

(ii) is not employed by or under contract with the 
LIDDA or a program provider; or 

(C) a person or a child advocacy organization represen-
tative who: 

(i) is knowledgeable about community services and 
supports; 

(ii) is familiar with the permanency planning philos-
ophy and processes; and 

(iii) is not employed by or under contract with the 
LIDDA or a program provider. 

(3) If a LIDDA is unable to locate a volunteer advocate 
locally, the LIDDA must request assistance from a statewide advocacy 
organization in identifying an available volunteer advocate who meets 
the requirements described in subsection (f)(2)(C) of this section. If 
the statewide advocacy organization is unable to assist the LIDDA in 
identifying a volunteer advocate, the LIDDA must document all efforts 
to designate a volunteer advocate in accordance with subsection (f)(2) 
of this section. 

(g) Until an individual either becomes 22 years of age or is 
no longer receiving supervised living or residential support, a LIDDA 
must do the following six months after the date of the initial perma-
nency planning meeting and every six months thereafter: 

(1) provide written notice to the LAR of a meeting to con-
duct a review of the individual's permanency plan no later than 21 cal-
endar days before the meeting date and include a request for a response 
from the LAR; 

(2) convene a permanency planning meeting with the LAR 
and, if possible, the individual, to review the individual's current per-
manency plan in accordance with subsections (c) and (d) of this section, 
with an emphasis on changes or additional information gathered since 
the last permanency plan was developed; 

(3) during the permanency planning meeting, develop a 
permanency plan using the HHSC Permanency Planning Instrument 
for Children Under 22 Years of Age form available on the HHSC 
website; 

(4) perform the actions regarding a volunteer advocate as 
described in subsection (f) of this section; 

(5) complete the Permanency Planning Review Screen in 
the HHSC data system within 10 calendar days after the date of the 
permanency planning meeting; 

(6) ensure that approval for the individual to continue to 
receive residential support or supervised living is obtained every six 
months from the HHSC executive commissioner or designee; 

(7) keep a copy of the Permanency Planning Review Ap-
proval Status View Screen from the HHSC data system in the individ-
ual's record; 

(8) provide a copy of the permanency plan to the program 
provider, the individual, and the LAR; and 

(9) if the LIDDA determines it is unable to locate the parent 
or LAR, notify the service coordinator of such determination. 

(h) If a LIDDA receives information that an individual under 
22 years of age who has been enrolled in the HCS Program moved 
from a family setting and started receiving supervised living or resi-
dential support, the LIDDA must, within the timeframes described in 
the performance contract between HHSC and the LIDDA: 
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(1) provide an explanation of services and supports and 
other information in accordance with §263.104(e)(1) of this chapter 
(relating to Process for Enrollment of Applicants); and 

(2) take actions to conduct permanency planning as de-
scribed in subsections (b) - (f) of this section. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300609 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER K. DECLARATION OF 
DISASTER 
26 TAC §263.1000 

STATUTORY AUTHORITY 

The new section is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
§263.1000. Exceptions to Certain Requirements During Declaration 
of Disaster. 

(a) HHSC may allow program providers and service coordina-
tors to use one or more of the exceptions described in subsections (c) -
(j) of this section while an executive order or proclamation declaring a 
state of disaster under Texas Government Code §418.014 is in effect. 
HHSC notifies program providers and LIDDAs: 

(1) if it allows an exception to be used; and 

(2) if an exception is allowed to be used, the date the ex-
ception must no longer be used, which may be before the declaration 
of a state of disaster expires. 

(b) In this section "disaster area" means the area of the state 
specified in an executive order or proclamation described in subsection 
(a) of this section. 

(c) Notwithstanding the definition of "implementation plan" in 
§263.3 of this chapter (relating to Definitions), the signature of an indi-
vidual who resides in the disaster area is not required on the individual's 
implementation plan, if: 

(1) the meeting required by §263.302(a)(5)(A) of this chap-
ter (relating to Renewal and Revision of an IPC) is conducted by video-
conferencing or telephone; 

(2) the individual or LAR orally agrees with the implemen-
tation plan; and 

(3) the program provider documents the individual's or 
LAR's oral agreement on the implementation plan. 

(d) Notwithstanding §263.8(a) of this chapter (relating to 
Comprehensive Nursing Assessment), the comprehensive nursing 
assessment completed by an RN is not required to be completed in 
person for an individual who resides in the disaster area, if the RN 
conducts the assessment as a telehealth service or by telephone. 

(e) Notwithstanding §263.104(j)(2)(A)(i)(I)(-a-) and (-b-), 
of this chapter (relating to Process for Enrollment of Applicants), a 
LIDDA is not required to conduct a standardized measure of intel-
lectual functioning in person, or to conduct a standardized measure 
of adaptive abilities in person for an individual who resides in the 
disaster area, if the LIDDA conducts the standardized measures by 
videoconferencing. 

(f) Notwithstanding §263.104(j)(2)(B)(i) of this chapter, a 
LIDDA is not required to conduct an ICAP assessment in person for 
an individual who resides in the disaster area if the LIDDA conducts 
the ICAP assessment by videoconferencing. 

(g) Notwithstanding §263.302(e)(1)(B) of this chapter, a pro-
gram provider is not required to ensure that an individual who resides 
in the disaster area or LAR signs and dates a renewal or revised IPC, if: 

(1) the meeting required by §263.302(a)(4) and 
(b)(3)(D)(ii) of this chapter is conducted by videoconferencing or 
telephone; 

(2) the program provider documents on the renewal or IPC 
the reason for and the topics discussed at the meeting; 

(3) the individual or LAR orally agrees with the renewal or 
revised IPC; and 

(4) the program provider documents the individual's or 
LAR's oral agreement on the renewal or the revised IPC. 

(h) Notwithstanding §263.304(a)(1) of this chapter (relating to 
Service Limits), the service limit of adaptive aids for an individual who 
resides in the disaster area may be exceeded if: 

(1) the requested adaptive aid that causes the service limit 
to be exceeded is: 

(A) an adaptive aid that replaces an adaptive aid de-
stroyed as a result of the disaster; or 

(B) the repair of an adaptive aid that was damaged as a 
result of the disaster; 

(2) the addition of the requested adaptive aid to the indi-
vidual's IPC does not result in: 

(A) the service limit of adaptive aids being exceeded by 
more than $5,000; or 

(B) the individual's IPC cost limit for HCS program ser-
vices being exceeded as described in §263.101(a)(3)(A), (B), and (C) 
of this chapter (relating to Eligibility Criteria for HCS Program Service 
and CFC Services); 

(3) the program provider: 

(A) includes the cost of the requested adaptive aid on 
the revised IPC; and 

(B) submits to HHSC, within 180 days after the effec-
tive date of the order or proclamation described in subsection (a) of this 
section, a written request to HHSC to approve the requested adaptive 
aid that includes: 
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(i) a description of the adaptive aid that is replacing 
the adaptive aid destroyed as a result of the disaster, which may include 
pictures or other descriptive information from a catalog, web-site or 
brochure; 

(ii) a description of the repair to an adaptive aid that 
was damaged as a result of the disaster; 

(iii) one bid for the requested adaptive aid from a 
vendor that includes: 

(I) the total cost of the requested adaptive aid; 
and 

(II) the name, address and telephone number of 
the vendor who must not be a relative of the individual; and 

(iv) a statement from the program provider that the 
adaptive aid is not available through a third party resource; and 

(4) the requested adaptive aid is approved by HHSC. 

(i) Notwithstanding §263.304(a)(3)(A) and (B) of this chapter, 
the service limit of minor home modifications for an individual who 
resides in the disaster area may be exceeded if: 

(1) the requested minor home modification that causes the 
service limit to be exceeded is: 

(A) a minor home modification that replaces a minor 
home modification that was destroyed as a result of the disaster; or 

(B) the repair of a minor home modification that was 
damaged as a result of the disaster; 

(2) the addition of the requested minor home modification 
to the individual's IPC does not result in: 

(A) the service limit of minor home modification being 
exceeded by more than $3,750; or 

(B) the individual's IPC cost limit for HCS program ser-
vices being exceeded as described in §263.101(a)(3)(A), (B), or (C) of 
this chapter; 

(3) the program provider: 

(A) includes the cost of the requested minor home mod-
ification on the revised IPC; 

(B) submits to HHSC, within 180 days after the effec-
tive date of the order or proclamation described in subsection (a) of 
this section, a written request to HHSC to approve the requested minor 
home modification that includes: 

(i) a description of the minor home modification that 
is replacing the minor home modification destroyed as a result of the 
disaster, which may include pictures or other descriptive information 
from a catalog, web-site, or brochure; 

(ii) a description of the repair to a minor home mod-
ification that was damaged as a result of the disaster; 

(iii) one bid for the requested minor home modifica-
tion from a vendor that includes: 

(I) the total cost of the requested minor home 
modification; and 

(II) the name, address and telephone number of 
the vendor who must not be a relative of the individual; and 

(iv) a statement from the program provider that 
the minor home modification is not available through a third party 
resource; and 

(4) the requested minor home modification is approved by 
HHSC. 

(j) Notwithstanding §263.901(e)(9) of this chapter, a service 
coordinator is not required to ensure that an individual who resides in 
the disaster area or LAR sign the PDP, if: 

(1) the meeting required by §263.302(a)(1)(B) and 
(b)(3)(D)(i) of this chapter is conducted by videoconferencing or 
telephone; 

(2) the service coordinator documents on the PDP the rea-
son for and the topics discussed at the meeting; 

(3) the individual or LAR orally agrees with the PDP; and 

(4) the service coordinator documents the individual's or 
LAR's oral agreement on the PDP. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300610 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

CHAPTER 272. TRANSITION ASSISTANCE 
SERVICES 
The Texas Health and Human Services Commission (HHSC) 
adopts amendments to §272.1, concerning Purpose; §272.3, 
concerning Definitions; §272.5, concerning Service Description; 
§272.7, concerning Transition Assistance Services (TAS) in the 
HCS Program; §272.11, concerning Contracting Requirements; 
§272.33, concerning Service Delivery; and §272.41, concerning 
Record Keeping. 
The amendments to §§272.3, 272.7, and 272.33 are adopted 
with changes to the proposed text as published in the September 
16, 2022, issue of the Texas Register (47 TexReg 5713). These 
rules will be republished. 
The amendments to §§272.1, 272.5, 272.11, and 272.41 are 
adopted without changes to the proposed text as published in 
the September 16, 2022, issue of the Texas Register (47 TexReg 
5713), and therefore will not be republished. 
BACKGROUND AND JUSTIFICATION 

The adopted amendments replace the reference to the Depart-
ment of Aging and Disability Services (DADS) with the Texas 
Health and Human Services Commission (HHSC), revise refer-
ences to program rules, and make minor editorial changes for 
clarity. 
COMMENTS 

The 31-day comment period ended October 17, 2022. 
During this period, HHSC did not receive any comments regard-
ing the proposed rules. 
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HHSC revised proposed §272.3(20) to remove the term "work-
ing day" and instead added the term "business day" in §272.3(1) 
to be consistent with the use of "business day" in the waiver 
program rules. HHSC also renumbered the paragraphs in pro-
posed §272.3. Further, HHSC revised proposed §272.33(d) to 
use "business day" instead of "working day." 
HHSC revised proposed §272.3(1), renumbered as §273.(2), to 
add "(CLASS)" in the definition of "case manager" because the 
acronym for Community Living Assistance and Support Services 
must be established before the acronym is used again in §272.3. 
HHSC revised proposed §272.3(2), renumbered as §272.3(3), 
to update the title and the reference to the Community Living 
Assistance and Support Services (CLASS) Program rules. 
HHSC revised proposed §272.3(4), renumbered as §272.3(5), to 
update the reference to the Deaf Blind with Multiple Disabilities 
Program rules. 
HHSC revised proposed §272.3(8), renumbered as §272.3(9), 
and revised §272.7(a) and (b) to update the references to the 
Home and Community-based Services (HCS) Program rules. 
HHSC revised proposed §272.3(13), renumbered as 
§272.3(14), to make the definition of "LAR" consistent with the 
definition of "LAR" in the waiver program rules. 
SUBCHAPTER A. INTRODUCTION 
26 TAC §§272.1, 272.3, 272.5, 272.7 

STATUTORY AUTHORITY 

The amendments are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
§272.3. Definitions. 
The following words and terms have the following meanings when 
used in this chapter, unless the context clearly indicates otherwise: 

(1) Business day--Any day except a Saturday, a Sunday, 
or a national or state holiday listed in Texas Government Code 
§662.003(a) or (b). 

(2) Case manager--The person who is responsible for 
case management activities in the Community Living Assistance and 
Support Services (CLASS), Medically Dependent Children Program 
(MDCP), and Deaf Blind with Multiple Disabilities (DBMD) Pro-
grams. 

(3) CLASS Program--Community Living Assistance and 
Support Services Program. A Medicaid waiver program authorized by 
the Centers for Medicare and Medicaid Services in accordance with 
§1915(c) of the Social Security Act and operated by the Texas Health 
and Human Services Commission (HHSC) under Chapter 259 of this 
title (relating to Community Living Assistance and Support Services 
(CLASS) Program and Community First Choice (CFC) Services). 

(4) Day--A calendar day, unless otherwise specified in the 
text. A calendar day includes Saturday, Sunday, and a national or state 
holiday listed in Texas Government Code §662.003(a) or (b). 

(5) DBMD Program--Deaf Blind with Multiple Disabili-
ties Program. A Medicaid waiver program authorized by the Centers 
for Medicare and Medicaid Services in accordance with §1915(c) of 
the Social Security Act and operated by HHSC under Chapter 260 of 

this title (relating to Deaf Blind with Multiple Disabilities (DBMD) 
Program and Community First Choice (CFC) Services). 

(6) Facility--

(A) a nursing facility, for an individual enrolling in 
MDCP; or 

(B) a nursing facility or an intermediate care facility 
for individuals with an intellectual disability or related conditions 
(ICF/IID), for an individual enrolling in the DBMD Program or 
CLASS Program. 

(7) GRO--General Residential Operation. This term has 
the meaning set forth in Texas Human Resources Code, §42.002. 

(8) HHSC--The Texas Health and Human Services Com-
mission. 

(9) HCS Program--Home and Community-based Services 
Program. A Medicaid waiver program authorized by the Centers for 
Medicare and Medicaid Services in accordance with §1915(c) of the 
Social Security Act and operated by HHSC under Chapter 263 of this 
title (relating to Home and Community-based Services (HCS) Program 
and Community First Choice (CFC)). 

(10) HCS program provider--A person, as defined in 40 
TAC §49.102 (relating to Definitions), that has a contract with HHSC 
to provide HCS Program services, excluding a financial management 
services agency. 

(11) ICF/IID--Intermediate care facility for individuals 
with an intellectual disability or related conditions. An ICF/IID is 
licensed in accordance with Texas Health and Safety Code, Chapter 
252, or certified by HHSC. 

(12) Individual--A person for whom HHSC authorizes the 
delivery of transition assistance services (TAS). 

(13) IPC--Individual plan of care. 

(14) LAR--Legally authorized representative. A person 
authorized by law to act on behalf of another person with regard to 
a matter described in this chapter, including a parent, guardian, or 
managing conservator of a minor, or the guardian of an adult. 

(15) MDCP--Medically Dependent Children Program. A 
Medicaid waiver program authorized by the Centers for Medicare and 
Medicaid Services in accordance with §1915(c) of the Social Security 
Act and operated by HHSC under 1 TAC §353.1155 (relating to Med-
ically Dependent Children Program). 

(16) Nursing facility--A facility licensed in accordance 
with Texas Health and Safety Code, Chapter 242. 

(17) Relative--A person related to another person within 
the fourth degree of consanguinity or within the second degree of affin-
ity. A more detailed explanation of this term is included in the Transi-
tion Assistance Services Orientation Handbook. 

(18) TAC--Texas Administrative Code. A compilation of 
state agency rules published by the Texas State Secretary of State in 
accordance with Texas Government Code, Chapter 2002, Subchapter 
C. 

(19) TAS--Transition assistance services. 

(20) TAS provider--A person, as defined in 40 TAC 
§49.102, that has a contract with HHSC to provide TAS in accordance 
with 40 TAC Chapter 49 (relating to Contracting for Community 
Services). 

§272.7. TAS in the HCS Program. 
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(a) An individual being discharged from a nursing facility, an 
ICF/IID, or a GRO and enrolling in the HCS Program may receive TAS 
from an HCS program provider in accordance with Chapter 263 of this 
title (relating to Home and Community-based Services (HCS) Program 
and Community First Choice (CFC)). 

(b) An HCS program provider may contract with a TAS 
provider to provide TAS in accordance with Chapter 263 of this title. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300633 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

SUBCHAPTER B. TAS PROVIDER 
REQUIREMENTS 
26 TAC §272.11 

STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300634 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

SUBCHAPTER D. SERVICE DELIVERY 
REQUIREMENTS 
26 TAC §272.33 

STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 

of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
§272.33. Service Delivery. 

(a) A TAS provider must: 

(1) deliver TAS to an individual for whom the TAS 
provider receives, from the individual's case manager, a completed 
Transition Assistance Services (TAS) Assessment and Authorization 
form authorized by HHSC; 

(2) deliver to the individual the specific TAS authorized on 
the form; 

(3) purchase TAS for the individual within the monetary 
amount authorized on the form; and 

(4) submit a service claim to HHSC only after all of the 
authorized TAS has been delivered to the individual. 

(b) A TAS provider must complete the delivery of TAS to the 
individual at least two days before the individual's facility discharge 
date unless the delay in delivery is beyond the control of the TAS 
provider. 

(c) If a TAS provider does not deliver the authorized TAS in 
accordance with subsection (b) of this section, the TAS provider must: 

(1) document the following: 

(A) a description of the pending TAS; 

(B) the reason for the delay; 

(C) the date the TAS provider anticipates it will deliver 
the pending TAS or specific reasons why the TAS provider cannot an-
ticipate a delivery date; and 

(D) a description of the TAS provider's ongoing efforts 
to deliver the TAS; and 

(2) at least two days before the facility discharge date, pro-
vide the information described in paragraph (1) of this subsection to: 

(A) the individual or LAR, or in MDCP, the individual's 
primary caregiver; and 

(B) the case manager. 

(d) A TAS provider must, within one business day after TAS 
has been delivered, notify the following persons that TAS has been 
delivered: 

(1) the individual or LAR, or in MDCP, the individual's pri-
mary caregiver; and 

(2) the case manager. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300635 
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Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

SUBCHAPTER E. CLAIM PAYMENTS AND 
DOCUMENTATION 
26 TAC §272.41 

STATUTORY AUTHORITY 

The amendments are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §32.021, which authorizes the Exec-
utive Commissioner of HHSC to adopt rules necessary for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300636 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 
TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 210. USE OF RECLAIMED WATER 
SUBCHAPTER A. GENERAL PROVISIONS 
30 TAC §210.5 

The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) adopts the amendment to §210.5(a) 
Amended §210.5(a) is adopted without change to the proposed 
text as published in the October 7, 2022, issue of the Texas Reg-
ister (47 TexReg 6515) and, therefore, the rule will not be repub-
lished. 
Background and Summary of the Factual Basis for the Adopted 
Rules 

This rulemaking adoption will implement rule changes to 
30 Texas Administrative Code (TAC) Chapter 210 (Use of 
Reclaimed Water) to clarify that an application to obtain an 
authorization under Chapter 210 may be submitted concurrently 

or any time after submittal of an application for a permit to treat 
and dispose of wastewater. 
Section by Section Discussion 

The commission adopts the amendment to §210.5 (Authoriza-
tion for the Use of Reclaimed Water), which contains the require-
ments to obtain an authorization for the use of reclaimed water. 
This change will clarify under §210.5(a) that an application to ob-
tain an authorization under Chapter 210 may be submitted con-
currently or any time after submittal of an application for a permit 
to treat and dispose of wastewater. 
The executive director (ED) is clarifying the timing of the appli-
cation for efficient processing and as an incentive to promote 
reuse. 
Final Regulatory Impact Determination 

The TCEQ reviewed the rulemaking adoption in consideration 
of the regulatory analysis of major environmental rules required 
by Texas Government Code (TGC), §2001.0225 and determined 
that the rulemaking is not subject to TGC, §2001.0225(a) be-
cause it does not meet the definition of a "Major Environmental 
Rule" as defined in TGC, §2001.0225(g)(3). The following is a 
summary of that review. 
Section 2001.0225 applies to a "Major Environmental Rule" 
adopted by a state agency, the result of which is to exceed 
standards set by federal law, exceed express requirements 
of state law, exceed requirements of delegation agreements 
between the state and the federal government to implement 
a state and federal program, or adopt a rule solely under the 
general powers of the agency instead of under a specific state 
law. A "Major Environmental Rule" is a rule, the specific intent 
of which is to protect the environment or reduce risks to human 
health from environmental exposure and that may adversely 
affect in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector or the state. 
The rulemaking adoption will amend the requirements in 30 TAC 
§210.5 for obtaining an authorization for the use of reclaimed wa-
ter. This change will clarify under §210.5(a) that an application 
to obtain an authorization under Chapter 210 may be submitted 
concurrently or any time after submittal of an application for a 
permit to treat and dispose of wastewater. 
Certain aspects of the TCEQ's rules for use of Reclaimed Water 
are intended to protect the environment or reduce risks to human 
health from environmental exposure. However, the rulemaking 
adoption will not adversely affect in a material way the economy, 
a sector of the economy, productivity, competition, or jobs; nor 
will the rulemaking adoption adversely affect in a material way 
the environment, or the public health and safety of the state or 
a sector of the state. Therefore, the commission finds that this 
rulemaking adoption does not fit the TGC, §2001.0225 definition 
of "Major Environmental Rule." 
Even if this rulemaking was a "Major Environmental Rule," this 
rulemaking adoption meets none of the criteria in §2001.0225 
for the requirement to prepare a full Regulatory Impact Analysis. 
First, this rulemaking is not governed by federal law. Second, it 
does not exceed state law but rather adds clarity to the rules that 
implement state law, as the ED is making clear the timing of and 
application for use of Reclaimed Water to promote efficient pro-
cessing and as an incentive to promote reuse. Third, this rule-
making does not come under a delegation agreement or contract 
with a federal program, and finally, is not being adopted under the 
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♦ ♦ ♦ 

TCEQ's general rulemaking authority. This rulemaking adoption 
is authorized under existing state law found in the Texas Water 
Code Chapter 26 (Water Quality Control) and §11.1271(e) that 
gives the commission authority to establish and regulate water 
quality, set standards to prevent the disposal of waste that is inju-
rious to the public health, to control plans and specifications for 
treatment facilities, sewer systems, and disposal systems that 
transport, treat, or dispose of primarily domestic wastes, and 
specifically with §11.1271(e), requires the commission, in con-
junction with the Texas Water Development Board, to develop 
model water conservation programs for different types of water 
suppliers that suggest best management practices for achiev-
ing the highest practicable levels of water conservation and ef-
ficiency achievable for each specific type of water supplier. Be-
cause this adoption does not constitute a major environmental 
rule, a regulatory impact analysis is not required. 
The commission invited public comment regarding the Draft 
Regulatory Impact Analysis during the public comment period. 
No comments were received on the regulatory impact analysis 
determination. 
Takings Impact Assessment 
The TCEQ evaluated the rulemaking adoption and performed an 
analysis of whether it constitutes a taking under TGC, Chapter 
2007. 
The specific purpose of the rulemaking adoption is to amend 30 
TAC Chapter 210 (Use of Reclaimed Water) to clarify that an ap-
plication to obtain an authorization under Chapter 210 may be 
submitted concurrently or any time after submittal of an applica-
tion for a permit to treat and dispose of wastewater. Promulga-
tion and enforcement of the adopted rule amendments will not 
be a statutory or constitutional taking of private real property be-
cause, as the commission's analysis indicates, TGC, Chapter 
2007 does not apply to these adopted rules because these rules 
do not impact private real property in a manner that would re-
quire compensation to private real property owners under the 
United States Constitution or the Texas Constitution. Specifi-
cally, the rulemaking adoption does not apply to or affect any 
landowner's rights in any private real property because it does 
not burden (constitutionally), restrict, or limit any landowner's 
right to real property and reduce any property's value by 25% 
or more beyond that which would otherwise exist in the absence 
of the regulations. These Chapter 210 rule amendments do not 
regulate property but instead regulate the use of Reclaimed Wa-
ter. The primary purpose of the rulemaking is to amend 30 TAC 
§210.5(e), to clarify that an application to obtain an authorization 
under Chapter 210 may be submitted concurrently or any time 
after submittal of an application for a permit to treat and dispose 
of wastewater. The rulemaking adoption is reasonably taken to 
fulfill requirements of state law. Therefore, the rulemaking adop-
tion will not cause a taking under TGC, Chapter 2007. 
Consistency with the Coastal Management Program 

The commission reviewed the rulemaking adoption and found 
that it is neither identified in Coastal Coordination Act implemen-
tation rules, 31 TAC §505.11(b)(2) or (4), nor will they affect any 
action/authorization identified in Coastal Coordination Act imple-
mentation rules, 31 TAC §505.11(a)(6). Therefore, the rulemak-
ing adoption is not subject to the Texas Coastal Management 
Program. 
The commission invited public comments regarding the consis-
tency with the CMP during the public comment period. No com-
ments were received regarding the CMP. 

Public Comment 
The commission held a public hearing on November 7, 2022. 
The comment period closed on November 8, 2022. No public 
comments were received. 
Statutory Authority 

The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) adopts these amendments to TCEQ 
rules under Texas Water Code (TWC) Chapters 5, 11, and 
26. TWC, §5.013 establishes the general jurisdiction of the 
commission, while TWC §5.102 provides the commission with 
the authority to carry out its duties and general powers under 
its jurisdictional authority as provided by TWC, §5.103. TWC, 
§5.103 requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. TWC, §5.120 requires the commission to administer 
the law so as to promote judicious use and maximum conserva-
tion and protection of the environment and the natural resources 
of the state. TWC, §26.011, provides the commission with the 
authority to establish the level of quality to be maintained in, and 
to control the quality of, the water in the state. TWC, §26.027, 
authorizes the commission to issue permits for the discharge 
of waste or pollutants into or adjacent to water in the state. 
TWC, §26.0271 allows, at the request of an Applicant in any 
permit or amendment to a permit issued under Chapter 26, for 
the commission to authorize a wastewater treatment facility to 
contribute treated domestic wastewater, produced by the facility 
as reclaimed water, to a reuse water system if the commission 
has approved the use of reclaimed water from the wastewater 
treatment facility. TWC, §26.034, provides the commission with 
the authority, on a case-by-case basis, to review and approve 
plans and specifications for treatment facilities, sewer systems, 
and disposal systems that transport, treat, or dispose of primar-
ily domestic wastes. TWC, §26.041, gives the commission the 
authority to set standards to prevent the disposal of waste that 
is injurious to the public health; and TWC, §26.121, gives the 
commission the authority to set standards to prohibit unautho-
rized discharges into or adjacent to water in the state. Finally, 
TWC, §11.1271(e), requires the commission, in conjunction with 
the Texas Water Development Board, to develop model water 
conservation programs for different types of water suppliers 
that suggest best management practices for achieving the 
highest practicable levels of water conservation and efficiency 
achievable for each specific type of water supplier. 
The adopted amendments implement TWC, §§5.013, 5.102, 
5.103, 5.120, 26.011, 26.027. 26.0271, 26.034, 26.041, 26.121, 
and 11.1271(e). 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 10, 
2023. 
TRD-202300655 
Guy Henry 
Acting Deputy Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 2, 2023 
Proposal publication date: October 7, 2022 
For further information, please call: (512) 239-2678 
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TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 10. TEXAS WATER 
DEVELOPMENT BOARD 

CHAPTER 358. STATE WATER PLANNING 
GUIDELINES 
SUBCHAPTER B. DATA COLLECTION 
31 TAC §358.6 

The Texas Water Development Board (TWDB) adopts 31 Texas 
Administrative Code §358.6. The proposal is adopted without 
changes as published in the December 2, 2022, issue of the 
Texas Register (47 TexReg 8028). The rule will not be repub-
lished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED AMENDMENT. 
Certain retail public utilities are required by Texas Water Code, 
Chapter 16 to submit water loss audits to the TWDB. The TWDB 
proposes a new validation requirement on water loss audits re-
quired by certain retail public utilities. Additionally, the TWDB 
is clarifying how it will apply water loss thresholds to retail pub-
lic utilities based on a utility's service connection density and is 
adjusting the water loss threshold values to better ensure water 
loss mitigation is included as an effective strategy of utilities re-
ceiving financial assistance for drinking water projects. 
SECTION BY SECTION DISCUSSION OF ADOPTED AMEND-
MENTS. 
Subchapter B. Data Collection. 

Section 358.6. Water Loss Audits. 

Section 358.6(a) is revised to remove the definition of "Category 
or Categories" in §358.6(a)(5) to add a new definition of "Valida-
tion," relating to the process of review of water loss audits and 
related data submitted to the TWDB for administrative complete-
ness. 
Section 358.6(a) is revised to remove the definition of "Unavoid-
able annual real loss" in §358.6(a)(12) because it is no longer 
used in the rule. 
Section 358.6(b) is revised to remove the stated effective date 
of §358.6(b)(4) as it has occurred, and the section is currently 
effective and operative. 
Section 358.6(b) is revised to add new §358.6(b)(5) to provide 
a validation requirement for water loss audits and related data 
submitted to the TWDB and require the TWDB to create new 
validation guidelines. 
Section 358.6(c) is revised to require that validation of a water 
loss audit is also required for the executive administrator to de-
termine whether a water loss audit is administratively complete. 
Section 358.6(e) is revised to clarify which water loss thresholds 
the TWDB will apply to certain retail public utilities. 
Previous Section 358.6(e)(1) is removed to help clarify how the 
TWDB applies water loss thresholds of retail public utilities by 
service connection density. 
Section 358.6(e)(2) is renumbered to §358.6(e)(1). 

New §358.6(e)(1) clarifies how the TWDB will apply water loss 
thresholds to certain retail public utilities to conform with industry 
standard. It applies to those retail public utilities with more than 
or equal to 32 service connections per mile rather than popula-
tion of 10,000 or fewer persons and a service connection density 
of more than or equal to 32 connections per mile. 
New §358.6(e)(1)(B) revises the real loss threshold for these re-
tail public utilities to be less than 30 gallons per connection per 
day from 50 gallons per connection per day based on currently 
available water loss data to the TWDB. 
Previous Section 358.6(e)(3) is renumbered to §358.6(e)(2). 
New §358.6(e)(2) clarifies how the TWDB will apply water loss 
thresholds to certain retail public utilities to conform with indus-
try standard. It applies new water loss thresholds to certain re-
tail public utilities with less than 32 service connections per mile 
rather than a population of 10,000 or fewer persons and a ser-
vice connection density less than 32 connections per mile. 
New §358.6(e)(2)(B) clarifies that real loss will be calculated 
based on a connection per day standard rather than a connection 
per mile standard to conform with industry standard. It revises 
the real loss threshold for these retail public utilities to be less 
than 57 gallons per connection per day from 1,600 gallons per 
mile per day. 
Previous Section 358.6(e)(4) is renumbered to §358.6(e)(3). 
New §358.6(e)(3) applies new water loss thresholds to utilities 
with a volume of wholesale water sales that flow through the 
retail distribution system. 
New §358.6(e)(3)(A) removes the use of a modified calculation 
that includes wholesale volume to calculate apparent water loss 
and instead requires that apparent water loss expressed as gal-
lons per connection per day must be less than the utility's allowed 
apparent water loss. 
New §358.6(e)(3)(B) removes the use of a utility's unavoidable 
annual real loss as a method for calculating real loss. It instead 
requires that real loss, expressed as gallons per connection per 
day and including a wholesale factor that accounts for wholesale 
water volume must be less than the applicable real water loss 
thresholds as stated in proposed new §§358.6(e)(1) or (e)(2). 
REGULATORY IMPACT ANALYSIS DETERMINATION (Texas 
Government Code §2001.0225) 
The TWDB reviewed the rulemaking in light of the regulatory 
analysis requirements of Texas Government Code §2001.0225 
and determined that the rulemaking is not subject to Texas Gov-
ernment Code §2001.0225, because it does not meet the defini-
tion of a "major environmental rule" as defined in the Administra-
tive Procedure Act. A "major environmental rule" is defined as a 
rule with the specific intent to protect the environment or reduce 
risks to human health from environmental exposure, a rule that 
may adversely affect in a material way the economy or a sector 
of the economy, productivity, competition, jobs, the environment, 
or the public health and safety of the state or a sector of the state. 
The intent of the rulemaking is to clarify how the TWDB will eval-
uate water loss audits submitted to it that are statutorily required 
for certain retail public utilities in compliance with Texas Water 
Code Chapter 16. 
Even if the rule were a major environmental rule, Texas Govern-
ment Code §2001.0225 still would not apply to this rulemaking 
because Texas Government Code §2001.0225 only applies to a 
major environmental rule, the result of which is to: (1) exceed 
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a standard set by federal law, unless the rule is specifically re-
quired by state law; (2) exceed an express requirement of state 
law, unless the rule is specifically required by federal law; (3) 
exceed a requirement of a delegation agreement or contract be-
tween the state and an agency or representative of the federal 
government to implement a state and federal program; or (4) 
adopt a rule solely under the general powers of the agency in-
stead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: (1) does 
not exceed any federal law; (2) does not exceed an express re-
quirement of state law; (3) does not exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; and (4) is not proposed solely un-
der the general powers of the agency, but rather complies in-
stead with Section 16.0121, Texas Water Code. Therefore, this 
rule does not fall under any of the applicability criteria in Texas 
Government Code §2001.0225. 
TAKINGS IMPACT ASSESSMENT (Texas Government Code 
§2007.043) 
The TWDB evaluated this rulemaking and performed an anal-
ysis of whether it constitutes a taking under Texas Government 
Code, Chapter 2007. The specific purpose of this rule is to clarify 
water loss audit thresholds for certain retail public utilities. The 
rule would substantially advance this stated purpose by requir-
ing validation of water loss audit data submitted to the TWDB 
while also measuring water loss based on a retail public utility's 
service connection density rather than population and service 
connection density to match industry standards. 
The TWDB's analysis indicates that Texas Government Code, 
Chapter 2007 does not apply to this rule because this is an ac-
tion that is reasonably taken to fulfill an obligation mandated 
by state law which is exempt under Texas Government Code 
§2007.003(b)(4). The TWDB is the agency charged with com-
piling this information for the appropriate development of water 
management strategies to be included in local, regional water 
plans. 
Nevertheless, the TWDB further evaluated this rule and per-
formed an assessment of whether it constitutes a taking under 
Texas Government Code Chapter 2007. Promulgation and en-
forcement of this rule would be neither a statutory nor a consti-
tutional taking of private real property. Specifically, the subject 
proposed regulation does not affect a landowner's rights in pri-
vate real property because this rulemaking does not burden, re-
strict, or limit the owner's right to property and reduce its value 
by 25% or more beyond that which would otherwise exist in the 
absence of the regulation. In other words, this rule requires com-
pliance with existing statewide water loss auditing requirements 
in Chapter 16, Texas Water Code without burdening or restricting 
or limiting the owner's right to property and reducing its value by 
25% or more. Therefore, the proposed rule does not constitute 
a taking under Texas Government Code, Chapter 2007. 
PUBLIC COMMENTS (Texas Government Code 
§2001.033(a)(1)) 
The public comment period for this rulemaking ended on January 
2, 2022. The following is a compilation of the public comments 
received including a response to each. 
Section 358.6(b)(5) Validation Requirements for Water Loss Au-
dits 

Comment: 

Several commenters submitted comments related to the pro-
posed validation requirements for water loss audits. The Na-
tional Wildlife Federation commends the TWDB for its efforts 
in implementing a new program. San Antonio Water System 
(SAWS) supports better audit data and performing water loss 
audits. SAWS requested to review the proposed TWDB guide-
lines for training certified validators. The City of Irving (City) also 
inquired about proposed TWDB validation guidelines, the timing 
related to it, for training related to water loss audit validation and 
for scheduling validations, and what impact the failure to sched-
ule a validation audit will have on an entity requesting financial 
assistance. The City also asked if there were any proposed ex-
emptions from the validation requirement related to water loss 
audits. El Paso Water requested the TWDB to provide training 
for water loss audit validations. 
Response: 
The TWDB acknowledges these comments. The first required 
water loss audit validation will be for the 2024 water loss audit 
that is due to the TWDB by May 1, 2025. The TWDB will be work-
ing with interested utilities prior to that date as the program is es-
tablished. The TWDB water loss audit validation guidelines will 
be based on current validation guidelines developed by the Wa-
ter Research Foundation, a leading research organization made 
up of the WateReuse Association, the Water and the Environ-
ment Federation, and the American Water Works Association, 
that works towards advancing the science of all water to meet 
the evolving needs of the water sector. The water loss audit vali-
dation guidelines will also be based on the recognized methodol-
ogy used by the American Water Works Association Water Loss 
Control Committee. The TWDB is still in the process of finalizing 
its water loss audit validation guidelines. These guidelines will 
be complete prior to the 2025 effective date of the requirement 
as proposed in the rule. 
The TWDB does not plan to provide training to certify validators. 
Further, the TWDB intends to provide validation services directly 
to utilities when the validation requirements become effective. 
Should a utility prefer, there are firms that provide training certi-
fying water loss audit validators and are recognized as providing 
certification through recognized training. The TWDB does not 
anticipate that financial assistance applications of affected utili-
ties will be negatively affected by the requirement to perform a 
validation of a water loss audits and there are currently no ex-
emptions provided in rule to the validation requirement related 
to water loss audits. The TWDB is in the process of determining 
which utilities may be asked to participate in validation prior to 
2025. 
The TWDB proposes no changes to the rule in response to these 
comments. 
Section 358.6(e), Water Loss Data and Related Thresholds 

Comment: 
Several commenters asked about the new proposed water loss 
thresholds. SAWS asked how the 30 gallons per connection per 
day was derived, whether the standard was "achievable" and 
"appropriate," and how the TWDB will address variability and 
anomalies, e.g. drought, extreme temperatures and "workforce 
constraints," in terms of compliance with the thresholds? The 
National Wildlife Federation, El Paso Water, and Mr. Alan Wyatt 
also inquired how the proposed gallons per connection per day 
was derived. Mr. Wyatt asked additionally if other frameworks 
were considered and why thresholds for "apparent loss" were be-
ing dropped. The City questioned how the TWDB defined "con-
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nection." El Paso Water also submitted comments about service 
connection density. It asked how "allowed apparent loss" was 
calculated and submitted additional comments inquiring about 
the effects on a utility when it exceeds the water loss thresholds 
for both apparent loss and real loss. El Paso Water also inquires 
about why "unavoidable real loss" has been deleted from the 
rule. 
Response: 
The real loss threshold of 30 gallons per connection per day, for 
utilities with 32 or more connections per mile, was derived from 
quality-controlled water loss audit data submitted to the TWDB 
from 2015 to 2020. TWDB staff analyzed the water loss audit 
data submitted from 2015 to 2020 and determined the median 
value as an appropriate threshold for each connection density 
used for setting the thresholds for real water loss. Connection 
means service connection, the number of connections extending 
from the water main to supply water to a customer or use, ex-
cluding fire hydrants or flushing. It includes pressurized piping 
connections, including fire connections, whether active or inac-
tive. This may differ from the number of customer or accounts 
the utility serves. Connection density and the use of a single de-
lineation at 32 connections was used for a simplified approach 
to determining the threshold (as is used by the American Wa-
ter Works Association's Water Loss Control Committee) and has 
been used as a delineation between high density and low density 
water utilities since the thresholds were originally established. 
The water loss thresholds are used as an indicator of water loss 
that exceeds that of comparable utilities and are used by the 
TWDB to determine when mitigation of water loss is required by 
utilities requesting financial assistance for a water supply project 
from TWDB. The thresholds are not intended to be targets for 
water loss performance. 
With respect to issues related to variability, neither the current 
water loss rules nor the proposed amendments address the com-
menters concerns. The TWDB works with all utilities in review-
ing their water loss audits and considers all pertinent information 
when reviewing a request for financial assistance. Additionally, 
the thresholds were developed using data from six years of qual-
ity-controlled water loss audits; therefore, any variability in the 
data used to derive the threshold is likely minimal. 
The thresholds for apparent loss remain. Allowed apparent 
loss as a threshold for apparent loss is a utility-specific value 
derived from a calculation that accounts for the components of 
apparent loss: customer meter accuracy loss, data handling 
errors, and unauthorized consumption. Apparent loss = ((0.053 
Vm)+(0.0025Vba)+(0.0025 Vba))/(365Nc). Where Vm is the 
billed metered volume of the water loss audit, Vba is the billed 
authorized volume of water from the audit, and Nc is the num-
ber of service connections. A reference to apparent loss as 
part of the wholesale factor was removed because it was not 
necessary. The wholesale factor calculation does not consider 
a utility's apparent loss. Under the proposed rules, unavoid-
able real loss will no longer be used as a metric for real loss 
thresholds or elsewhere, therefore, the definition is no longer 
necessary. Unavoidable real loss remains as a calculated value 
on the water loss audit worksheet. 
Thresholds are applied when a utility is applying for financial 
assistance for a water supply project. If the utility's water loss 
meets or exceeds the applicable threshold for that utility, the re-
tail public utility must use a portion of any financial assistance 

received from the board to mitigate the utility's water loss. The 
retail public utility in conjunction with the executive administrator 
determine the mitigation required for the project. 
The TWDB proposes no changes to the rule in response to these 
comments. 
Comments Related to Combined Real Loss Indicator 

Comment: 
Mr. Wyatt commented that the TWDB should use Combine Real 
Loss Indicator (CRLI) in its water loss audit calculations for future 
usefulness. Both Mr. Wyatt and the National Wildlife Federation 
commented that the TWDB should consider using a "Good Per-
formance Level" as that term is used in a report published by the 
National Wildlife Federation. 
Response: 
The TWDB acknowledges these comments. TWDB's proposed 
water loss thresholds are based on six years of quality-controlled 
water loss audit data. These proposed thresholds, along with the 
current threshold framework, balances the need for many utilities 
to mitigate water loss with the efficient use of state resources and 
the variability in factors for the cause and the mitigation of losses. 
Our proposed thresholds do increase the number of potentially 
affected utilities from the current thresholds. 
The TWDB proposes no changes to the rule in response to these 
comments. 
AGENCY REVIEW OF EXISTING RULES (Texas Government 
Code §2001.039) 
The TWDB reviewed the rulemaking in light of the statutory re-
quirement for the Agency to review existing rules in Texas Gov-
ernment Code §2001.039 and has determined that the rulemak-
ing to 31 TAC §358.6 is necessary to comply with §6.101, which 
provides the TWDB with the authority to adopt rules necessary 
to carry out the powers and duties in the Water Code and also 
specifically under §16.0121, Texas Water Code, which imposes 
a requirement on the TWDB to develop methodologies for water 
loss audits. Therefore, the rulemaking is re-adopted with amend-
ments. 
STATUTORY AUTHORITY (Texas Government Code 
§2001.033(a)(2)) 
The amendment is adopted under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority to 
adopt rules necessary to carry out the powers and duties in the 
Water Code and other laws of the State, and also under the au-
thority of Texas Water Code Section 6.0121. 
Cross-reference to statute: This rulemaking affects Texas Water 
Code, Chapter 16, Subchapter B. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300619 
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Ashley Harden 
General Counsel 
Texas Water Development Board 
Effective date: March 1, 2023 
Proposal publication date: December 2, 2022 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 

CHAPTER 363. FINANCIAL ASSISTANCE 
PROGRAMS 
The Texas Water Development Board (TWDB) adopts 31 Texas 
Administrative Code (TAC) §363.45 and amends 31 TAC §363.2 
relating to the use of Alternative Delivery Guidance. 31 TAC 
§363.2 is adopted with changes to the text as published in the 
December 2, 2022, issue of the Texas Register (47 TexReg 
8031) and will be republished. 31 TAC §363.45 is adopted with-
out changes as published in the December 2, 2022, issue of the 
Texas Register (47 TexReg 8031) and will not be republished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE AMENDMENT. 
The Texas Legislature amended Texas Government Code Chap-
ter 2269 to allow the use of alternative project delivery methods 
for the construction of public works projects, including water and 
wastewater projects, financed by the TWDB. Regardless of the 
project delivery method employed, all applicants for TWDB pro-
gram funding must meet program requirements. 
To accommodate methods such as Construction Manager-at-
Risk (CMAR) and Design-Build (D-B) in addition to the more 
common Design-Bid-Build, the TWDB has prepared guidance 
for the use of CMAR and DB delivery methods. In conjunction 
with these amendments, the guidance will provide further detail 
and explanation. The additions and amendments to TWDB rules 
incorporate this document to provide the guidance necessary for 
efficient use of these delivery methods with projects financed by 
the TWDB. 
SECTION BY SECTION DISCUSSION OF THE AMEND-
MENTS. 
31 TAC §363.2(2) Definitions of Terms 

Section 363.2 is amended by adding new paragraph (2) "Alter-
native Delivery Guidance" to identify the Guidance for Use of 
Construction-Manager-at-Risk and Design-Build Project Deliv-
ery Methods that provides for the alternative methods of delivery. 
All subsequent paragraphs are renumbered. 
31 TAC §363.45 Use of Alternative Delivery Guidance 

Section 363.45 is added to describe the process by which an 
applicant will use an alternative delivery method rather than De-
sign-Bid-Build project delivery. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS (Texas Government Code §2001.024(a)(4)) 
Ms. Rebecca Trevino, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern-
ments as a result of the rulemaking. For the first five years these 
rules are in effect, there is no expected additional cost to state 
or local governments resulting from their administration. 
These rules are not expected to result in reductions in costs to 
either state or local governments. There is no change in costs 

for state and local governments. Any savings will relate to local 
project costs. These rules are not expected to have any impact 
on state or local revenues. The rules do not require any increase 
in expenditures for state or local governments as a result of ad-
ministering these rules. Additionally, there are no foreseeable 
implications relating to state or local governments' costs or rev-
enue resulting from these rules. While these rules do not di-
rectly result in changes in costs for state or local governments, 
the use of alternative delivery methods in general may provide 
cost savings to local governments who utilize those methods. 
These rules clarify that local governments may use these statuto-
rily-authorized alternative delivery methods for TWDB-financed 
projects. 
Because these rules will not impose a cost on regulated per-
sons, the requirement included in Texas Government Code, 
§2001.0045 to repeal a rule does not apply. Furthermore, the 
requirement in §2001.0045 does not apply because these rules 
are amended to reduce the burden or responsibilities imposed 
on regulated persons by the rule; are necessary to protect water 
resources of this state as authorized by the Texas Water Code; 
and are necessary to protect the health, safety, and welfare of 
the residents of this state. 
PUBLIC BENEFITS AND COSTS (Texas Government Code 
§2001.024(a)(5)) 
Ms. Rebecca Trevino also has determined that for each year 
of the first five years the rulemaking is in effect, the public will 
benefit from the rulemaking as it clarifies requirements for TWDB 
borrowers. Ms. Trevino also has determined that for each year 
of the first five years the rulemaking is in effect, the rules will not 
impose an economic cost on persons required to comply with 
the rule as participation in TWDB financial assistance programs 
is voluntary. 
LOCAL EMPLOYMENT IMPACT STATEMENT (Texas Govern-
ment Code §2001.022) 
The TWDB has determined that a local employment impact 
statement is not required because the rule does not adversely 
affect a local economy in a material way for the first five years 
that the rule is in effect because it will impose no new require-
ments on local economies. The TWDB also has determined that 
there will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities as a result of enforcing 
this rulemaking. The TWDB also has determined that there is 
no anticipated economic cost to persons who are required to 
comply with the rulemaking. Therefore, no regulatory flexibility 
analysis is necessary. 
REGULATORY IMPACT ANALYSIS DETERMINATION (Texas 
Government Code §2001.0225) 
The TWDB reviewed the rulemaking in light of the regulatory 
analysis requirements of Texas Government Code §2001.0225 
and determined that the rulemaking is not subject to Texas Gov-
ernment Code §2001.0225, because it does not meet the defini-
tion of a "major environmental rule" as defined in the Administra-
tive Procedure Act. A "major environmental rule" is defined as a 
rule with the specific intent to protect the environment or reduce 
risks to human health from environmental exposure, a rule that 
may adversely affect in a material way the economy or a sector 
of the economy, productivity, competition, jobs, the environment, 
or the public health and safety of the state or a sector of the state. 
The intent of the rulemaking is to clarify requirements for TWDB 
borrowers. 
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Even if the rule were a major environmental rule, Texas Govern-
ment Code §2001.0225 still would not apply to this rulemaking 
because Texas Government Code §2001.0225 only applies to a 
major environmental rule, the result of which is to: (1) exceed 
a standard set by federal law, unless the rule is specifically re-
quired by state law; (2) exceed an express requirement of state 
law, unless the rule is specifically required by federal law; (3) 
exceed a requirement of a delegation agreement or contract be-
tween the state and an agency or representative of the federal 
government to implement a state and federal program; or (4) 
adopt a rule solely under the general powers of the agency in-
stead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: (1) does 
not exceed any federal law; (2) does not exceed an express re-
quirement of state law; (3) does not exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; and (4) is not proposed solely under 
the general powers of the agency, but rather under Texas Water 
Code §§15.001, 15.6041, and 15.605. Therefore, this rule does 
not fall under any of the applicability criteria in Texas Govern-
ment Code §2001.0225. 
TAKINGS IMPACT ASSESSMENT (Texas Government Code 
§2007.043) 
The TWDB evaluated this rule and performed an analysis of 
whether it constitutes a taking under Texas Government Code, 
Chapter 2007. The specific purpose of this rule is to clarify re-
quirements for TWDB borrowers. The rule would substantially 
advance this stated purpose by ensuring consistency with cur-
rent law and improving the effectiveness of the financing pro-
grams. 
The TWDB's analysis indicates that Texas Government Code, 
Chapter 2007 does not apply to this rule because this is an ac-
tion that is reasonably taken to fulfill an obligation mandated 
by state law, which is exempt under Texas Government Code 
§2007.003(b)(4). The TWDB is the agency that reviews contract 
documents, including those using alternative delivery methods. 
Nevertheless, the TWDB further evaluated this rule and per-
formed an assessment of whether it constitutes a taking under 
Texas Government Code Chapter 2007. Promulgation and en-
forcement of this rule would be neither a statutory nor a con-
stitutional taking of private real property. Specifically, the sub-
ject regulation does not affect a landowner's rights in private real 
property because this rulemaking does not burden, restrict, or 
limit the owner's right to property and reduce its value by 25% 
or more beyond that which would otherwise exist in the absence 
of the regulation. In other words, this rule requires compliance 
with state law regarding construction of public works projects fi-
nanced by the TWDB without burdening or restricting or limit-
ing the owner's right to property and reducing its value by 25% 
or more. Therefore, the rule does not constitute a taking under 
Texas Government Code, Chapter 2007. 
GOVERNMENT GROWTH IMPACT STATEMENT (Texas Gov-
ernment Code §2001.0221) 
The TWDB reviewed the rulemaking in light of the government 
growth impact statement requirements of Texas Government 
Code §2001.0221 and has determined, for the first five years the 
rule would be in effect, the rule will not: (1) create or eliminate a 
government program; (2) require the creation of new employee 
positions or the elimination of existing employee positions; (3) 

require an increase or decrease in future legislative appropria-
tions to the agency; (4) require an increase or decrease in fees 
paid to the agency; (5) create a new regulation; (6) expand, 
limit, or repeal an existing regulation; (7) increase or decrease 
the number of individuals subject to the rule's applicability; or 
(8) positively or adversely affect this state's economy. 
PUBLIC COMMENTS (Texas Government Code 
§2001.033(a)(1)) 
No public comments were received during the public comment 
period. 
SUBCHAPTER A. GENERAL PROVISIONS 
DIVISION 1. INTRODUCTORY PROVISIONS 
31 TAC §363.2 

STATUTORY AUTHORITY (Texas Government Code 
§2001.024(a)(3)) 
The amendment is adopted under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority 
to adopt rules necessary to carry out the powers and duties in 
the Water Code and other laws of the State, and also under the 
authority of Texas Water Code §§15.439, 15.537, 17.183, and 
17.186. 
This rulemaking affects Water Code, Chapters 15 and 17. 
§363.2. Definitions of Terms. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 
Words defined in the Texas Water Code, Chapter 15, 16 or 17, and not 
defined here shall have the meanings provided by the appropriate Texas 
Water Code chapter. 

(1) Applicant--The entity applying for financial assistance, 
including the entity that receives the financial assistance, the entity that 
owns the project funded under this chapter, or an entity authorized to 
act on behalf of the applicant. 

(2) Alternative Delivery Guidance--A document prepared 
by the Board after public review and comment and reviewed periodi-
cally that identifies alternative methods of project delivery available to 
applicants for financial assistance and the requirements for utilizing an 
alternative delivery method. 

(3) Board--Texas Water Development Board. 

(4) Building--Erecting, building, acquiring, altering, re-
modeling, improving, or extending a water supply project, treatment 
works, or flood control measures. 

(5) Certification of trust--An instrument executed by a 
home-rule municipality pursuant to Chapter 104, Local Government 
Code, governing the management of the loan proceeds in accordance 
with §114.086, Texas Property Code. 

(6) Closing--The time at which the requirements for loan 
closing have been completed under §363.42 of this title (relating to 
Loan Closing) and an exchange of debt for delivery of funds to either 
the applicant, an escrow agent bank, or a trust agent has occurred. 

(7) Commission--Texas Commission on Environmental 
Quality. 

(8) Commitment--An offer by the board to provide finan-
cial assistance to an applicant who timely fulfills the conditions re-
quired in a board resolution. 
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(9) Construction account--A separate account created and 
maintained for the deposit of loan funds and utilized by the applicant 
to pay eligible expenses of the project. 

(10) Corporation--A nonprofit water supply corporation 
created and operating under Texas Water Code, Chapter 67. 

(11) Debt--All bonds, notes, certificates, book-entry obli-
gations, and other obligations authorized to be issued by any political 
subdivision. 

(12) Department--Texas Department of State Health Ser-
vices. 

(13) Escrow account--A separate account maintained by an 
escrow agent for the board's deposit of escrowed funds until such funds 
are eligible for release to the construction account. 

(14) Escrow agent--Any of the following: 

(A) a state or national bank designated by the comptrol-
ler as a state depository institution in accordance with Texas Govern-
ment Code, Chapter 404, Subchapter C; 

(B) a custodian of collateral as designated in accor-
dance with Texas Government Code, Chapter 404, Subchapter D; or 

(C) a municipal official responsible for managing the 
fiscal affairs of a home-rule municipality in accordance with Local 
Government Code, Chapter 104. 

(15) Executive administrator--The executive administrator 
of the board or a designated representative. 

(16) Financial assistance--Loans, grants, or state acquisi-
tion of facilities by the board pursuant to the Texas Water Code, Chap-
ters 15, Subchapters B, C, E, G, H, O, P, and Q; Chapter 16, Subchapters 
E, and F; Chapter 17, Subchapters D, F, G, I, K, and L; and Chapter 36, 
Subchapter L. 

(17) Grants--Financial assistance provided by the board for 
which repayment is not required. 

(18) Innovative technology--Nonconventional methods of 
treatment such as rock reed, root zone, ponding, irrigation or other tech-
nologies which represent a significant advance in the state of the art. 

(19) Legislative Designation--A designation made by the 
legislature in accordance with §16.051(f) and (g), Texas Water Code. 

(20) Municipal use in gallons per capita per day--The total 
average daily amount of water diverted or pumped for treatment for 
potable use by a public water supply system. The calculation is made 
by dividing the water diverted or pumped for treatment for potable use 
by population served. Indirect reuse volumes shall be credited against 
total diversion volumes for the purpose of calculating gallons per capita 
per day for targets and goals developed pursuant to a water conserva-
tion plan. 

(21) Pre-design commitment--A commitment by the board 
prior to completion of planning or design pursuant to §363.16 of this 
title (relating to Pre-design Funding Option). 

(22) Private placement memorandum--A document func-
tionally similar to an official statement used in connection with an of-
fering of municipal securities in a private placement. 

(23) Release--The time at which funds are made available 
to the loan or grant recipient or to a state participation recipient pursuant 
to a master agreement. 

(24) SWIFT--The state water implementation fund for 
Texas. 

(25) SWIRFT--The state water implementation revenue 
fund for Texas. 

(26) Water Plan--The current state water plan prepared and 
adopted in accordance with Texas Water Code, §16.051. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300622 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Effective date: March 1, 2023 
Proposal publication date: December 2, 2022 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 

DIVISION 4. PREREQUISITES TO RELEASE 
OF STATE FUNDS 
31 TAC §363.45 

STATUTORY AUTHORITY (Texas Government Code 
§2001.024(a)(3)) 
The new rule is adopted under the authority of Texas Water Code 
§6.101, which provides the TWDB with the authority to adopt 
rules necessary to carry out the powers and duties in the Water 
Code and other laws of the State, and also under the authority 
of Texas Water Code §§15.439, 15.537, 17.183, and 17.186. 
This rulemaking affects Water Code, Chapters 15 and 17. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300623 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Effective date: March 1, 2023 
Proposal publication date: December 2, 2022 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 

CHAPTER 371. DRINKING WATER STATE 
REVOLVING FUND 
The Texas Water Development Board (TWDB) adopts the 
amendment to 31 Texas Administrative Code (TAC) §371.1 
relating to Definitions of Terms and adopts new 31 Texas 
Administrative Code (TAC) §371.64. Section 371.1 is adopted 
with changes to correct the alphabetization of the definitions 
as published in the December 2, 2022, issue of the Texas 
Register (47 TexReg 8034). This section will be republished. 
Section 371.64 is adopted without changes as published in the 
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December 2, 2022, issue of the Texas Register (47 TexReg 
8034). This section will not be republished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE AMENDMENT. 
The Texas Legislature amended Texas Government Code Chap-
ter 2269 to allow the use of alternative project delivery methods 
for the construction of public works projects, including water and 
wastewater projects, financed by the TWDB. Regardless of the 
project delivery method employed, all applicants for TWDB pro-
gram funding must meet program requirements. 
To accommodate methods such as Construction Manager-at-
Risk (CMAR) and Design-Build (D-B) in addition to the more 
common Design-Bid-Build, the TWDB has prepared guidance 
for the use of CMAR and DB delivery methods. In conjunction 
with these amendments, the guidance will provide further detail 
and explanation. The additions and amendments to TWDB rules 
incorporate this document to provide the guidance necessary for 
efficient use of these delivery methods with projects financed by 
the TWDB. 
SECTION BY SECTION DISCUSSION OF AMENDMENTS. 
31 TAC §371.1(3) Definitions of Terms 

Section 371.1 is amended by adding paragraph (3) "Alternative 
Delivery Guidance" to identify the Guidance for Use of Construc-
tion-Manager-at-Risk and Design-Build Project Delivery Meth-
ods that provides for the alternative methods of delivery. 
31 TAC §371.64 Use of Alternative Delivery Guidance 

Section 371.64 is added to describe the process by which an 
applicant will use an alternative delivery method rather than De-
sign-Bid-Build project delivery. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS (Texas Government Code §2001.024(a)(4)) 
Ms. Rebecca Trevino, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern-
ments as a result of the rulemaking. For the first five years these 
rules are in effect, there is no expected additional cost to state 
or local governments resulting from their administration. 
These rules are not expected to result in reductions in costs to 
either state or local governments. There is no change in costs 
for state and local governments. Any savings will relate to local 
project costs. These rules are not expected to have any impact 
on state or local revenues. The rules do not require any increase 
in expenditures for state or local governments as a result of ad-
ministering these rules. Additionally, there are no foreseeable 
implications relating to state or local governments' costs or rev-
enue resulting from these rules. While these rules do not di-
rectly result in changes in costs for state or local governments, 
the use of alternative delivery methods in general may provide 
cost savings to local governments who utilize those methods. 
These rules clarify that local governments may use these statuto-
rily-authorized alternative delivery methods for TWDB-financed 
projects. 
Because these rules will not impose a cost on regulated per-
sons, the requirement included in Texas Government Code, 
§2001.0045 to repeal a rule does not apply. Furthermore, the 
requirement in §2001.0045 does not apply because these rules 
are amended to reduce the burden or responsibilities imposed 
on regulated persons by the rule; are necessary to protect water 
resources of this state as authorized by the Texas Water Code; 

and are necessary to protect the health, safety, and welfare of 
the residents of this state. 
PUBLIC BENEFITS AND COSTS (Texas Government Code 
§2001.024(a)(5)) 
Ms. Rebecca Trevino also has determined that for each year 
of the first five years the rulemaking is in effect, the public will 
benefit from the rulemaking as it clarifies requirements for TWDB 
borrowers. Ms. Trevino also has determined that for each year 
of the first five years the rulemaking is in effect, the rules will not 
impose an economic cost on persons required to comply with 
the rule as participation in TWDB financial assistance programs 
is voluntary. 
LOCAL EMPLOYMENT IMPACT STATEMENT (Texas Govern-
ment Code §2001.022) 
The TWDB has determined that a local employment impact 
statement is not required because the rule does not adversely 
affect a local economy in a material way for the first five years 
that the rule is in effect because it will impose no new require-
ments on local economies. The TWDB also has determined that 
there will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities as a result of enforcing 
this rulemaking. The TWDB also has determined that there is 
no anticipated economic cost to persons who are required to 
comply with the rulemaking. Therefore, no regulatory flexibility 
analysis is necessary. 
REGULATORY IMPACT ANALYSIS DETERMINATION (Texas 
Government Code §2001.0225) 
The TWDB reviewed the rulemaking in light of the regulatory 
analysis requirements of Texas Government Code §2001.0225 
and determined that the rulemaking is not subject to Texas Gov-
ernment Code §2001.0225, because it does not meet the defini-
tion of a "major environmental rule" as defined in the Administra-
tive Procedure Act. A "major environmental rule" is defined as a 
rule with the specific intent to protect the environment or reduce 
risks to human health from environmental exposure, a rule that 
may adversely affect in a material way the economy or a sector 
of the economy, productivity, competition, jobs, the environment, 
or the public health and safety of the state or a sector of the state. 
The intent of the rulemaking is to clarify requirements for TWDB 
borrowers. 
Even if the rule were a major environmental rule, Texas Govern-
ment Code §2001.0225 still would not apply to this rulemaking 
because Texas Government Code §2001.0225 only applies to a 
major environmental rule, the result of which is to: (1) exceed 
a standard set by federal law, unless the rule is specifically re-
quired by state law; (2) exceed an express requirement of state 
law, unless the rule is specifically required by federal law; (3) 
exceed a requirement of a delegation agreement or contract be-
tween the state and an agency or representative of the federal 
government to implement a state and federal program; or (4) 
adopt a rule solely under the general powers of the agency in-
stead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: (1) does 
not exceed any federal law; (2) does not exceed an express re-
quirement of state law; (3) does not exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; and (4) is not proposed solely under 
the general powers of the agency, but rather under Texas Water 
Code §§15.001, 15.6041, and 15.605. Therefore, this rule does 
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not fall under any of the applicability criteria in Texas Govern-
ment Code §2001.0225. 
TAKINGS IMPACT ASSESSMENT (Texas Government Code 
§2007.043) 
The TWDB evaluated this rule and performed an analysis of 
whether it constitutes a taking under Texas Government Code, 
Chapter 2007. The specific purpose of this rule is to clarify re-
quirements for TWDB borrowers. The rule would substantially 
advance this stated purpose by ensuring consistency with cur-
rent law and improving the effectiveness of the financing pro-
grams. 
The TWDB's analysis indicates that Texas Government Code, 
Chapter 2007 does not apply to this rule because this is an ac-
tion that is reasonably taken to fulfill an obligation mandated 
by state law, which is exempt under Texas Government Code 
§2007.003(b)(4). The TWDB is the agency that reviews contract 
documents, including those using alternative delivery methods. 
Nevertheless, the TWDB further evaluated this rule and per-
formed an assessment of whether it constitutes a taking under 
Texas Government Code Chapter 2007. Promulgation and en-
forcement of this rule would be neither a statutory nor a con-
stitutional taking of private real property. Specifically, the sub-
ject regulation does not affect a landowner's rights in private real 
property because this rulemaking does not burden, restrict, or 
limit the owner's right to property and reduce its value by 25% 
or more beyond that which would otherwise exist in the absence 
of the regulation. In other words, this rule requires compliance 
with state law regarding construction of public works projects fi-
nanced by the TWDB without burdening or restricting or limit-
ing the owner's right to property and reducing its value by 25% 
or more. Therefore, the rule does not constitute a taking under 
Texas Government Code, Chapter 2007. 
GOVERNMENT GROWTH IMPACT STATEMENT (Texas Gov-
ernment Code §2001.0221) 
The TWDB reviewed the rulemaking in light of the government 
growth impact statement requirements of Texas Government 
Code §2001.0221 and has determined, for the first five years the 
rule would be in effect, the rule will not: (1) create or eliminate a 
government program; (2) require the creation of new employee 
positions or the elimination of existing employee positions; (3) 
require an increase or decrease in future legislative appropria-
tions to the agency; (4) require an increase or decrease in fees 
paid to the agency; (5) create a new regulation; (6) expand, 
limit, or repeal an existing regulation; (7) increase or decrease 
the number of individuals subject to the rule's applicability; or 
(8) positively or adversely affect this state's economy. 
PUBLIC COMMENTS (Texas Government Code 
§2001.033(a)(1)) 
No public comments were received during the public comment 
period. 
SUBCHAPTER A. GENERAL PROGRAM 
REQUIREMENTS 
31 TAC §371.1 

STATUTORY AUTHORITY (Texas Government Code 
§2001.024(a)(3)) 
The amendment is adopted under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority to 

adopt rules necessary to carry out the powers and duties in the 
Water Code and other laws of the State, and also under the au-
thority of Texas Water Code §§15.001, 15.6041, and 15.605. 
This rulemaking affects Water Code, Chapter 15. 
§371.1. Definitions of Terms. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 
Words defined in the Texas Water Code, Chapter 15, 16 or 17, and not 
defined here shall have the meanings provided by the appropriate Texas 
Water Code chapter. 

(1) Acquisition--The Applicant obtaining interests in land 
for the purposes of locating eligible project components. 

(2) Act--The Federal Safe Drinking Water Act, 42 U.S.C. 
§300f et seq. 

(3) Alternative Delivery Guidance--A document prepared 
by the Board after public review and comment and reviewed periodi-
cally that identifies alternative methods of project delivery available to 
applicants for financial assistance and the requirements for utilizing an 
alternative delivery method. 

(4) Applicant--The entity applying for financial assistance 
from the DWSRF including: 

(A) the entity that receives the financial assistance; and 

(B) the entity legally responsible to repay the debt. 

(5) Application--The information and supporting docu-
mentation submitted by or on behalf of the Applicant that may be 
used for commitment for financial assistance from the DWSRF or 
that the executive administrator determines must be completed for 
consideration for financial assistance from the DWSRF. 

(6) Authorized representative--The signatory agent autho-
rized and directed by the Applicant's governing body to file the appli-
cation and to sign documents relating to the project, on behalf of the 
Applicant. 

(7) Board--The Texas Water Development Board. 

(8) Bonds--All bonds, notes, certificates of obligation, and 
book-entry obligations authorized to be issued by any political subdi-
vision. 

(9) Bypass--To pass over a higher ranked project in favor 
of a lower ranked project to ensure that funds available are utilized in a 
timely manner, to select an interrelated project, or to meet statutory and 
capitalization grant requirements as delineated in the applicable IUP. 

(10) Capitalization grant--The federal grant funds awarded 
annually by the EPA to the State for capitalization of the DWSRF. 

(11) Certification of Trust--An instrument executed by a 
home-rule municipality pursuant to Chapter 104, Local Government 
Code, governing the management of the financial assistance proceeds 
in accordance with §114.086, Texas Property Code. 

(12) Closing--The exchange of the Applicant's approved 
debt instruments for DWSRF financial assistance. 

(13) Commission--The Texas Commission on Environ-
mental Quality. 

(14) Commitment--An offer by the Board to provide finan-
cial assistance to an Applicant as evidenced by a Board resolution. 

(15) Community water system--A public water system 
that: 
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(A) serves at least 15 service connections used by year-
round residents of the area served by the system; or 

(B) regularly serves at least 25 year-round residents. 

(16) Consolidation--Any one of the following activities: 

(A) a public water system acquiring another public wa-
ter system; 

(B) a public water system providing retail service to an-
other public water system; or 

(C) a public water system providing wholesale service, 
which may include operation of the system, to another public water 
system. 

(17) Construction account--A separate account created and 
maintained for the deposit of financial assistance and utilized by the 
Applicant to pay eligible expenses for the project. 

(18) Construction phase--The erection, acquisition, alter-
ation, remodeling, rehabilitation, improvement, extension, or other 
man-made change necessary for an eligible project or activity. 

(19) Contaminant--Any physical, chemical, biological, or 
radiological substance present in water. 

(20) Contract documents--The engineering documentation 
relating to the project including engineering drawings, maps, technical 
specifications, design reports, instructions, and other contract condi-
tions and forms that are in sufficient detail to allow contractors to bid 
on the work. 

(21) Davis-Bacon Act--The federal statute at 40 U.S.C. 
§3141 et seq. and in conformance with the U.S. Department of Labor 
regulations at 29 CFR Part 5 (Labor Standards Provisions Applicable 
to Contracts Covering Federally Financed and Assisted Construction) 
and 29 CFR Part 3 (Contractors and Subcontractors on Public Building 
or Work Financed in Whole or in Part by Loans or Grants from the 
United States). 

(22) Debt--All bonds or other documents issued or to be 
issued by any political subdivision or eligible Applicant pledging re-
payment of the Board's financial assistance. 

(23) Design--The project phase during which the project 
design documents are prepared by the Applicant. Documents may 
include design surveys, plans, working drawings, specifications, and 
any procedures and protocols to be used during the construction of the 
project. 

(24) Disadvantaged community--A community that meets 
the affordability criteria based on income, unemployment rates, and 
population trends. Specifically, the service area of an eligible appli-
cant, the service area of a community that is located outside the entity's 
service area, or a portion within the entity's service area if the proposed 
project is providing new service to existing residents in unserved areas; 
and meets the following affordability criteria: (a) has an annual median 
household income that is no more than 75 percent of the state median 
household income using an acceptable source of socioeconomic data, 
and (b) the household cost factor that considers income, unemployment 
rates, and population trends must be greater than or equal to one per-
cent if only water or sewer service is provided or greater than or equal 
to two percent if both water and sewer service are provided. The re-
quired data and calculations of the household cost factor are specified 
in the IUP under which the project would receive funding. 

(25) Disaster--The occurrence or imminent threat of wide-
spread or severe damage, injury, or loss of life or property resulting 
from any natural or man-made cause, including fire, flood, earthquake, 

wind, storm, wave action, oil spill or other water contamination, vol-
canic activity, epidemic, air contamination, blight, drought, infestation, 
explosion, riot, hostile military or paramilitary action, extreme heat, 
other public calamity requiring emergency action, or energy emergency 
as defined in Texas Government Code §418.004. 

(26) Drinking Water State Revolving Fund (DWSRF)--The 
financial assistance program authorized by Texas Water Code, Chapter 
15, Subchapter J in accordance with the Act. 

(27) Eligible Applicant--Any of the following entities: 

(A) a nonprofit noncommunity water system; 

(B) a nonprofit community water system; 

(C) a political subdivision that is a municipality, inter-
municipal, interstate or state agency, or a nonprofit water supply cor-
poration created and operating under Chapter 67 of the Texas Water 
Code; 

(D) privately-owned community water system; or 

(E) any other entity eligible under federal law to receive 
funds from the DWSRF. 

(28) Engineering feasibility report--Those necessary plans 
and studies that directly relate to the project and that are needed in order 
to assure compliance with the enforceable requirements of the Act and 
state statutes. 

(29) EPA--The United States Environmental Protection 
Agency or a designated representative. 

(30) Equivalency projects--Those funded projects that 
must follow all federal cross-cutter requirements. 

(31) Escrow account--A separate account maintained by an 
escrow agent until such funds are eligible for release to the construction 
account. 

(32) Escrow agent--Any of the following: 

(A) a state or national bank designated by the comptrol-
ler as a state depository institution in accordance with Texas Govern-
ment Code Chapter 404, Subchapter C; 

(B) a custodian of collateral as designated in accor-
dance with Texas Government Code Chapter 404, Subchapter D; or 

(C) a municipal official responsible for managing the 
fiscal affairs of a home-rule municipality in accordance with Texas Lo-
cal Government Code Chapter 104. 

(33) Executive administrator--The executive administrator 
of the Board or a designated representative. 

(34) Expiration date--The date on which the Board's offer 
of financial assistance is no longer open or valid and by which a Closing 
must occur. 

(35) Financial assistance--Funding made available to eligi-
ble Applicants as authorized in 40 CFR §35.3525, including principal 
forgiveness. 

(36) Force majeure--Acts of god, strikes, lockouts, or other 
industrial disturbances, acts of the public enemy, war, blockades, in-
surrections, riots, epidemics, landslides, lightning, earthquakes, fires, 
storms, floods, washouts, droughts, tornadoes, hurricanes, arrests and 
restraints of government and people, explosions, breakage or damage 
to machinery, pipelines or canals, and any other inabilities of either 
party, whether similar to those enumerated or otherwise, and not within 
the control of the party claiming such inability, which by the exercise 
of due diligence and care such party could not have avoided. 
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(37) Green project--A project or components of a project 
that, when implemented, will result in energy efficiency, water effi-
ciency, green infrastructure, or environmental innovation that is char-
acterized as a green project either categorically or by utilizing a busi-
ness case as approved by the executive administrator. 

(38) Green project reserve--A federal directive requiring 
a specified portion of the capitalization grant to be used for green 
projects. 

(39) Initial Invited Projects List--That portion of the 
Project Priority List listing the eligible projects ranked according 
to their rating that will initially be invited to submit applications in 
accordance with procedures and deadlines as detailed in the applicable 
IUP. 

(40) Intended Use Plan (IUP)--A document prepared an-
nually by the Board, after public review and comment, which identi-
fies the intended uses of all DWSRF program funds and describes how 
those uses support the overall goals of the DWSRF program. 

(41) Lending rate--The rate of interest applicable to finan-
cial assistance that must be repaid. 

(42) Market interest rates--Interest rates comparable to 
those attained for securities in an open market offering. 

(43) Municipality--A city, town, or other public body cre-
ated by or pursuant to state law. 

(44) Non-equivalency projects--All projects other than 
Equivalency projects. 

(45) Nonprofit organization--Any legal entity that is recog-
nized as a tax-exempt organization by the Texas Comptroller of Public 
Accounts pursuant to 34 Texas Administrative Code, Part 1, Chapter 
3, Subchapter O (relating to State and Local Sales and Use Taxes). 

(46) Nonprofit noncommunity (NPNC) water system--A 
public water system that is not operated for profit, is owned by a 
political subdivision or nonprofit entity, and is not a community water 
system. 

(47) Outlay report--The Board's form used to report costs 
incurred on the project. 

(48) Permit--Any permit, license, registration, or other le-
gal document required from any local, regional, state, or federal gov-
ernment for construction of the project. 

(49) Person--An individual, corporation, partnership, asso-
ciation, State, municipality, commission, or political subdivision of the 
State, or any interstate body, as defined by 33 U.S.C. §1362, including 
a political subdivision as defined by Chapter 15, Subchapter J, of the 
Texas Water Code, if the person is eligible for financial assistance un-
der the Act. 

(50) Planning--The project phase during which the Appli-
cant identifies and evaluates potential alternatives to meet the needs of 
the proposed project. It includes the environmental review described 
in Subchapter E of this Chapter and preparation of the engineering fea-
sibility report as described in Subchapter F of this Chapter. 

(51) Political subdivision--A municipality, intermunicipal, 
interstate, or state agency, any other public entity eligible for assistance, 
or a nonprofit water supply corporation created and operating under 
Texas Water Code Chapter 67. 

(52) Population--The number of people who reside within 
the territorial boundaries of or receive wholesale or retail water service 
from the Applicant based upon data that is acceptable to the executive 
administrator and which includes the following: 

(A) acceptable demographic projections or other infor-
mation in the engineering feasibility report or the latest official data 
available from the U.S. Census Bureau for an incorporated city; or 

(B) information on the population for which the project 
is designed, where the Applicant is not an incorporated city or town. 

(53) Primary drinking water regulation--Regulations pro-
mulgated by EPA which: 

(A) apply to public and private water systems; 

(B) specify contaminants which, in the judgment of the 
EPA, may have any adverse effect on the health of persons; 

(C) specify for each such contaminant either: 

(i) a maximum contaminant level if, in the judgment 
of the EPA, it is economically and technologically feasible to ascertain 
the level of such contaminant in water in public water systems; or 

(ii) if, in the judgment of the EPA, it is not econom-
ically or technologically feasible to ascertain the level of such contam-
inant, each treatment technique known to the EPA which leads to a 
reduction in the level of such contaminant sufficient to satisfy the re-
quirements of the Act; and 

(D) contain criteria and procedures to assure a supply of 
drinking water which dependably complies with such maximum con-
taminant levels including quality control and testing procedures to en-
sure compliance with such levels and to ensure the proper operation 
and maintenance of the system, and requirements as to: 

(i) the minimum quality of water which may be 
taken into the system; and 

(ii) the siting of new facilities for public water sys-
tems. 

(54) Principal forgiveness--A type of additional subsidiza-
tion authorized by 42 U.S.C. §300j-12(d) or federal appropriations acts, 
as detailed in the Intended Use Plan and principal forgiveness agree-
ment or bond transcript applicable to the project. 

(55) Private Placement Memorandum (PPM)--A document 
functionally similar to an "official statement" used in connection with 
an offering of municipal securities in a private placement. 

(56) Project--The planning, acquisition, environmental re-
view, design, construction, and other activities designed to accomplish 
the objectives, goals, and policies of the Act. 

(57) Project engineer--The engineer retained by the Appli-
cant to provide professional engineering services during any phase of 
a project. 

(58) Project Information Form (PIF)--The form that the ex-
ecutive administrator determines must be submitted by Applicants for 
rating and ranking on an IUP. 

(59) Project Priority List--A listing found in the IUP of 
projects eligible for funding, ranked according to their rating criteria 
score and that may be further prioritized as described in the applicable 
IUP. 

(60) Public water system--

(A) In General. A system that provides water to the 
public for human consumption through pipes or other constructed con-
veyances, if such system has at least 15 service connections or regularly 
serves at least 25 individuals. Such term includes: 
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(i) any collection, treatment, storage, and distribu-
tion facilities under control of the operator of such system and used 
primarily in connection with such system; and 

(ii) any collection or pretreatment storage facilities 
not under such control which are used primarily in connection with 
such system. 

(B) Connections. A connection to a system that deliv-
ers water by a constructed conveyance other than a pipe shall not be 
considered a connection, if: 

(i) the water is used exclusively for purposes other 
than residential use (consisting of drinking, bathing, cooking, or other 
similar uses); 

(ii) the EPA or the Commission determines that al-
ternative water to achieve the equivalent level of public health protec-
tion provided by the applicable national primary drinking water regula-
tion is provided for residential or similar uses for drinking and cooking; 
or 

(iii) the EPA or the Commission determines that the 
water provided for residential or similar uses for drinking, cooking, 
and bathing is centrally treated or treated at the point of entry by the 
provider, a pass-through entity, or the user to achieve the equivalent 
level of protection provided by the applicable national primary drinking 
water regulations. 

(C) Irrigation districts. An irrigation district in exis-
tence prior to May 18, 1994, that provides primarily agricultural service 
through a piped water system with only incidental residential or similar 
uses shall not be considered to be a public water system if the system 
or the residential or similar users of the system comply with subpara-
graph (B)(ii) and (iii) of this paragraph. 

(D) Transition period. A water supplier that would be a 
public water system only as a result of modifications made shall not be 
considered a public water system until two years after August 6, 1996. 
If a water supplier does not serve 15 service connections or 25 people at 
any time after the conclusion of the two-year period, the water supplier 
shall not be considered a public water system. 

(61) Ready to proceed--A project for which available in-
formation indicates that there are no significant permitting, land ac-
quisition, social, contractual, environmental, engineering, or financial 
issues that would keep the project from proceeding in a timely manner 
to the construction phase of the project. 

(62) Release of funds--The sequence and timing for Appli-
cant's release of financial assistance funds from the escrow account to 
the construction account. 

(63) Secondary drinking water regulation--Regulations 
promulgated by EPA which apply to public water systems and which 
specify the maximum contaminant levels which, in the judgment of 
the EPA, are necessary to protect the public welfare. Such regulations 
may vary according to geographic and other circumstances and may 
apply to any contaminant in drinking water: 

(A) which may adversely affect the odor or appearance 
of such water and consequently may cause a substantial number of the 
persons served by the public water system providing such water to dis-
continue its use; or 

(B) which may otherwise adversely affect the public 
welfare. 

(64) Small water system--A system that serves ten thou-
sand persons or fewer. 

(65) State--The State of Texas. 

(66) Subsidy--A reduction in the interest rate from the mar-
ket interest rate. 

(67) Utility Commission--The Public Utility Commission 
of Texas. 

(68) Water conservation plan--A plan that complies with 
the requirements of Texas Water Code §16.4021. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300625 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Effective date: March 1, 2023 
Proposal publication date: December 2, 2022 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 

SUBCHAPTER F. ENGINEERING REVIEW 
AND APPROVAL 
31 TAC §371.64 

STATUTORY AUTHORITY (Texas Government Code 
§2001.024(a)(3)) 
The amendment is adopted under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority to 
adopt rules necessary to carry out the powers and duties in the 
Water Code and other laws of the State, and also under the au-
thority of Texas Water Code §§15.001, 15.6041, and 15.605. 
This rulemaking affects Water Code, Chapter 15. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300626 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Effective date: March 1, 2023 
Proposal publication date: December 2, 2022 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 

CHAPTER 375. CLEAN WATER STATE 
REVOLVING FUND 
The Texas Water Development Board (TWDB) adopts the 
amendment to 31 Texas Administrative Code (TAC) §375.1 
relating to the use of Alternative Delivery Guidance and adopts 
new 31 Texas Administrative Code (TAC) §375.84. Section 
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375.1 is adopted with changes to correct the alphabetization 
of the definitions as published in the December 2, 2022, issue 
of the Texas Register (47 TexReg 8035). This section will be 
republished. Section 375.84 is adopted without changes as 
published in the December 2, 2022, issue of the Texas Register 
(47 TexReg 8035). This section will not be republished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE AMENDMENT. 
The Texas Legislature amended Texas Government Code Chap-
ter 2269 to allow the use of alternative project delivery methods 
for the construction of public works projects, including water and 
wastewater projects, financed by the TWDB. Regardless of the 
project delivery method employed, all applicants for TWDB pro-
gram funding must meet program requirements. 
To accommodate methods such as Construction Manager-at-
Risk (CMAR) and Design-Build (D-B) in addition to the more 
common Design-Bid-Build, the TWDB has prepared guidance 
for the use of CMAR and DB delivery methods. In conjunction 
with these amendments, the guidance will provide further detail 
and explanation. The additions and amendments to TWDB rules 
incorporate this document to provide the guidance necessary for 
efficient use of these delivery methods with projects financed by 
the TWDB. 
SECTION BY SECTION DISCUSSION OF THE AMEND-
MENTS. 
31 TAC §375.1(71) Definitions of Terms 

Section 375.1 is amended by adding subsection (3) "Alternative 
Delivery Guidance" to identify the Guidance for Use of Construc-
tion-Manager-at-Risk and Design-Build Project Delivery Meth-
ods that provides for the alternative methods of delivery. 
31 TAC §375.84 Use of Alternative Delivery Guidance 

Section 375.84 is added to describe the process by which an 
applicant will use an alternative delivery method rather than De-
sign-Bid-Build project delivery. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS (Texas Government Code §2001.024(a)(4)) 
Ms. Rebecca Trevino, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern-
ments as a result of the rulemaking. For the first five years these 
rules are in effect, there is no expected additional cost to state 
or local governments resulting from their administration. 
These rules are not expected to result in reductions in costs to 
either state or local governments. There is no change in costs 
for state and local governments. Any savings will relate to local 
project costs. These rules are not expected to have any impact 
on state or local revenues. The rules do not require any increase 
in expenditures for state or local governments as a result of ad-
ministering these rules. Additionally, there are no foreseeable 
implications relating to state or local governments' costs or rev-
enue resulting from these rules. While these rules do not di-
rectly result in changes in costs for state or local governments, 
the use of alternative delivery methods in general may provide 
cost savings to local governments who utilize those methods. 
These rules clarify that local governments may use these statuto-
rily-authorized alternative delivery methods for TWDB-financed 
projects. 
Because these rules will not impose a cost on regulated per-
sons, the requirement included in Texas Government Code, 

§2001.0045 to repeal a rule does not apply. Furthermore, the 
requirement in §2001.0045 does not apply because these rules 
are amended to reduce the burden or responsibilities imposed 
on regulated persons by the rule; are necessary to protect water 
resources of this state as authorized by the Texas Water Code; 
and are necessary to protect the health, safety, and welfare of 
the residents of this state. 
PUBLIC BENEFITS AND COSTS (Texas Government Code 
§2001.024(a)(5)) 
Ms. Rebecca Trevino also has determined that for each year 
of the first five years the rulemaking is in effect, the public will 
benefit from the rulemaking as it clarifies requirements for TWDB 
borrowers. Ms. Trevino also has determined that for each year 
of the first five years the rulemaking is in effect, the rules will not 
impose an economic cost on persons required to comply with 
the rule as participation in TWDB financial assistance programs 
is voluntary. 
LOCAL EMPLOYMENT IMPACT STATEMENT (Texas Govern-
ment Code §2001.022) 
The TWDB has determined that a local employment impact 
statement is not required because the rule does not adversely 
affect a local economy in a material way for the first five years 
that the rule is in effect because it will impose no new require-
ments on local economies. The TWDB also has determined that 
there will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities as a result of enforcing 
this rulemaking. The TWDB also has determined that there is 
no anticipated economic cost to persons who are required to 
comply with the rulemaking. Therefore, no regulatory flexibility 
analysis is necessary. 
REGULATORY IMPACT ANALYSIS DETERMINATION (Texas 
Government Code §2001.0225) 
The TWDB reviewed the rulemaking in light of the regulatory 
analysis requirements of Texas Government Code §2001.0225 
and determined that the rulemaking is not subject to Texas Gov-
ernment Code §2001.0225, because it does not meet the defini-
tion of a "major environmental rule" as defined in the Administra-
tive Procedure Act. A "major environmental rule" is defined as a 
rule with the specific intent to protect the environment or reduce 
risks to human health from environmental exposure, a rule that 
may adversely affect in a material way the economy or a sector 
of the economy, productivity, competition, jobs, the environment, 
or the public health and safety of the state or a sector of the state. 
The intent of the rulemaking is to clarify requirements for TWDB 
borrowers. 
Even if the rule were a major environmental rule, Texas Govern-
ment Code §2001.0225 still would not apply to this rulemaking 
because Texas Government Code §2001.0225 only applies to a 
major environmental rule, the result of which is to: (1) exceed 
a standard set by federal law, unless the rule is specifically re-
quired by state law; (2) exceed an express requirement of state 
law, unless the rule is specifically required by federal law; (3) 
exceed a requirement of a delegation agreement or contract be-
tween the state and an agency or representative of the federal 
government to implement a state and federal program; or (4) 
adopt a rule solely under the general powers of the agency in-
stead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: (1) does 
not exceed any federal law; (2) does not exceed an express re-
quirement of state law; (3) does not exceed a requirement of 
a delegation agreement or contract between the state and an 
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agency or representative of the federal government to implement 
a state and federal program; and (4) is not proposed solely under 
the general powers of the agency, but rather under Texas Water 
Code §§15.001, 15.6041, and 15.605. Therefore, this rule does 
not fall under any of the applicability criteria in Texas Govern-
ment Code §2001.0225. 
TAKINGS IMPACT ASSESSMENT (Texas Government Code 
§2007.043) 
The TWDB evaluated this rule and performed an analysis of 
whether it constitutes a taking under Texas Government Code, 
Chapter 2007. The specific purpose of this rule is to clarify re-
quirements for TWDB borrowers. The rule would substantially 
advance this stated purpose by ensuring consistency with cur-
rent law and improving the effectiveness of the financing pro-
grams. 
The TWDB's analysis indicates that Texas Government Code, 
Chapter 2007 does not apply to this rule because this is an ac-
tion that is reasonably taken to fulfill an obligation mandated 
by state law, which is exempt under Texas Government Code 
§2007.003(b)(4). The TWDB is the agency that reviews contract 
documents, including those using alternative delivery methods. 
Nevertheless, the TWDB further evaluated this rule and per-
formed an assessment of whether it constitutes a taking under 
Texas Government Code Chapter 2007. Promulgation and en-
forcement of this rule would be neither a statutory nor a con-
stitutional taking of private real property. Specifically, the sub-
ject regulation does not affect a landowner's rights in private real 
property because this rulemaking does not burden, restrict, or 
limit the owner's right to property and reduce its value by 25% 
or more beyond that which would otherwise exist in the absence 
of the regulation. In other words, this rule requires compliance 
with state law regarding construction of public works projects fi-
nanced by the TWDB without burdening or restricting or limit-
ing the owner's right to property and reducing its value by 25% 
or more. Therefore, the rule does not constitute a taking under 
Texas Government Code, Chapter 2007. 
GOVERNMENT GROWTH IMPACT STATEMENT (Texas Gov-
ernment Code §2001.0221) 
The TWDB reviewed the rulemaking in light of the government 
growth impact statement requirements of Texas Government 
Code §2001.0221 and has determined, for the first five years the 
rule would be in effect, the rule will not: (1) create or eliminate a 
government program; (2) require the creation of new employee 
positions or the elimination of existing employee positions; (3) 
require an increase or decrease in future legislative appropria-
tions to the agency; (4) require an increase or decrease in fees 
paid to the agency; (5) create a new regulation; (6) expand, 
limit, or repeal an existing regulation; (7) increase or decrease 
the number of individuals subject to the rule's applicability; or 
(8) positively or adversely affect this state's economy. 
PUBLIC COMMENTS (Texas Government Code 
§2001.033(a)(1)) 
No public comments were received during the public comment 
period. 
SUBCHAPTER A. GENERAL PROGRAM 
REQUIREMENTS 
31 TAC §375.1 

STATUTORY AUTHORITY (Texas Government Code 
§2001.024(a)(3)) 
The amendment is adopted under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority 
to adopt rules necessary to carry out the powers and duties in 
the Water Code and other laws of the State, and also under the 
authority of Texas Water Code §§15.001, 15.601, 15.603, and 
15.605. 
This rulemaking affects Water Code, Chapter 15. 
§375.1. Definitions. 

The following words and terms have the following meanings when 
used in this chapter, unless the context clearly indicates otherwise. 
Words defined in Chapter 15 of the Texas Water Code and not defined 
here shall have the meanings provided by Chapter 15. 

(1) Acquisition--The Applicant obtaining interests in land 
that are necessary for construction or land that will be an integral part 
of the treatment process (including land use for the storage of treated 
wastewater in land treatment systems prior to land application) or will 
be used for ultimate disposal of residues resulting from such treatment 
and acquisition of other land. 

(2) Act--The Federal Water Pollution Control Act, 33 
U.S.C. §§1251 et seq. 

(3) Alternative Delivery Guidance--A document prepared 
by the Board after public review and comment and reviewed periodi-
cally that identifies alternative methods of project delivery available to 
applicants for financial assistance and the requirements for utilizing an 
alternative delivery method. 

(4) Applicant--The entity applying for financial assistance 
from the CWSRF including: 

(A) the entity that receives the financial assistance, and 

(B) the entity legally responsible to repay the debt. 

(5) Application--The information and supporting docu-
mentation submitted by or on behalf of the Applicant that may be 
used in consideration for financial assistance from the CWSRF or 
that the executive administrator determines must be completed for 
consideration for financial assistance from the CWSRF. 

(6) Authorized representative--The signatory agent autho-
rized and directed by the Applicant's governing body to file the appli-
cation and to sign documents relating to the project, on behalf of the 
Applicant. 

(7) Board--The Texas Water Development Board. 

(8) Bonds--All bonds, notes, certificates of obligation, and 
book-entry obligations authorized to be issued by any political subdi-
vision. 

(9) Bypass--To pass over a higher ranked project in favor 
of a lower ranked project to ensure that funds available are utilized in a 
timely manner, to select an interrelated project, or to meet statutory and 
capitalization grant requirements as delineated in the applicable IUP. 

(10) Capitalization grant--The federal grant funds awarded 
annually by the EPA to the State for capitalization of the CWSRF. 

(11) Certification of Trust--An instrument executed by a 
home rule municipality pursuant to Chapter 104, Local Government 
Code, governing the management of the financial assistance proceeds 
in accordance with §114.086, Texas Property Code. 
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(12) Clean Water State Revolving Fund (CWSRF)--The fi-
nancial assistance program authorized by Texas Water Code, Chapter 
15, Subchapter J in accordance with the Act. 

(13) Closing--The exchange of the Applicant's approved 
debt instruments for CWSRF financial assistance. 

(14) Commission--The Texas Commission on Environ-
mental Quality. 

(15) Commitment--An offer by the Board to provide finan-
cial assistance to an Applicant as evidenced by a Board resolution. 

(16) Construction--Any one or more of the following: pre-
liminary planning to determine the feasibility of treatment works, engi-
neering, architectural, legal, fiscal, or economic investigations or stud-
ies, surveys, designs, plans, working drawings, specifications, proce-
dures, field testing of innovative or alternative wastewater treatment 
processes and techniques meeting guidelines promulgated under 33 
U.S.C. §1314(d)(3), or other necessary actions, erection, building, ac-
quisition, alteration, remodeling, improvement, or extension of treat-
ment works or the inspection or supervision of any of the foregoing 
items. 

(17) Construction account--A separate account created and 
maintained for the deposit of financial assistance and utilized by the 
Applicant to pay eligible expenses of the project. 

(18) Construction phase--The erection, acquisition, alter-
ation, remodel, rehabilitation, improvement, extension, or other man-
made change necessary for an eligible project or activity. 

(19) Contract documents--The engineering documentation 
relating to the project including engineering drawings, maps, technical 
specifications, design reports, instructions, and other contract condi-
tions and forms that are in sufficient detail to allow contractors to bid 
on the work. 

(20) Cost and Effectiveness Analysis--The study and eval-
uation of the cost and effectiveness of the processes, materials, tech-
niques, and technologies for carrying out the proposed project or activ-
ity; and the selection, to the maximum extent practicable, of a project 
or activity that maximizes the potential for efficient water use, reuse, 
recapture, and conservation, and energy conservation; taking into ac-
count (i) the cost of constructing the project or activity, (ii) the cost 
of operating and maintaining the project or activity over the life of the 
project or activity, and (iii) the cost of replacing the project or activity. 

(21) Davis Bacon Act--The federal statute at 40 U.S.C. 
§§3141 et seq. and in conformance with the U.S. Department of Labor 
regulations at 29 CFR Part 5 (Labor Standards Provisions Applicable 
to Contracts Covering Federally Financed and Assisted Construction) 
and 29 CFR Part 3 (Contractors and Subcontractors on Public Work 
Financed in Whole or in Part by Loans or Grants from the United 
States). 

(22) Debt--All bonds or other documents issued or to be 
issued by any political subdivision or eligible Applicant pledging re-
payment of the Board's financial assistance. 

(23) Design--The project phase during which the project 
design documents are prepared by the Applicant. Documents may in-
clude design surveys, plans, working drawings, specifications and any 
procedures and protocols to be used during the construction phase of 
the project. 

(24) Disadvantaged community--A community that meets 
the affordability criteria based on income, unemployment rates, and 
population trends. Specifically, the service area of an eligible appli-
cant, the service area of a community that is located outside the entity's 

service area, or a portion within the entity's service area if the proposed 
project is providing new service to existing residents in unserved areas; 
and meets the following affordability criteria: (a) has an annual median 
household income that is no more than 75 percent of the state median 
household income using an acceptable source of socioeconomic data, 
and (b) the household cost factor that considers income, unemployment 
rates, and population trends must be greater than or equal to one per-
cent if only water or sewer service is provided or greater than or equal 
to two percent if both water and sewer service are provided. The re-
quired data and calculations of the household cost factor are specified 
in the Intended Use Plan under which the project would receive fund-
ing. 

(25) Disaster--The occurrence or imminent threat of wide-
spread or severe damage, injury, or loss of life or property resulting 
from any natural or man-made cause, including fire, flood, earthquake, 
wind, storm, wave action, oil spill or other water contamination, vol-
canic activity, epidemic, air contamination, blight, drought, infestation, 
explosion, riot, hostile military or paramilitary action, extreme heat, 
other public calamity requiring emergency action, or energy emergency 
as defined in Texas Government Code, §418.004. 

(26) Eligible Applicant--Any of the following entities: 

(A) a waste treatment management agency including 
any interstate agencies, or any city, commission, county, district, river 
authority, or other public body created by or pursuant to state law that 
has authority to dispose of sewage, industrial wastes, or other waste, 
or a special purpose district that finances, on behalf of its members, 
waste disposal projects; 

(B) an authorized Indian tribal organization; 

(C) any person applying for financial assistance to 
build a nonpoint source pollution control project pursuant to 33 U.S.C. 
§1329; 

(D) any person applying for financial assistance for an 
estuary management project pursuant to 33 U.S.C. §1330; 

(E) any entity or person applying for financial assis-
tance as authorized under 33 U.S.C. §1383(c); or 

(F) any other entity eligible under federal law to receive 
funds from the CWSRF. 

(27) Engineering feasibility report--Those necessary plans 
and studies that directly relate to the project and that are needed in order 
to assure compliance with the enforceable requirements of the Act and 
state statutes. 

(28) EPA--The United States Environmental Protection 
Agency or a designated representative. 

(29) Equivalency projects--Those projects funded that 
must follow all federal cross cutter requirements. 

(30) Escrow account--A separate account maintained by an 
escrow agent until such funds are eligible for release to the construction 
account. 

(31) Escrow agent--Any of the following: 

(A) a state or national bank designated by the comptrol-
ler as a state depository institution in accordance with Texas Govern-
ment Code, Chapter 404, Subchapter C; 

(B) a custodian of collateral in accordance with the 
Texas Government Code, Chapter 404, Subchapter D; or 
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(C) a municipal official responsible for managing the 
fiscal affairs of a home-rule municipality in accordance with Local 
Government Code, Chapter 104. 

(32) Estuary management plan--A plan for the conserva-
tion and management of an estuary of national significance as described 
in 33 U.S.C. §1330. 

(33) Estuary management project--A project to develop or 
implement an estuary management plan. 

(34) Executive administrator--The executive administrator 
of the Board or a designated representative. 

(35) Expiration date--The date on which the Board's offer 
of financial assistance is no longer open or valid and by which a Closing 
must occur. 

(36) Financial assistance--Funding made available to eligi-
ble Applicants, as authorized in 33 U.S.C. §1383(d), including princi-
pal forgiveness. 

(37) Fiscal sustainability plan--At a minimum, it includes: 

(A) an inventory of critical assets that are part of the 
treatment works; 

(B) an evaluation of the condition and performance of 
inventoried assets or asset groupings; 

(C) a certification that the assistance recipient has eval-
uated and will be implementing water and energy conservation efforts 
as part of the plan; and 

(D) a plan for maintaining, repairing, and, as necessary, 
replacing the treatment works and a plan for funding such activities. 

(38) Force majeure--Acts of god, strikes, lockouts, or other 
industrial disturbances, acts of the public enemy, war, blockades, in-
surrections, riots, epidemics, landslides, lightning, earthquakes, fires, 
storms, floods, washouts, droughts, tornadoes, hurricanes, arrests and 
restraints of government and people, explosions, breakage or damage 
to machinery, pipelines or canals, and any other inabilities of either 
party, whether similar to those enumerated or otherwise, and not within 
the control of the party claiming such inability, which by the exercise 
of due diligence and care such party could not have avoided. 

(39) Green project--A project or components of a project 
that, when implemented, will result in energy efficiency, water effi-
ciency, green infrastructure, or environmental innovation and that are 
characterized as green projects either categorically or by utilizing a 
business case as approved by the executive administrator. 

(40) Green project reserve--A federal directive requiring a 
specified portion of the capitalization grant to finance green projects. 

(41) Initial Invited Project List--That portion of the Project 
Priority List listing the eligible projects, ranked according to their rat-
ing, that will initially be invited to submit applications in accordance 
with procedures and deadlines as detailed in the applicable Intended 
Use Plan. 

(42) Intended Use Plan (IUP)--A document prepared an-
nually by the Board, after public review and comment, which identi-
fies the intended uses of all CWSRF program funds and describes how 
those uses support the overall goals of the CWSRF. 

(43) Lending rate--The rate of interest applicable to finan-
cial assistance that must be repaid. 

(44) Market interest rate--Interest rates comparable to 
those attained for securities in an open market offering. 

(45) Municipality--A city, town, borough, county, parish, 
district, association, or other public body created by or pursuant to state 
law, or an Indian tribe or an authorized Indian tribal organization, or a 
designated and approved management agency under 33 U.S.C. §1288. 

(46) Non-equivalency projects--All projects other than 
Equivalency projects. 

(47) Nonpoint source pollution plan--A plan for managing 
nonpoint source pollution as described in 33 U.S.C. §1329. Nonpoint 
source pollution is any source of water pollution that does not enter wa-
ter from a point source and includes pollution generally resulting from 
land runoff, precipitation, atmospheric deposition, drainage, seepage, 
or hydrologic modification. 

(48) Nonpoint source pollution project--A project imple-
mented pursuant to a nonpoint source pollution plan. 

(49) Outlay report--The Board's form used to report costs 
incurred on the project. 

(50) Permit--Any permit, license, registration, or other le-
gal document required from any local, regional, state, or federal gov-
ernment for construction of the project. 

(51) Person--An individual, corporation, partnership, asso-
ciation, State, municipality, commission, or political subdivision of the 
State, or any interstate body. 

(52) Planning--The project phase during which the Appli-
cant identifies and evaluates potential alternatives to meet the needs 
of the proposed project. It includes the cost and effectiveness analy-
sis and environmental review described in Subchapter E of this chapter 
and preparation of the engineering feasibility report described in Sub-
chapter F of this chapter. 

(53) Point source--Any discernible, confined, and discrete 
conveyance, including but not limited to any pipe, ditch, channel, tun-
nel, conduit, well, discrete fissure, container, rolling stock, concen-
trated animal feeding operation, or vessel or other floating craft, from 
which pollutants are or may be discharged. This term does not include 
agricultural stormwater discharges and return flows from irrigated agri-
culture. 

(54) Political subdivision--A municipality, intermunicipal, 
interstate, or state agency, or any other public entity eligible for as-
sistance under Texas Water Code Chapter 16, Subchapter J, or a non-
profit water supply corporation created and operating under Texas Wa-
ter Code Chapter 67, if such entity is eligible for financial assistance 
under federal law. 

(55) Population--The number of people who reside within 
the territorial boundaries of or receive wholesale or retail wastewater 
service from the Applicant based upon data that is acceptable to the 
executive administrator and which includes the following: 

(A) acceptable demographic projections or other infor-
mation in the engineering feasibility report or the latest official data 
from the U.S. Census Bureau for an incorporated city; or 

(B) information on the population for which the project 
is designed, where the Applicant is not an incorporated city or town. 

(56) Principal forgiveness--A type of additional subsidiza-
tion authorized by 33 U.S.C. §1383(i) or federal appropriations acts, as 
detailed in the Intended Use Plan and principal forgiveness agreement 
or bond transcript applicable to the project. 

(57) Private Placement Memorandum (PPM)--A document 
functionally similar to an "official statement" used in connection with 
an offering of municipal securities in a private placement. 
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(58) Project--The planning, acquisition, environmental re-
view, design, construction, and other activities designed to accomplish 
the objectives, goals, and policies of the Act by providing assistance 
for projects and activities identified in 33 U.S.C. §1383(c), which may 
include those projects eligible for funding under §375.2 of this title. 

(59) Project engineer--The engineer retained by the Appli-
cant to provide professional engineering services during any phase of 
a project. 

(60) Project information form (PIF)--The form that the ex-
ecutive administrator determines must be submitted by Applicants for 
rating and ranking in an IUP. 

(61) Project Priority List--A listing, found in the IUP, of 
projects eligible for funding, ranked according to their rating criteria 
score and that may be further prioritized as described in the applicable 
IUP. 

(62) Ready to proceed--A project for which available in-
formation indicates that there are no significant permitting, land ac-
quisition, social, contractual, environmental, engineering, or financial 
issues that would keep the project from proceeding in a timely manner 
to the construction phase of a project. 

(63) Release of funds--The sequence and timing for Appli-
cant's release of financial assistance funds from the escrow account to 
the construction account. 

(64) Small and Medium-Sized Publicly Owned Treatment 
Works--A Publicly Owned Treatment Work with a design flow equal 
to or less than 5 million gallons per day. 

(65) Small systems--Those systems that serve a population 
of not more than ten thousand individuals. 

(66) State--The State of Texas. 

(67) Subsidy--A reduction in the interest rate from the mar-
ket interest rate. 

(68) Treatment works--Any devices and systems used in 
the storage, treatment, recycling, and reclamation of municipal sewage 
or industrial wastes of a liquid nature to implement 33 U.S.C. §1281, or 
necessary to recycle or reuse water at the most economical cost over the 
estimated life of the works, including intercepting sewers, outfall sew-
ers, sewage collection systems, pumping, power, and other equipment, 
and their appurtenances; extensions, improvements, remodeling, addi-
tions, and alterations thereof; elements essential to provide a reliable 
recycled supply such as standby treatment units, clear well facilities 
and distribution facilities for recycled or reused water; and acquisition 
of the land that will be an integral part of the treatment process (in-
cluding land use for the storage of treated wastewater in land treatment 
systems prior to land application) or will be used for ultimate disposal 
of residues resulting from such treatment and acquisition of other land, 
and interests in land, that are necessary for construction. The term also 
means any other method or system for preventing, abating, reducing, 
storing, treating, separating, or disposing of municipal waste, including 
storm water runoff, or industrial waste, including waste in combined 
storm water and sanitary sewer systems. 

(69) Utility Commission--The Public Utility Commission 
of Texas. 

(70) Water conservation plan--A plan that complies with 
the requirements of Texas Water Code Section 16.4021. 

(71) Water quality management plan--A plan prepared and 
updated annually by the State and approved by the Environmental Pro-
tection Agency that determines the nature, extent, and causes of water 
quality problems in various areas of the State and identifies cost-effec-

tive and locally acceptable facility and nonpoint measures to meet and 
maintain water quality standards. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300629 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Effective date: March 1, 2023 
Proposal publication date: December 2, 2022 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 

SUBCHAPTER F. ENGINEERING REVIEW 
AND APPROVAL 
31 TAC §375.84 

STATUTORY AUTHORITY (Texas Government Code 
§2001.024(a)(3)) 
The rule is adopted under the authority of Texas Water Code 
§6.101, which provides the TWDB with the authority to adopt 
rules necessary to carry out the powers and duties in the Water 
Code and other laws of the State, and also under the authority 
of Texas Water Code §§15.001, 15.601, 15.603, and 15.605. 
This rulemaking affects Water Code, Chapter 15. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300630 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Effective date: March 1, 2023 
Proposal publication date: December 2, 2022 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 
TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER D. OCCUPATION TAX ON 
SULPHUR PRODUCERS 
34 TAC §3.41 

The Comptroller of Public Accounts adopts the repeal of §3.41, 
concerning definition and due dates, without changes to the pro-
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posed text as published in the December 30, 2022, issue of the 
Texas Register (47 TexReg 8957). The rule will not be repub-
lished. The comptroller repeals this section to implement Sen-
ate Bill 757, 84th Legislature, 2015, effective September 1, 2015, 
which repealed Tax Code, Chapter 203, Sulphur Production Tax. 
After filing the report and paying the sulphur production tax for 
the 2015 July and August production, due November 2, 2015, 
sulphur producers are no longer required to file a report and 
pay this tax. This period is now outside the four-year statute of 
limitations for assessments and refund claims. See Tax Code, 
§111.107(a) (When Refund or Credit Is Permitted) and §111.201 
(Assessment Limitation). 
The comptroller did not receive any comments regarding adop-
tion of the repeal. 
This repeal is adopted under Tax Code, §111.002 (Comptroller's 
Rules; Compliance; Forfeiture), which provides the comptroller 
with the authority to prescribe, adopt, and enforce rules relating 
to the administration and enforcement of the provisions of Tax 
Code, Title 2. 
This repeal implements Tax Code, §203 (Sulphur Production 
Tax). 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 6, 
2023. 
TRD-202300563 
Jenny Burleson 
Director, Tax Policy Division 
Comptroller of Public Accounts 
Effective date: February 26, 2023 
Proposal publication date: December, 30 2022 
For further information, please call: (512) 475-2220 

♦ ♦ ♦ 

SUBCHAPTER G. CIGARETTE TAX 
34 TAC §3.102 

The Comptroller of Public Accounts adopts amendments to 
§3.102, concerning applications, definitions, permits, and re-
ports, with changes to the proposed text as published in the 
August 26, 2022, issue of the Texas Register (47 TexReg 5076). 
The rule will be republished. 
The comptroller adopts amendments to implement Senate Bill 
248, 87th Legislature, 2021. Senate Bill 248 requires a person 
in this state who receives unstamped cigarettes from a manu-
facturer, bonded agent, distributor, or importer to store the cig-
arettes exclusively in an interstate warehouse. The comptroller 
amends this section to add a definition of cigar, to remove lan-
guage regarding sales made by a permitted bonded agent from 
a vehicle, and to address that a permitted importer is required to 
be a permitted distributor. 
The comptroller adds three new definitions to subsection (a) and 
renumbers all relevant paragraphs after each new definition. 
The comptroller adds new subsection (a)(3) to define "cigar." 
The comptroller takes this definition from Tax Code, §155.001 
(Definitions). The comptroller amends the definition of "first 
sale" in renumbered paragraph (10) to identify that interstate 

warehouse transactions and sales to an interstate warehouse 
do not constitute a first sale. The comptroller adds new para-
graphs (12) and (13), defining the terms interstate warehouse 
and interstate warehouse transaction. The comptroller takes 
these definitions from Tax Code, §154.001 (Definitions). 
The comptroller also amends renumbered paragraph (17) to in-
clude "interstate warehouse" as a permit holder and amends 
renumbered paragraph (21) to specifically state that an interstate 
warehouse is not a wholesaler. 
The comptroller amends subsection (b)(1) to include that an in-
terstate warehouse must have a valid permit to engage in busi-
ness in Texas and that failure to obtain the permit subjects the 
person to a penalty of not more than $2,000 for each violation. 
The comptroller amends paragraph (2) to include that each inter-
state warehouse shall obtain a permit for each place of business 
owned or operated by an interstate warehouse. 
The comptroller removes "bonded agent" from paragraph (4) 
concerning selling cigarettes from a vehicle. A bonded agent 
delivers or distributes cigarettes on behalf of the manufacturer 
and cannot sell cigarettes from a vehicle. A bonded agent may 
still deliver invoiced product from a vehicle, which does not re-
quire obtaining a permit. 
The comptroller amends paragraphs (5) and (7) for readability. 
Additionally, the comptroller adds paragraph (9) to state that the 
comptroller may not issue a distributor's permit for the same lo-
cation to a person who is an interstate warehouse. 
The comptroller adds new paragraph (10) to specify that a per-
mitted importer is required to be a permitted distributor. 
The comptroller amends subsection (c)(1) to include that a man-
ufacturer outside this state who is not a permitted distributor may 
sell cigarettes to an interstate warehouse in addition to another 
permitted distributor. The comptroller amends paragraph (2) to 
state when a permitted distributor may sell cigarettes to an inter-
state warehouse. The comptroller amends paragraph (3) to add 
an interstate warehouse to the list of entities to whom a permit-
ted importer may sell cigarettes. 
The comptroller adds new paragraph (8) to clarify that an inter-
state warehouse may sell cigarettes only in an interstate ware-
house transaction. Intrastate sales are only allowed with written 
authorization by the comptroller. 
The comptroller amends subsection (d)(1) to include that an in-
terstate warehouse permit expires on the last day of February of 
each year. 
The comptroller amends subsection (e) to include that an appli-
cation for an interstate warehouse permit must be accompanied 
by the appropriate fee and to add the methods by which pay-
ment can be made. The comptroller amends paragraph (2) to 
add the $300 permit fee for an interstate warehouse and renum-
bers the following paragraphs. The comptroller amends renum-
bered paragraph (8) to remove language that conflicts with the 
definition of "engage in business" and clarifies that a manufac-
turer who is located out of state with no representation in Texas 
is not required to register with the comptroller. The comptroller 
takes this definition from Tax Code, §155.001 (Definitions). 
The comptroller amends subsection (f)(1) to include that the 
comptroller shall issue a permit to an interstate warehouse if 
the comptroller receives an application, the applicable fee, and 
believes the issuance will not jeopardize enforcement of Tax 
Code, Chapter 154 (Cigarette Tax). 
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Cliff Block with McLane Company, Inc. commented that the pro-
posed language in subsection (b)(9) conflicted with the statutory 
language in Tax Code, §154.101(k). The proposed language in 
subsection (b)(9) did not allow the comptroller to issue any other 
permit to the same location where the comptroller issued an in-
terstate warehouse permit. However, Tax Code, §154.101(k) 
only prohibits the comptroller from issuing a distributor's permit 
to the same location as an interstate warehouse permit. The 
comptroller agrees that the proposed language conflicts with Tax 
Code, §154.101(k) and revises paragraph (9) accordingly. 
The comptroller adopts the amendments under Tax Code, 
§111.002 (Comptroller's Rules; Compliance; Forfeiture) and 
§111.0022 (Application to Other Laws Administered by Comp-
troller) which provide the comptroller with authority to prescribe, 
adopt, and enforce rules relating to the administration and 
enforcement provisions of Tax Code, Title 2, and taxes, fees, 
or other charges which the comptroller administers under other 
law. 
The amendments implement Tax Code, §154.001 (Definitions) 
and §154.101 (Permits). 
§3.102. Applications, Definitions, Permits, and Reports. 

(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Agency--The Comptroller of Public Accounts of the 
State of Texas or the comptroller's duly authorized agents and employ-
ees. 

(2) Bonded agent--A person in this state who is a third-
party agent of a manufacturer outside this state and who receives cig-
arettes in interstate commerce and stores the cigarettes for distribution 
or delivery to distributors under orders from the manufacturer. 

(3) Cigar--A roll of fermented tobacco that is wrapped in 
tobacco and the main stream of smoke from which produces an alkaline 
reaction to litmus paper. 

(4) Cigarette--A roll for smoking: 

(A) that is made of tobacco or tobacco mixed with an-
other ingredient and wrapped or covered with a material other than to-
bacco; and 

(B) that is not a cigar. 

(5) Commercial business location--The entire premises oc-
cupied by a permit applicant or a person required to hold a permit under 
Tax Code, Chapter 154 (Cigarette Tax). A commercial business loca-
tion cannot include a residence or a unit in a public storage facility. 

(6) Consumer--A person who possesses cigarettes for per-
sonal consumption. 

(7) Distributor--A person who: 

(A) is authorized to purchase, for the purpose of making 
a first sale in this state, cigarettes in unstamped packages from manu-
facturers who distribute cigarettes in this state and to stamp cigarette 
packages; 

(B) ships, transports, imports into this state, acquires, 
or possesses cigarettes and makes a first sale of the cigarettes in this 
state; 

(C) manufactures or produces cigarettes; or 

(D) is an importer. 

(8) Engage in business--A person engaging either directly 
or through a representative, in any of the following activities: 

(A) selling cigarettes in or into this state; 

(B) using a warehouse or another location to store cig-
arettes; or 

(C) otherwise conducting through a physical presence 
cigarette-related business in this state. 

(9) Export warehouse--A person in this state who receives 
cigarettes in unstamped packages from manufacturers and stores the 
cigarettes for the purpose of making sales to authorized persons for 
resale, use, or consumption outside the United States. 

(10) First sale--Except as otherwise provided in this sec-
tion; 

(A) the first transfer of possession in connection with a 
purchase, sale, or any exchange for value of cigarettes in or into this 
state, which includes: 

(i) the sale of cigarettes by: 

(ii) a distributor in or outside this state to a distribu-
tor, wholesaler, or retailer in this state; and 

(iii) a manufacturer in this state who transfers the 
tobacco products in this state; and 

(iv) does not include: 

(I) the sale of cigarettes by a manufacturer out-
side this state to a distributor in this state; 

(II) the transfer of cigarettes from a manufacturer 
outside this state to a bonded agent in this state; 

(III) the sale of cigarettes by a manufacturer, 
bonded agent, distributor, or importer to an interstate warehouse in 
this state; or 

(IV) the transfer of cigarettes by an interstate 
warehouse in an interstate warehouse transaction; 

(B) the first use or consumption of cigarettes in this 
state; or 

(C) the loss of cigarettes in this state whether through 
negligence, theft, or other unaccountable loss. First sale also includes 
giving away cigarettes as promotional items. 

(11) Importer--A person who ships, transports, or imports 
into this state cigarettes manufactured or produced outside the United 
States for the purpose of making a first sale in this state. 

(12) Interstate warehouse--A person in this state who re-
ceives unstamped cigarettes from a manufacturer, bonded agent, dis-
tributor, or importer and stores the cigarettes exclusively for an inter-
state warehouse transaction. 

(13) Interstate warehouse transaction--The sale or delivery 
of cigarettes from an interstate warehouse to a person located in another 
state who is licensed or permitted by the other state to affix that state's 
cigarette stamps or otherwise pay the state's excise tax on cigarettes as 
required. 

(14) Manufacturer--A person who manufactures, fabri-
cates, or assembles cigarettes, or causes or arranges for the manufac-
ture, fabrication, or assembly of cigarettes, for sale or distribution. 

(15) Manufacturer's representative--A person employed by 
a manufacturer to sell or distribute the manufacturer's stamped cigarette 
packages. 
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(16) Permit--Any agency license, certificate, approval, reg-
istration, or similar form of permission required by law to buy, sell, 
stamp, store, transport, or distribute cigarettes. A permit includes a 
vending machine decal. 

(17) Permit holder--A person who has been issued a 
bonded agent, interstate warehouse, distributor, importer, export 
warehouse, manufacturer, wholesaler, or retailer permit under Tax 
Code, §154.101 (Permits). 

(18) Place of business--

(A) a commercial business location where cigarettes are 
sold; 

(B) a commercial business location where cigarettes are 
kept for sale or consumption or otherwise stored; 

(C) a vehicle from which cigarettes are sold; or 

(D) a vending machine from which cigarettes are sold. 

(19) Retailer--A person who engages in the business of 
selling cigarettes to consumers. The owner of a cigarette vending 
machine is a retailer. 

(20) Stamp--Includes only a stamp that: 

(A) is printed, manufactured, or made by authority of 
the comptroller; 

(B) shows payment of the tax imposed by Tax Code, 
§154.021 (Imposition and Rate of Tax); 

(C) is consecutively numbered and uniquely identifi-
able as a Texas cigarette tax stamp; and 

(D) is not damaged beyond recognition as a valid Texas 
tax stamp. 

(21) Wholesaler--A person, including a manufacturer's 
representative, who sells or distributes cigarettes in this state for resale. 
A wholesaler is not a distributor. 

(b) Permits required. 

(1) To engage in business as a distributor, importer, manu-
facturer, export warehouse, wholesaler, bonded agent, interstate ware-
house, or retailer, a person must apply for and receive the applicable 
permit from the comptroller. The permits are not transferable. A new 
application is required if a change in ownership occurs (sole ownership 
to partnership, sole ownership to corporation, partnership to limited li-
ability company, etc.). Each legal entity must apply for its own per-
mit(s). All permits issued to a legal entity will have the same taxpayer 
number. Tax Code, §154.501(a)(2) (Penalties), provides that a person 
who engages in the business of a bonded agent, interstate warehouse, 
distributor, importer, manufacturer, export warehouse, wholesaler, or 
retailer without a valid permit is subject to a penalty of not more than 
$2,000 for each violation. Tax Code, §154.501(c), provides that a sep-
arate offense is committed each day on which a violation occurs. 

(2) Each distributor, importer, manufacturer, export ware-
house, wholesaler, bonded agent, interstate warehouse, or retailer shall 
obtain a permit for each place of business owned or operated by the 
distributor, importer, manufacturer, wholesaler, bonded agent, inter-
state warehouse, or retailer. A new permit shall be required for each 
physical change in the location of the place of business. Correction or 
change of street listing by a city, state, or U.S. Post Office shall not re-
quire a new permit so long as the physical location remains unchanged. 

(3) Permits are valid for one place of business at the loca-
tion shown on the permit. If the location houses more than one place 
of business under common ownership, an additional permit is required 

for each separate place of business. For example, each retailer who op-
erates a cigarette vending machine shall place a retailer's permit on the 
machine. 

(4) A vehicle from which cigarettes are sold is considered 
to be a place of business and requires a permit. A motor vehicle per-
mit is issued to a distributor or wholesaler holding a current permit. 
Vehicle permits are issued bearing a specific motor vehicle identifica-
tion number and are valid only when physically carried in the vehicle 
having the corresponding motor vehicle identification number. Vehicle 
permits may not be moved from one vehicle to another. No cigarette 
permit is required for a vehicle used only to deliver invoiced cigarettes. 

(5) The comptroller may issue a combination permit for 
cigarettes and tobacco products to a person who is a distributor, 
importer, manufacturer, wholesaler, bonded agent, interstate ware-
house, or retailer as defined by Tax Code, Chapter 154 and Chapter 
155 (Cigars and Tobacco Products Tax). A person who receives a 
combination permit pays only the higher of the two permit fees. 

(6) The comptroller will not issue a permit for a residence 
or a unit in a public storage facility because cigarettes may not be stored 
at such places. 

(7) A permit is not required for a research facility that pos-
sesses and only uses cigarettes for experimental purposes. 

(8) A person who engages in the business of selling ciga-
rettes for commercial purposes who provides a roll-your-own machine 
that is available for use by consumers must obtain a manufacturer's, 
distributor's and a retailer's permit. 

(9) The comptroller may not issue a distributor's permit and 
an interstate warehouse permit to the same location. 

(10) A person who engages in the business of importing 
cigarettes from a foreign country into Texas is required to be permitted 
as a cigarette distributor. 

(c) Sales and purchase requirements for permit holders. Ex-
cept for retail sales to consumers, cigarettes may only be sold or dis-
tributed by and between permit holders as provided by this section. A 
permit holder may engage in the following business activities: 

(1) A manufacturer outside this state who is not a permitted 
distributor may sell cigarettes only to a permitted distributor or inter-
state warehouse. 

(2) A permitted distributor may sell cigarettes only to a per-
mitted distributor, wholesaler, or retailer. A permitted distributor who 
manufactures or produces cigarettes in this state may sell those ciga-
rettes to a permitted interstate warehouse. 

(3) A permitted importer may sell cigarettes only to a per-
mitted interstate warehouse, distributor, wholesaler, or retailer. 

(4) A permitted wholesaler may sell cigarettes only to a 
permitted distributor, wholesaler, or retailer. 

(5) A permitted retailer may sell cigarettes only to the con-
sumer and may purchase cigarettes only from a permitted distributor 
or wholesaler. 

(6) A permitted export warehouse may sell cigarettes only 
to persons authorized to sell or consume unstamped cigarettes outside 
the United States. 

(7) A manufacturer's representative may sell cigarettes 
only to a permitted distributor, wholesaler, or retailer. 

(8) A permitted interstate warehouse may sell cigarettes 
only in an interstate warehouse transaction. An interstate warehouse 
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may not make an intrastate sale of cigarettes without written authoriza-
tion by the comptroller. 

(d) Permit period. 

(1) Bonded agent, interstate warehouse, distributor, im-
porter, manufacturer, wholesaler, and motor vehicle permits expire on 
the last day of February of each year. 

(2) Retailer permits expire on the last day of May of each 
even-numbered year. 

(e) Permit fees. An application for a bonded agent, interstate 
warehouse, distributor, manufacturer, wholesaler, motor vehicle, or re-
tailer permit must be accompanied by the appropriate fee. The permit 
fee payment must be made in cash, by money order, check, or credit 
card. 

(1) The permit fee for a bonded agent is $300. 

(2) The permit fee for an interstate warehouse is $300. 

(3) The permit fee for a distributor is $300. 

(4) The permit fee for a manufacturer with representation 
in Texas is $300. 

(5) The permit fee for a wholesaler is $200. 

(6) The permit fee for a motor vehicle is $15. 

(7) The permit fee for a retailer permit is $180. 

(8) No permit fee is required to obtain an importer or an 
export warehouse permit. 

(9) A $50 fee is assessed for failure to obtain a permit in a 
timely manner. 

(10) The comptroller prorates the permit fee for new per-
mits according to the number of months remaining in the permit period. 
If a permit will expire within three months of the date of issuance, the 
comptroller may collect the prorated permit fee for the current permit 
period and the total permit fee for the next permit period. 

(11) A person issued a permit for a place of business that 
permanently closes before the permit expiration date is not entitled to 
a refund of the permit fee. 

(f) Permit issuance, denial, suspension, or revocation. 

(1) The comptroller shall issue a permit to a distributor, im-
porter, manufacturer, export warehouse, wholesaler, bonded agent, in-
terstate warehouse or retailer if the comptroller receives an application 
and any applicable fee, believes that the applicant has complied with 
Tax Code, §154.101, and determines that issuing the permit will not 
jeopardize the administration and enforcement of Tax Code, Chapter 
154. 

(2) If the comptroller determines that an existing permit 
should be suspended or revoked or a permit should be denied because 
of the applicant's prior conviction of a crime and the relationship of the 
crime to the license, the comptroller will notify the applicant or per-
mittee in writing by personal service or by mail of the reasons for the 
denial, suspension, revocation, or disqualification, the review proce-
dure provided by Occupations Code, §53.052 (Judicial Review), and 
the earliest date that the permit holder or applicant may appeal the de-
nial, suspension, revocation, or disqualification. 

(g) Reports. 

(1) Manufacturer reports must be filed on or before the 25th 
day of each month for transactions that occurred during the preceding 
month. 

(2) All cigarette distributor and wholesaler reports and pay-
ments must be filed on or before the 25th day of each month for trans-
actions that occurred during the preceding month. 

(3) All wholesaler and distributor reports of sales to retail-
ers required by the comptroller under Tax Code, §154.212 (Reports 
by Wholesalers and Distributors of Cigarettes), shall be filed in accor-
dance with §3.9 of this title (relating to Electronic Filing of Returns 
and Reports; Electronic Transfer of Certain Payments by Certain Tax-
payers). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300637 
Jenny Burleson 
Director, Tax Policy 
Comptroller of Public Accounts 
Effective date: March 1, 2023 
Proposal publication date: August 26, 2022 
For further information, please call: (512) 475-2220 

♦ ♦ ♦ 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 9. TEXAS COMMISSION ON 
JAIL STANDARDS 

CHAPTER 273. HEALTH SERVICES 
37 TAC §273.2 

The Texas Commission on Jail Standards adopts amendments 
to 37 TAC §273.2, concerning the duties of county jailers follow-
ing inmate miscarriage or of inmate physical or sexual assault as 
proposed in the September 16, 2022, issue of the Texas Register 
(47 TexReg 5750) without changes. This rule will not be repub-
lished. 
The adoption implements provisions of HB 1307 of the 87th Leg-
islative Session. That bill amended Local Government Code 
Sec. 351.048 to require that, as soon as practicable after re-
ceiving a report of a miscarriage or physical or sexual assault 
of a pregnant inmate while in the custody of a county jail, the 
sheriff shall ensure that an obstetrician or gynecologist and a 
mental health professional promptly review the health care ser-
vices provided to the prisoner; and order additional health care 
services, including obstetrical and gynecological services and 
mental health services, as appropriate. HB 1307 did not ex-
plicitly require the Commission to adopt a rule to implement this 
law; however, the Commission decided that having the statute 
reflected in the administrative code rule will assist jails to comply 
with the statute. 
The agency anticipates that having this requirement included in 
jail operational plans will aid compliance. 
No public comments on the proposed rules were received. 
The amendment is adopted under statutory authority of Gov-
ernment Code, Chapter 511, which authorizes the Texas Com-
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mission on Jail Standards to adopt reasonable rules and pro-
cedures establishing minimum standards for the construction, 
equipment, maintenance, and operation of county jails. This 
adoption does not affect other rules or statutes. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300640 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 463-5505 

♦ ♦ ♦ 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 1. DEPARTMENT OF AGING 
AND DISABILITY SERVICES 

CHAPTER 9. INTELLECTUAL DISABILITY 
SERVICES--MEDICAID STATE OPERATING 
AGENCY RESPONSIBILITIES 
SUBCHAPTER D. HOME AND COMMUNITY-
BASED SERVICES (HCS) PROGRAM AND 
COMMUNITY FIRST CHOICE (CFC) 
40 TAC §§9.151, 9.152, 9.154 - 9.170, 9.186, 9.189 - 9.192 

As required by Texas Government Code §531.0202(b), the 
Department of Aging and Disability Services (DADS) was 
abolished effective September 1, 2017, after all of its functions 
were transferred to the Texas Health and Human Services 
Commission (HHSC) in accordance with Texas Government 
Code §531.0201 and §531.02011. Rules of the former DADS 
are codified in Texas Administrative Code (TAC), Title 40, Part 
1, and will be repealed or administratively transferred to 26 
TAC, Health and Human Services, as appropriate. Until such 
action is taken, the rules in Title 40, Part 1 govern functions 
previously performed by DADS that have transferred to HHSC. 
Texas Government Code §531.0055, requires the Executive 
Commissioner of HHSC to adopt rules for the operation and 
provision of services by the health and human services system, 
including rules in Title 40, Part 1. 
Therefore, the Executive Commissioner of HHSC adopts the re-
peal of §§9.151, 9.152, 9.154 - 9.170, 9.186, and 9.189 - 9.192 
in 40 TAC Chapter 9, Subchapter D related to the Home and 
Community-based Services (HCS) Program and Community 
First Choice (CFC). 
The repeal of §§9.151, 9.152, 9.154 - 9.170, 9.186, and 9.189 -
9.192 is adopted without changes to the proposed text as pub-
lished in the September 16, 2022, issue of the Texas Register 
(47 TexReg 5769). These rules will not be republished. 

BACKGROUND AND JUSTIFICATION 

The adoption repeals, in 40 TAC Chapter 9, Subchapter D, 
§§9.151, 9.152, 9.154 - 9.170, 9.186, and 9.189 - 9.192 for the 
HCS Program. HHSC is adopting new rules regarding the HCS 
Program in 26 TAC Chapter 263 elsewhere in this issue of the 
Texas Register. 

COMMENTS 

The 31-day comment period ended October 17, 2022. 
During this period and the public hearing held on September 26, 
2022, HHSC did not receive any comments regarding the pro-
posed repeals. 
STATUTORY AUTHORITY 

The repeals are authorized under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300599 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 

♦ ♦ ♦ 

SUBCHAPTER N. TEXAS HOME LIVING 
(TXHML) PROGRAM AND COMMUNITY 
FIRST CHOICE (CFC) 
40 TAC §§9.551, 9.552, 9.554, 9.556, 9.558, 9.560 - 9.563, 
9.566 - 9.568, 9.570, 9.571, 9.573 - 9.575, 9.582, 9.583 

As required by Texas Government Code §531.0202(b), the 
Department of Aging and Disability Services (DADS) was 
abolished effective September 1, 2017, after all of its functions 
were transferred to the Texas Health and Human Services 
Commission (HHSC) in accordance with Texas Government 
Code §531.0201 and §531.02011. Rules of the former DADS 
are codified in Texas Administrative Code (TAC) Title 40, Part 
1, and will be repealed or administratively transferred to 26 
TAC, Health and Human Services, as appropriate. Until such 
action is taken, the rules in 40 TAC, Part 1 govern functions 
previously performed by DADS that have transferred to HHSC. 
Texas Government Code §531.0055 requires the Executive 
Commissioner of HHSC to adopt rules for the operation and 
provision of services by the health and human services system, 
including rules in 40 TAC, Part 1. 
Therefore, the Executive Commissioner of HHSC adopts the re-
peal of §§9.551, 9.552, 9.554, 9.556, 9.558, 9.560 - 9.563, 9.566 
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♦ ♦ ♦ 

- 9.568, 9.570, 9.571, 9.573 - 9.575, 9.582 and 9.583 in 40 
TAC Chapter 9, Subchapter N, concerning Texas Home Living 
(TxHmL) Program and Community First Choice (CFC). 
The repeal of §§9.551, 9.552, 9.554, 9.556, 9.558, 9.560 - 9.563, 
9.566 - 9.568, 9.570, 9.571, 9.573 - 9.575, 9.582 and 9.583 are 
adopted without changes to the proposed text as published in 
the September 16, 2022, issue of the Texas Register (47 TexReg 
5770). These rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The adoption repeals, in 40 TAC Chapter 9, Subchapter N, 
§§9.551, 9.552, 9.554, 9.556, 9.558, 9.560 - 9.563, 9.566 -
9.568, 9.570, 9.571, 9.573 - 9.575, 9.582 and 9.583 for the 
TxHmL Program. HHSC is adopting new rules regarding the 
TxHmL Program in 26 TAC Chapter 262 elsewhere in this issue 
of the Texas Register. 

COMMENTS 

The 31-day comment period ended October 17, 2022. 
During this period and the public hearing held on September 26, 
2022, HHSC did not receive any comments regarding the pro-
posed repeals. 
STATUTORY AUTHORITY 

The repeals are authorized under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
Texas Human Resources Code §32.021, which authorizes the 
Executive Commissioner of HHSC to adopt rules necessary for 
the proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on February 9, 
2023. 
TRD-202300614 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: March 1, 2023 
Proposal publication date: September 16, 2022 
For further information, please call: (512) 438-4639 
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	The Department adopts the repeal of §2.10 because it unneces-sarily duplicates a provision of Texas Agriculture Code §12.033. The Department received no comments regarding the proposed repeal. The repeal is adopted under Section 12.016 of the Texas Agri-culture Code (Code), which provides that the Department may adopt rules as necessary for the administration of its powers and duties under the Code. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the
	The amendments to §9.5 correct grammatical errors. The amendments to §9.7 remove subsection (h) as its provisions are more appropriate under §9.3, and correct spelling and gram-matical errors. The amendments to §9.9 update certain scientific names in the two attached graphics and modify certain common names in them to eliminate possible confusion for non-Texas seed labs in determining what Texas considers noxious weed seeds for la-beling purposes, eliminate unnecessary language, and correct a spelling error
	The amendments to §9.5 correct grammatical errors. The amendments to §9.7 remove subsection (h) as its provisions are more appropriate under §9.3, and correct spelling and gram-matical errors. The amendments to §9.9 update certain scientific names in the two attached graphics and modify certain common names in them to eliminate possible confusion for non-Texas seed labs in determining what Texas considers noxious weed seeds for la-beling purposes, eliminate unnecessary language, and correct a spelling error
	The amendments to §9.5 correct grammatical errors. The amendments to §9.7 remove subsection (h) as its provisions are more appropriate under §9.3, and correct spelling and gram-matical errors. The amendments to §9.9 update certain scientific names in the two attached graphics and modify certain common names in them to eliminate possible confusion for non-Texas seed labs in determining what Texas considers noxious weed seeds for la-beling purposes, eliminate unnecessary language, and correct a spelling error

	61.013 of the Code, which allows the Department to set and collect fees for the issuance of a vegetable seed license. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 10, 2023. TRD-202300658 Skyler Shafer Assistant General Counsel Texas Department of Agriculture Effective date: March 2, 2023 Proposal publication date: December 16, 2022 For further information, p
	61.013 of the Code, which allows the Department to set and collect fees for the issuance of a vegetable seed license. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 10, 2023. TRD-202300658 Skyler Shafer Assistant General Counsel Texas Department of Agriculture Effective date: March 2, 2023 Proposal publication date: December 16, 2022 For further information, p
	61.013 of the Code, which allows the Department to set and collect fees for the issuance of a vegetable seed license. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 10, 2023. TRD-202300658 Skyler Shafer Assistant General Counsel Texas Department of Agriculture Effective date: March 2, 2023 Proposal publication date: December 16, 2022 For further information, p
	61.013 of the Code, which allows the Department to set and collect fees for the issuance of a vegetable seed license. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 10, 2023. TRD-202300658 Skyler Shafer Assistant General Counsel Texas Department of Agriculture Effective date: March 2, 2023 Proposal publication date: December 16, 2022 For further information, p



	The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 10, 2023. TRD-202300660 Skyler Shafer Assistant General Counsel Texas Department of Agriculture Effective date: March 2, 2023 Proposal publication date: December 16, 2022 For further information, please call: (512) 936-9360 ♦ ♦ ♦ SUBCHAPTER E. SPECIAL PROVISIONS FOR LABELING 4 TAC §9.9, §9.11 The amendments are ad
	The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 10, 2023. TRD-202300660 Skyler Shafer Assistant General Counsel Texas Department of Agriculture Effective date: March 2, 2023 Proposal publication date: December 16, 2022 For further information, please call: (512) 936-9360 ♦ ♦ ♦ SUBCHAPTER E. SPECIAL PROVISIONS FOR LABELING 4 TAC §9.9, §9.11 The amendments are ad
	The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 10, 2023. TRD-202300660 Skyler Shafer Assistant General Counsel Texas Department of Agriculture Effective date: March 2, 2023 Proposal publication date: December 16, 2022 For further information, please call: (512) 936-9360 ♦ ♦ ♦ SUBCHAPTER E. SPECIAL PROVISIONS FOR LABELING 4 TAC §9.9, §9.11 The amendments are ad
	Filed with the Office of the Secretary of State on February 10, 2023. TRD-202300662 Skyler Shafer Assistant General Counsel Texas Department of Agriculture Effective date: March 2, 2023 Proposal publication date: December 16, 2022 For further information, please call: (512) 936-9360 ♦ ♦ ♦ CHAPTER 12. WEIGHTS AND MEASURES The Texas Department of Agriculture (Department) adopts amendments to 4 Texas Administrative Code §12.1 (Defini-tions), §12.10 (Standards), §12.11 (Registration of Commercial Weighing and M
	NIST Handbook 44, from the National Institute of Standards and Technology (NIST) as the handbook is readily available online at www.nist.time.gov. The amendments to §12.11 change references to the Code to conform to its definition in §12.1, clarify that forms required to register commercial measuring and weighing devices under this section are prescribed by the Department, and update Depart-ment contact information. The amendments to §12.12 make grammatical changes for con-sistency within this chapter. The 
	NIST Handbook 44, from the National Institute of Standards and Technology (NIST) as the handbook is readily available online at www.nist.time.gov. The amendments to §12.11 change references to the Code to conform to its definition in §12.1, clarify that forms required to register commercial measuring and weighing devices under this section are prescribed by the Department, and update Depart-ment contact information. The amendments to §12.12 make grammatical changes for con-sistency within this chapter. The 
	P
	Link

	The amendments to §12.71 relocate language on licensing ap-plication requirements to its own subsection and make related editorial changes to language on these requirements to improve the rule's clarity. The amendments to §12.72 update a reference to the Texas De-partment of Insurance, add a subsection to ensure certified pub-lic weighers maintain bonding coverage, and remove unneces-sary language. The amendment to §12.73 corrects a grammatical error. The amendments to §12.74 update recordkeeping requiremen

	Skyler Shafer Assistant General Counsel Texas Department of Agriculture Effective date: March 5, 2023 Proposal publication date: December 23, 2022 For further information, please call: (512) 936-9360 ♦ ♦ ♦ SUBCHAPTER C. PACKAGES AND PRICE VERIFICATION 4 TAC §12.21 The amendments are adopted under Section 13.002 of the Texas Agriculture Code (Code), which requires the Department to en-force Chapter 13, and Section 13.021 of the Code, which allows the Department to adopt rules for administering and ensuring s
	SUBCHAPTER E. SERVICE COMPANIES 4 TAC §§12.40 -12.42 The amendments are adopted under Section 13.002 of the Texas Agriculture Code (Code), which requires the Department to en-force Chapter 13; Section 13.453 of the Code, which allows the Department to adopt rules for licensing service technicians and companies, and the regulation of device maintenance activities; and Section 13.457 of the Code, which allows the Department to require additional documentation for licensure as a service tech-nician or company.
	The repeal is adopted under Section 13.002 of the Texas Agri-culture Code (Code), which requires the Department to enforce Chapter 13, and Section 13.258 of the Code, which allows the Department to adopt rules necessary to administer the certifica-tion of public weighers. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 13, 2023. TRD-202300671 Skyler Shafer Assi
	The repeal is adopted under Section 13.002 of the Texas Agri-culture Code (Code), which requires the Department to enforce Chapter 13, and Section 13.258 of the Code, which allows the Department to adopt rules necessary to administer the certifica-tion of public weighers. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 13, 2023. TRD-202300671 Skyler Shafer Assi
	The Department identified the need for the proposed amend-ments during its rule review conducted pursuant to Texas Gov-ernment Code, §2001.039, the adoption of which can be found in the December 23, 2022 issue of the Texas Register (47 TexReg 8765). The amendments to §20.1 remove a definition for a term al-ready defined in statute (Texas Agriculture Code (Code), Section 74.002), correct a cross reference to the Code, Section 74.0032, remove unnecessary information in a reference to the Code, Section 74.119,

	priate methods of destruction of cotton stalks, other cotton parts, and products of host plants for cotton pests. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 13, 2023. TRD-202300673 Skyler Shafer Assistant General Counsel Texas Department of Agriculture Effective date: March 5, 2023 Proposal publication date: December 23, 2022 For further information, pleas
	and Section 74.004 of the Code, which provides the Department with the authority to establish regulated areas, dates, and appro-priate methods of destruction of cotton stalks, other cotton parts, and products of host plants for cotton pests. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 13, 2023. TRD-202300675 Skyler Shafer Assistant General Counsel Texas Dep
	and Section 74.004 of the Code, which provides the Department with the authority to establish regulated areas, dates, and appro-priate methods of destruction of cotton stalks, other cotton parts, and products of host plants for cotton pests. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 13, 2023. TRD-202300675 Skyler Shafer Assistant General Counsel Texas Dep

	6. The adopted amendment to the rule will not repeal an existing regulation; 7. The adopted amendment to the rule will not increase or de-crease the number of individuals subject to the rule's applicabil-ity; and 8. The adopted amendment to the rule will neither positively nor negatively affect this state's economy. PUBLIC BENEFIT/COST NOTE. Mr. Wilkinson also has de-termined that, for each year of the first five years the adopted amendment to the rule is in effect, the public benefit anticipated as a resul
	6. The adopted amendment to the rule will not repeal an existing regulation; 7. The adopted amendment to the rule will not increase or de-crease the number of individuals subject to the rule's applicabil-ity; and 8. The adopted amendment to the rule will neither positively nor negatively affect this state's economy. PUBLIC BENEFIT/COST NOTE. Mr. Wilkinson also has de-termined that, for each year of the first five years the adopted amendment to the rule is in effect, the public benefit anticipated as a resul
	6. The adopted amendment to the rule will not repeal an existing regulation; 7. The adopted amendment to the rule will not increase or de-crease the number of individuals subject to the rule's applicabil-ity; and 8. The adopted amendment to the rule will neither positively nor negatively affect this state's economy. PUBLIC BENEFIT/COST NOTE. Mr. Wilkinson also has de-termined that, for each year of the first five years the adopted amendment to the rule is in effect, the public benefit anticipated as a resul
	6. The adopted amendment to the rule will not repeal an existing regulation; 7. The adopted amendment to the rule will not increase or de-crease the number of individuals subject to the rule's applicabil-ity; and 8. The adopted amendment to the rule will neither positively nor negatively affect this state's economy. PUBLIC BENEFIT/COST NOTE. Mr. Wilkinson also has de-termined that, for each year of the first five years the adopted amendment to the rule is in effect, the public benefit anticipated as a resul


	Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the repeal would be in effect: 1. The repeal does not create or eliminate a government pro-gram, but relates to the repeal, and simultaneous readoption making changes to an existing activity, the administration of the Homeless Programs. 2. The repeal does not require a change in work that would re-quire the creation of new employee positions, nor is the proposed repeal significant enough to reduce work load to a degree th

	SUMMARY OF PUBLIC COMMENT AND STAFF REASONED RESPONSE. The Department accepted public comment be-tween November 25, 2022, to December 27, 2022. Comments regarding the proposed repeal were accepted in writing and by e-mail with no comment to the repeal of this section received. The Board adopted the final order adopting the repeal on Feb-ruary 9, 2023. STATUTORY AUTHORITY. The adopted repeal is made pur-suant to Tex. Gov't Code §2306.053, which authorizes the De-partment to adopt rules. Except as described h
	5. The rule is not creating a new regulation, except that it is replacing a rule being repealed simultaneously to provide for re-visions. 6. The rule will not expand, limit, or repeal an existing regulation. 7. The rule will not increase or decrease the number of individ-uals subject to the rule's applicability. 8. The rule will not negatively or positively affect the state's econ-omy. b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-ULATORY FLEXIBILITY REQUIRED BY TEX. 
	5. The rule is not creating a new regulation, except that it is replacing a rule being repealed simultaneously to provide for re-visions. 6. The rule will not expand, limit, or repeal an existing regulation. 7. The rule will not increase or decrease the number of individ-uals subject to the rule's applicability. 8. The rule will not negatively or positively affect the state's econ-omy. b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-ULATORY FLEXIBILITY REQUIRED BY TEX. 
	5. The rule is not creating a new regulation, except that it is replacing a rule being repealed simultaneously to provide for re-visions. 6. The rule will not expand, limit, or repeal an existing regulation. 7. The rule will not increase or decrease the number of individ-uals subject to the rule's applicability. 8. The rule will not negatively or positively affect the state's econ-omy. b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-ULATORY FLEXIBILITY REQUIRED BY TEX. 


	each year of the first five years the new subchapter is in effect, enforcing or administering the new subchapter does not have any foreseeable implications related to costs or revenues of the state or local governments because the costs for administering the program in included in eligible activities. SUMMARY OF PUBLIC COMMENT AND STAFF REASONED RESPONSE. The Department accepted public comment be-tween November 25, 2022 and December 27, 2022. Comments regarding the proposed rule were accepted in writing and
	each year of the first five years the new subchapter is in effect, enforcing or administering the new subchapter does not have any foreseeable implications related to costs or revenues of the state or local governments because the costs for administering the program in included in eligible activities. SUMMARY OF PUBLIC COMMENT AND STAFF REASONED RESPONSE. The Department accepted public comment be-tween November 25, 2022 and December 27, 2022. Comments regarding the proposed rule were accepted in writing and
	significant enough to reduce work load to a degree that any ex-isting employee positions are eliminated. 3. The repeal does not require additional future legislative ap-propriations. 4. The repeal does not result in an increase in fees paid to the Department or in a decrease in fees paid to the Department. 5. The repeal is not creating a new regulation, except that it is being replaced by a new rule simultaneously to provide for revisions. 6. The proposed action will repeal an existing regulation, but is as

	STATUTORY AUTHORITY. The adopted repeal is made pur-suant to Tex. Gov't Code §2306.053, which authorizes the De-partment to adopt rules. Except as described herein the adopted repealed sections affect no other code, article, or statute. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300645 Bobby Wilkinson Executive Director Texas Department of 
	8. The rule will not negatively or positively affect the state's econ-omy. b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE §2006.002. The Department, in drafting this rule, has attempted to reduce any adverse economic effect on small or micro-busi-ness or rural communities while remaining consistent with the statutory requirements of Tex. Gov't Code, Ch. 2306. 1. The Department has evaluated this rule and determined that n
	tween November 25, 2022 and December 27, 2022, comments regarding the proposed rule were accepted in writing and by e-mail with no comment received regarding the adoption of this section. The Board adopted the final order adopting the new rule on Feb-ruary 9, 2023. STATUTORY AUTHORITY. The new subchapter is adopted pur-suant to Tex. Gov't Code §2306.053, which authorizes the De-partment to adopt rules. Except as described herein the adopted new sections affect no other code, article, or statute. The agency 
	tween November 25, 2022 and December 27, 2022, comments regarding the proposed rule were accepted in writing and by e-mail with no comment received regarding the adoption of this section. The Board adopted the final order adopting the new rule on Feb-ruary 9, 2023. STATUTORY AUTHORITY. The new subchapter is adopted pur-suant to Tex. Gov't Code §2306.053, which authorizes the De-partment to adopt rules. Except as described herein the adopted new sections affect no other code, article, or statute. The agency 
	4. The repeal does not result in an increase in fees paid to the Department or in a decrease in fees paid to the Department. 5. The repeal is not creating a new regulation, except that it is being replaced by a new rule simultaneously to provide for revisions. 6. The action will repeal an existing regulation, but is associated with a simultaneous readoption making changes to an existing activity, the administration of homeless programs. 7. The repeal will not increase or decrease the number of indi-viduals 
	4. The repeal does not result in an increase in fees paid to the Department or in a decrease in fees paid to the Department. 5. The repeal is not creating a new regulation, except that it is being replaced by a new rule simultaneously to provide for revisions. 6. The action will repeal an existing regulation, but is associated with a simultaneous readoption making changes to an existing activity, the administration of homeless programs. 7. The repeal will not increase or decrease the number of indi-viduals 
	4. The repeal does not result in an increase in fees paid to the Department or in a decrease in fees paid to the Department. 5. The repeal is not creating a new regulation, except that it is being replaced by a new rule simultaneously to provide for revisions. 6. The action will repeal an existing regulation, but is associated with a simultaneous readoption making changes to an existing activity, the administration of homeless programs. 7. The repeal will not increase or decrease the number of indi-viduals 



	The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300647 Bobby Wilkinson Executive Director Texas Department of Housing and Community Affairs Effective date: March 1, 2023 Proposal publication date: November 25, 2022 For further information, please call: (512) 475-3959 ♦ ♦ ♦ 10 TAC §§7.34, 7.36, 7.39, 7.40 The Texas Department of Housing and Commu
	8. The rule will not negatively or positively affect the state's econ-omy. b. ADVERSE ECONOMIC IMPACT ON SMALL OR MI-CRO-BUSINESSES OR RURAL COMMUNITIES AND REG-ULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE §2006.002. The Department, in drafting this rule, has attempted to reduce any adverse economic effect on small or micro-busi-ness or rural communities while remaining consistent with the statutory requirements of Tex. Gov't Code, Ch. 2306. 1. The Department has evaluated this rule and determined that n
	tween November 25, 2022 and December 27, 2022. Comment regarding the proposed rule was accepted in writing and e-mail with comment received from:(1) Bill Schlesinger of Project Vida, (2) Ashley Brundage and Joli Angel Robinson of Dallas City & County, Irving CoC, (3) Adam Dominguez and Camille Castillo of El Paso Coalition for the Homeless CoC, (4) Eric Samuels of Texas Homeless Network, (5) Meagan Biscamp of Ending Community Homelessness Coalition, (6) Mark Smith of Coalition for the Homeless of Houston/Ha
	tween November 25, 2022 and December 27, 2022. Comment regarding the proposed rule was accepted in writing and e-mail with comment received from:(1) Bill Schlesinger of Project Vida, (2) Ashley Brundage and Joli Angel Robinson of Dallas City & County, Irving CoC, (3) Adam Dominguez and Camille Castillo of El Paso Coalition for the Homeless CoC, (4) Eric Samuels of Texas Homeless Network, (5) Meagan Biscamp of Ending Community Homelessness Coalition, (6) Mark Smith of Coalition for the Homeless of Houston/Ha
	RULE §7.39(2) Uniform Selection Criteria COMMENT SUMMARY: Commenter (7) is proposing that orga-nizational or management experience be expanded to include locally funded homeless programs in order to allow for more eli-gible recipients. STAFF RESPONSE: Staff appreciates the input and perspective shared. Due to the highly competitive nature of these funds, staff believes allowing applicants that have specific experience ad-ministering federal or State homeless programs to receive more points on their applicat

	completing required reporting in HMIS submitted for the Consol-idated Evaluation Report (CAPER). STAFF RESPONSE: Staff reviewed this recommendation and does not agree that adding an additional scoring criterion would enhance the Department's subrecipient selection process. The Department's CAPER is submitted and reviewed annually by HUD, including the HMIS data referenced, and HUD has not in-dicated that there are significant errors in the data that would require further Department review of the CAPER data.
	provided services for one year is not sufficient to determine whether they will be more likely to succeed in implementing an ESG program. By requiring a minimum of two years of docu-mented service delivery, there is less risk to funds as the entity will have a more familiarity with the types of eligible services. Funding more experienced providers is also more beneficial given the limited resources available for intensive training and program development; which would be needed for newer sub-recipients. Staf
	provided services for one year is not sufficient to determine whether they will be more likely to succeed in implementing an ESG program. By requiring a minimum of two years of docu-mented service delivery, there is less risk to funds as the entity will have a more familiarity with the types of eligible services. Funding more experienced providers is also more beneficial given the limited resources available for intensive training and program development; which would be needed for newer sub-recipients. Staf

	PART 9. TEXAS HOLOCAUST, GENOCIDE, AND ANTISEMITISM ADVISORY COMMISSION CHAPTER 191. COMMISSION PROCEDURES 13 TAC §§191.1, 191.3 -191.9 On behalf of the Texas Holocaust, Genocide and Antisemitism Advisory Commission (THGAAC), the Texas Historical Commis-sion (THC) adopts the repeal of Chapter 191, THGAAC, relat-ing to the THGAAC Commission Procedures, §§191.1, 191.3 -191.9. The repeal is adopted without changes to the text as pub-lished in the November 18, 2022, issue of the Texas Register (47 TexReg 7634).
	PART 9. TEXAS HOLOCAUST, GENOCIDE, AND ANTISEMITISM ADVISORY COMMISSION CHAPTER 191. COMMISSION PROCEDURES 13 TAC §§191.1, 191.3 -191.9 On behalf of the Texas Holocaust, Genocide and Antisemitism Advisory Commission (THGAAC), the Texas Historical Commis-sion (THC) adopts the repeal of Chapter 191, THGAAC, relat-ing to the THGAAC Commission Procedures, §§191.1, 191.3 -191.9. The repeal is adopted without changes to the text as pub-lished in the November 18, 2022, issue of the Texas Register (47 TexReg 7634).
	33.25, 33.30, 33.35, 33.40, 33.45, 33.50, 33.55, 33.60, 33.65, and 33.67 and new §§33.3, 33.4, and 33.8 are adopted without changes to the proposed text as published in the December 23, 2022 issue of the Texas Register (47 TexReg 8430) and will not be republished. New §33.6 and §33.7 are adopted with changes to the proposed text as published in the December 23, 2022 issue of the Texas Register (47 TexReg 8430) and will be republished. The new rules include changes to the existing rules relating to the Bond 

	required the commissioner to hold up to 5.0% of the charter school available capacity in reserve each month. Based on pub-lic comment, §33.7(d)(1) was modified at adoption to replace the 5.0% reserve amount with a reference to the reserve amount adopted by the SBOE for school districts under §33.6. At adoption, a non-substantive, conforming edit was made in §33.7(m)(1) that specifies that the commissioner must notify the Texas PSF Corporation immediately after receiving a notice of default under §33.7(k). N
	ISDs and has modified §33.7(d)(1) at adoption to require that the commissioner set the charter reserve percentage at the amount established by the SBOE for ISDs. The SBOE disagrees that it is necessary at this time to change the reserve limit in the rule to 0%. However, the SBOE took action to adjust the Bond Guar-antee Program amount of capacity to be held in reserve under Chapter 33 to 0.25% of the fund's capacity contingent upon the adoption and effective date of the revisions to Chapter 33. SUBCHAPTER A
	ISDs and has modified §33.7(d)(1) at adoption to require that the commissioner set the charter reserve percentage at the amount established by the SBOE for ISDs. The SBOE disagrees that it is necessary at this time to change the reserve limit in the rule to 0%. However, the SBOE took action to adjust the Bond Guar-antee Program amount of capacity to be held in reserve under Chapter 33 to 0.25% of the fund's capacity contingent upon the adoption and effective date of the revisions to Chapter 33. SUBCHAPTER A

	CROSS REFERENCE TO STATUTE. The new sections imple-ment Texas Constitution, Article VII, §5(a) and (f); Texas Educa-tion Code, §43.001 and §43.0031; and Senate Bill 1232, 87th Texas Legislature, Regular Session, 2021. §33.6. Bond Guarantee Program for School Districts. (a) Statutory provision. The commissioner of education must administer the guarantee program for school district bonds according to the provisions of Texas Education Code (TEC), Chapter 45, Subchapter C. (b) Definitions. The following definit
	CROSS REFERENCE TO STATUTE. The new sections imple-ment Texas Constitution, Article VII, §5(a) and (f); Texas Educa-tion Code, §43.001 and §43.0031; and Senate Bill 1232, 87th Texas Legislature, Regular Session, 2021. §33.6. Bond Guarantee Program for School Districts. (a) Statutory provision. The commissioner of education must administer the guarantee program for school district bonds according to the provisions of Texas Education Code (TEC), Chapter 45, Subchapter C. (b) Definitions. The following definit
	(8) Enrollment growth--growth in student enrollment, as defined by §129.1025 of this title (relating to Adoption by Reference: Student Attendance Accounting Handbook), that has occurred over the previous five school years. (9) Nationally recognized investment rating firm--an in-vestment rating firm that is designated by the United States Securities and Exchange Commission as a nationally recognized statistical rating organization (NRSRO) and is demonstrating that it has: (A) had its current NRSRO designatio
	(8) Enrollment growth--growth in student enrollment, as defined by §129.1025 of this title (relating to Adoption by Reference: Student Attendance Accounting Handbook), that has occurred over the previous five school years. (9) Nationally recognized investment rating firm--an in-vestment rating firm that is designated by the United States Securities and Exchange Commission as a nationally recognized statistical rating organization (NRSRO) and is demonstrating that it has: (A) had its current NRSRO designatio
	(8) Enrollment growth--growth in student enrollment, as defined by §129.1025 of this title (relating to Adoption by Reference: Student Attendance Accounting Handbook), that has occurred over the previous five school years. (9) Nationally recognized investment rating firm--an in-vestment rating firm that is designated by the United States Securities and Exchange Commission as a nationally recognized statistical rating organization (NRSRO) and is demonstrating that it has: (A) had its current NRSRO designatio



	that are supported by bond taxes as defined by TEC, §45.003. Eligibil-ity for the guarantee for refunding issues is limited to refunding issues that refund bonds, including notes issued to provide interim financing, that were authorized by a bond election under TEC, §45.003. (13) Total debt service--total outstanding principal and in-terest on bonded debt. (A) The total debt service will be determined by the cur-rent report of the bonded indebtedness of the district as reported by the MAC of Texas or its su
	(B) The bonds to be refunded must have been: (i) previously guaranteed by the Permanent School Fund (PSF) or approved for credit enhancement under §61.1038 of this title (relating to School District Bond Enhancement Program); (ii) issued on or after November 1, 2008, and before January 1, 2010; or (iii) issued as notes to provide interim financing as defined in subsection (b)(11) of this section. (C) The district must demonstrate that issuing the re-funding bond(s) will result in a present value savings to 
	(B) The bonds to be refunded must have been: (i) previously guaranteed by the Permanent School Fund (PSF) or approved for credit enhancement under §61.1038 of this title (relating to School District Bond Enhancement Program); (ii) issued on or after November 1, 2008, and before January 1, 2010; or (iii) issued as notes to provide interim financing as defined in subsection (b)(11) of this section. (C) The district must demonstrate that issuing the re-funding bond(s) will result in a present value savings to 

	under paragraph (2) of this subsection, from the total available capac-ity, as described in paragraph (1) of this subsection. (f) Application process and application processing. (1) Application submission and fee. A district must apply to the commissioner for the guarantee of eligible bonds or the credit enhancement of eligible bonds as authorized under §61.1038 of this title by submitting an application electronically through the website of the MAC of Texas or its successor. The district must submit the in
	under paragraph (2) of this subsection, from the total available capac-ity, as described in paragraph (1) of this subsection. (f) Application process and application processing. (1) Application submission and fee. A district must apply to the commissioner for the guarantee of eligible bonds or the credit enhancement of eligible bonds as authorized under §61.1038 of this title by submitting an application electronically through the website of the MAC of Texas or its successor. The district must submit the in
	(D) An applicant school district is ineligible for consid-eration for the guarantee if its lowest credit rating from any nationally recognized investment rating firm as defined in subsection (b)(9) of this section is the same as or higher than that of the PSF. (3) Late application. An application received after the ap-plication deadline will be considered a valid application for the sub-sequent month, unless withdrawn by the submitting district before the end of the subsequent month. (4) Notice of applicati
	(D) An applicant school district is ineligible for consid-eration for the guarantee if its lowest credit rating from any nationally recognized investment rating firm as defined in subsection (b)(9) of this section is the same as or higher than that of the PSF. (3) Late application. An application received after the ap-plication deadline will be considered a valid application for the sub-sequent month, unless withdrawn by the submitting district before the end of the subsequent month. (4) Notice of applicati
	(D) An applicant school district is ineligible for consid-eration for the guarantee if its lowest credit rating from any nationally recognized investment rating firm as defined in subsection (b)(9) of this section is the same as or higher than that of the PSF. (3) Late application. An application received after the ap-plication deadline will be considered a valid application for the sub-sequent month, unless withdrawn by the submitting district before the end of the subsequent month. (4) Notice of applicati



	(III) if the district's accreditation status is Not Accredited-Revoked, the district will not be eligible for consideration for the guarantee; (iii) the district's compliance with statutes and rules of TEA; and (iv) the district's financial status and stability, re-gardless of the district's accreditation rating, including approval of the bonds by the attorney general under the provisions of TEC, §45.0031 and §45.005. (B) The following limitation applies to applications for new money issues of bonds for whi
	(ii) TEA will provide this notification within one business day before the date that the district expects to complete the sale by official action of the board or of a pricing officer or committee. (C) TEA will process requests for final approval from districts that have received initial approval on a first come, first served basis. Requests for final approval must be received before the expira-tion of the initial approval. (D) A district may provide written notification as re-quired by this paragraph by fac
	(ii) TEA will provide this notification within one business day before the date that the district expects to complete the sale by official action of the board or of a pricing officer or committee. (C) TEA will process requests for final approval from districts that have received initial approval on a first come, first served basis. Requests for final approval must be received before the expira-tion of the initial approval. (D) A district may provide written notification as re-quired by this paragraph by fac
	(ii) TEA will provide this notification within one business day before the date that the district expects to complete the sale by official action of the board or of a pricing officer or committee. (C) TEA will process requests for final approval from districts that have received initial approval on a first come, first served basis. Requests for final approval must be received before the expira-tion of the initial approval. (D) A district may provide written notification as re-quired by this paragraph by fac


	the holdings according to law and requirements applicable to the fund; however, the SBOE will ensure that holdings of the PSF are available for a substitute allocation sufficient to meet the purposes of the initial allocation. This allocation will not affect any rights of the bond holders under law. (j) Defeasance. The guarantee will be completely removed when bonds guaranteed by the BGP are defeased, and such a provi-sion must be specifically stated in the bond order. If bonds guaranteed by the BGP are def
	the holdings according to law and requirements applicable to the fund; however, the SBOE will ensure that holdings of the PSF are available for a substitute allocation sufficient to meet the purposes of the initial allocation. This allocation will not affect any rights of the bond holders under law. (j) Defeasance. The guarantee will be completely removed when bonds guaranteed by the BGP are defeased, and such a provi-sion must be specifically stated in the bond order. If bonds guaranteed by the BGP are def
	on a guaranteed bond must immediately, but not later than the fifth business day before maturity date, notify the commissioner. (q) Payment from PSF. (1) Immediately after the commissioner receives the notice described in subsection (p) of this section, the commissioner will in-struct the comptroller to transfer from the appropriate account in the PSF to the district's paying agent the amount necessary to pay the ma-turing or matured principal or interest. (2) Immediately after receipt of the funds for paym

	§54A(d)(4)(C), provided that the sinking fund is maintained by a trustee or other entity approved by the commissioner that is not under the control or common control of the charter district. (3) Application deadline--the last business day of the month in which an application for a guarantee is filed. Applications must be submitted electronically through the website of the MAC of Texas or its successor by 5:00 p.m. on the last business day of the month to be considered in that month's application processing.
	(15) Maximum annual debt service--as of any date of cal-culation, the highest annual debt service requirements with respect to all outstanding long-term debt for any succeeding fiscal year. (16) Nationally recognized investment rating firm--an in-vestment rating firm that is designated by the United States Securities and Exchange Commission as a nationally recognized statistical rating organization (NRSRO) and is demonstrating that it has: (A) had its current NRSRO designation for at least three consecutive
	(15) Maximum annual debt service--as of any date of cal-culation, the highest annual debt service requirements with respect to all outstanding long-term debt for any succeeding fiscal year. (16) Nationally recognized investment rating firm--an in-vestment rating firm that is designated by the United States Securities and Exchange Commission as a nationally recognized statistical rating organization (NRSRO) and is demonstrating that it has: (A) had its current NRSRO designation for at least three consecutive
	(15) Maximum annual debt service--as of any date of cal-culation, the highest annual debt service requirements with respect to all outstanding long-term debt for any succeeding fiscal year. (16) Nationally recognized investment rating firm--an in-vestment rating firm that is designated by the United States Securities and Exchange Commission as a nationally recognized statistical rating organization (NRSRO) and is demonstrating that it has: (A) had its current NRSRO designation for at least three consecutive


	Article 1528m, and have previously been approved by the attorney gen-eral. (c) Bond eligibility. (1) Only those combination, new money, and refunding is-sues as defined in subsection (b)(9), (17), and (22), respectively, of this section are eligible to receive the guarantee. The bonds must, without the guarantee, be rated as investment grade by a nationally recognized investment rating firm and must be issued on or after September 28, 2011. (2) Refunding issues must comply with the following requirements to
	Article 1528m, and have previously been approved by the attorney gen-eral. (c) Bond eligibility. (1) Only those combination, new money, and refunding is-sues as defined in subsection (b)(9), (17), and (22), respectively, of this section are eligible to receive the guarantee. The bonds must, without the guarantee, be rated as investment grade by a nationally recognized investment rating firm and must be issued on or after September 28, 2011. (2) Refunding issues must comply with the following requirements to
	and the number of students enrolled in all public schools in this state is based on the enrollment data submitted by school districts and char-ter schools to the Public Education Information Management System (PEIMS) during the most recent fall PEIMS submission. Annually, the commissioner will post the applicable student enrollment numbers and the percentage of students enrolled in open-enrollment charter schools on the Texas Education Agency (TEA) web page related to the BGP. The commissioner shall hold th

	(ii) identify in its application for which open-enroll-ment charter school and, if applicable, for which open-enrollment char-ter school campus the bond funds will be used; (iii) in its application, agree that the bonded indebt-edness for which the guarantee is sought will be undertaken as an obli-gation of all entities under common control of the open-enrollment charter holder and agree that all such entities will be liable for the obli-gation if the open-enrollment charter holder defaults on the bonded in
	(4) Late application. An application received after the ap-plication deadline will be considered a valid application for the sub-sequent month, unless withdrawn by the submitting open-enrollment charter holder before the end of the subsequent month. (5) Notice of application status. Each open-enrollment charter holder that submits a valid application will be notified of the application status within 15 business days of the application deadline. (6) Reapplication. If an open-enrollment charter holder does no
	(4) Late application. An application received after the ap-plication deadline will be considered a valid application for the sub-sequent month, unless withdrawn by the submitting open-enrollment charter holder before the end of the subsequent month. (5) Notice of application status. Each open-enrollment charter holder that submits a valid application will be notified of the application status within 15 business days of the application deadline. (6) Reapplication. If an open-enrollment charter holder does no
	(4) Late application. An application received after the ap-plication deadline will be considered a valid application for the sub-sequent month, unless withdrawn by the submitting open-enrollment charter holder before the end of the subsequent month. (5) Notice of application status. Each open-enrollment charter holder that submits a valid application will be notified of the application status within 15 business days of the application deadline. (6) Reapplication. If an open-enrollment charter holder does no


	(3) Initial approval. (A) The following provisions apply to all applications for the guarantee, regardless of whether an application is for a new money, refunding, or combination issue. Under TEC, §45.056, the commissioner will investigate the financial status of the applicant char-ter district and the accreditation status of all open-enrollment charter schools operated under the charter. For the charter district's application to be eligible for initial approval by the commissioner, each open-en-rollment ch
	(3) Initial approval. (A) The following provisions apply to all applications for the guarantee, regardless of whether an application is for a new money, refunding, or combination issue. Under TEC, §45.056, the commissioner will investigate the financial status of the applicant char-ter district and the accreditation status of all open-enrollment charter schools operated under the charter. For the charter district's application to be eligible for initial approval by the commissioner, each open-en-rollment ch
	campus ratings of all open-enrollment charter school campuses oper-ated under the charter; (x) any unresolved corrective actions that are less than one year old; and (xi) whether the charter district is considered a high-risk grantee by the TEA office responsible for planning, grants, and evaluation. (B) The commissioner will limit approval for the guar-antee to a charter district with a historical debt service coverage ratio, based on annual debt service, of at least 1.1 for the most recently com-pleted fi
	campus ratings of all open-enrollment charter school campuses oper-ated under the charter; (x) any unresolved corrective actions that are less than one year old; and (xi) whether the charter district is considered a high-risk grantee by the TEA office responsible for planning, grants, and evaluation. (B) The commissioner will limit approval for the guar-antee to a charter district with a historical debt service coverage ratio, based on annual debt service, of at least 1.1 for the most recently com-pleted fi


	served basis. Requests for final approval must be received before the expiration of the initial approval. (D) A charter district may provide written notification as required by this paragraph by facsimile transmission, by email, or in another manner prescribed by the commissioner. (5) Charter district responsibilities on receipt of approval. (A) Once a charter district is awarded initial approval for the guarantee, each issuance of the bonds must be approved by the attorney general within 180 days of the da
	an optional redemption or a right granted to a bondholder to demand payment on a tender of such bonds according to the terms of the bonds do not constitute matured principal and interest payments. (j) Guarantee restrictions. The guarantee provided for eligible bonds under the provisions of TEC, Chapter 45, Subchapter C, is re-stricted to matured bond principal and interest. The guarantee applies to all matured interest on eligible bonds, whether the bonds were is-sued with a fixed or variable interest rate 
	accrue as specified in the TGC, §2251.025(a) and (c). For purposes of this section, the "date the payment becomes overdue" that is referred to in the TGC, §2251.025(a), is the date that the comptroller makes the payment to the charter district's paying agent. (n) Bonds not accelerated on default. If a charter district fails to pay principal or interest on a guaranteed bond when it matures, other amounts not yet mature are not accelerated and do not become due by virtue of the charter district's default. (o)
	accrue as specified in the TGC, §2251.025(a) and (c). For purposes of this section, the "date the payment becomes overdue" that is referred to in the TGC, §2251.025(a), is the date that the comptroller makes the payment to the charter district's paying agent. (n) Bonds not accelerated on default. If a charter district fails to pay principal or interest on a guaranteed bond when it matures, other amounts not yet mature are not accelerated and do not become due by virtue of the charter district's default. (o)
	262, Texas Home Living (TxHmL) Program and Community First Choice (CFC), new Subchapters A -I, comprising new §§262.1 -262.9, 262.101 -262.107, 262.201, 262.202, 262.301 -262.304, 262.401, 262.501 -262.508, 262.601, 262.602, 262.701, and 262.801. Sections 262.3, 262.5, 262.6, 262.8, 262.9, 262.103, 262.105, 262.106, 262.201, 262.202, 262.302, 262.401, 262.501, 262.502, 262.508, 262.601, 262.701, and 262.801 are adopted with changes to the proposed text as published in the Septem-ber 16, 2022, issue of the T
	262, Texas Home Living (TxHmL) Program and Community First Choice (CFC), new Subchapters A -I, comprising new §§262.1 -262.9, 262.101 -262.107, 262.201, 262.202, 262.301 -262.304, 262.401, 262.501 -262.508, 262.601, 262.602, 262.701, and 262.801. Sections 262.3, 262.5, 262.6, 262.8, 262.9, 262.103, 262.105, 262.106, 262.201, 262.202, 262.302, 262.401, 262.501, 262.502, 262.508, 262.601, 262.701, and 262.801 are adopted with changes to the proposed text as published in the Septem-ber 16, 2022, issue of the T


	video conferencing. These requirements help ensure the as-sessments are thorough and accurate. The adopted rules include provisions regarding the denial, sus-pension, reduction, or termination of an individual's TxHmL Pro-gram services to explain HHSC's process in taking one of these actions. The adopted rules change the existing service coordi-nation monitoring requirement from 90 days to 30 days during an individual's suspension. The adopted rules require a program provider and local intel-lectual and dev
	RESPONSE: HHSC declines to make changes in response to this comment because a "representative payee" is a type of LAR. COMMENT: One commenter requested that HHSC remove the reference to "applicant" in the person-directed plan (PDP) defi-nition. RESPONSE: HHSC declines to make changes in response to this comment because the requirement for a PDP applies to an applicant. COMMENT: One commenter requested that transportation be added as a component of the CFC service because it is vital in fulfilling CFC activi
	interaction that allows for a real-time interface to ensure validity of the results." The commenter asked to add "initial" because subsequent ICAPs are conducted by providers. RESPONSE: HHSC declines to make changes in response to these comments. HHSC believes that initial assessments for waiver program eligibility, including the standardized measures of an individual's intellectual functioning, adaptive abilities, and deficits that informs the DID and the ICAP, must be conducted in person to ensure the ass
	interaction that allows for a real-time interface to ensure validity of the results." The commenter asked to add "initial" because subsequent ICAPs are conducted by providers. RESPONSE: HHSC declines to make changes in response to these comments. HHSC believes that initial assessments for waiver program eligibility, including the standardized measures of an individual's intellectual functioning, adaptive abilities, and deficits that informs the DID and the ICAP, must be conducted in person to ensure the ass
	RESPONSE: HHSC declines to make changes in response to this comment. Proposed §262.201(d)(6) is based on 42 CFR §441.301(c)(1)(v) and this language allows for varying strategies for solving conflict or disagreement as needed. COMMENT: One commenter requested that HHSC remove the requirement in proposed §262.201(d)(7)(B) because LIDDA staff do not have the qualifications of service providers to provide to individuals or LARs. Two commenters requested HHSC clarify if proposed §262.201(d)(7)(B) is referring to

	RESPONSE: Based on the TxHmL waiver application, proposed §262.301(a)(2) provides that the IPC must be based on the PDP and specify the services and supports to be provided to the in-dividual through resources other than TxHmL Program services or CFC services during an IPC year. HHSC declines to make changes in response to this comment because the requested revision is inconsistent with the TxHmL waiver application and would require a change to the TxHmL waiver application with CMS approval. COMMENT: One co
	RESPONSE: HHSC declines to make changes in response to this comment. As described in proposed §262.701(u)(1)(A), §262.701(u)(2)(A), and §262.701(u)(3)(A), HHSC requires service coordinators to use HHSC form 8516, Electronic Visit Verification Responsibilities and Additional Information to explain information to applicants and individuals about re-sponsibilities related to electronic visit verification. This form is available on HHSC's website. COMMENT: One commenter requested that HHSC revise pro-posed §262
	HHSC revised the definition of "service planning team" in pro-posed §262.3(78) to reflect current practice. HHSC replaced the term, "practice" with "provision" in the de-scription of "occupational therapy" in proposed §262.5(a)(4) to make it consistent with the descriptions of other therapy services in the TxHmL rules. HHSC removed the requirement for an RN to complete a com-prehensive nursing assessment of an "applicant" in person in proposed §262.8(a)(1) because nursing is not provided to an "applicant." 
	HHSC revised the definition of "service planning team" in pro-posed §262.3(78) to reflect current practice. HHSC replaced the term, "practice" with "provision" in the de-scription of "occupational therapy" in proposed §262.5(a)(4) to make it consistent with the descriptions of other therapy services in the TxHmL rules. HHSC removed the requirement for an RN to complete a com-prehensive nursing assessment of an "applicant" in person in proposed §262.8(a)(1) because nursing is not provided to an "applicant." 
	a setting located in a building in which a licensed private ICF/IID, a hospital, a nursing facility, or other institution is located but is distinct from the ICF/IID, hospital, nursing facility, or other insti-tution. HHSC changed the title of Subchapter F, from "Transfers, De-nials, Suspensions, Reduction, and Termination" to "Transfers, Denials, Suspensions, Reductions, and Terminations." This change was made for clarification. HHSC revised proposed §262.501(a)(3)(A) to clarify that an FMSA does not have 
	a setting located in a building in which a licensed private ICF/IID, a hospital, a nursing facility, or other institution is located but is distinct from the ICF/IID, hospital, nursing facility, or other insti-tution. HHSC changed the title of Subchapter F, from "Transfers, De-nials, Suspensions, Reduction, and Termination" to "Transfers, Denials, Suspensions, Reductions, and Terminations." This change was made for clarification. HHSC revised proposed §262.501(a)(3)(A) to clarify that an FMSA does not have 


	in the person-centered planning process. An auxiliary aid includes in-terpreter services, transcription services, and a text telephone. (8) Business day--Any day except a Saturday, a Sunday, or a national or state holiday listed in Texas Government Code §662.003(a) or (b). (9) Calendar day--Any day, including weekends and holi-days. (10) CDS option--Consumer directed services option. A service delivery option as defined in 40 TAC §41.103 (relating to Def-initions). (11) CFC--Community First Choice. (12) CFC
	(24) Exploitation--The illegal or improper act or process of using, or attempting to use, an individual or the resources of an indi-vidual for monetary or personal benefit, profit, or gain. (25) FMS--Financial management services. (26) FMSA--Financial management services agency. As defined in 40 TAC §41.103, an entity that provides FMS to an individ-ual participating in the CDS option. (27) Former military member--A person who served in the United States Army, Navy, Air Force, Marine Corps, Coast Guard, or 
	(24) Exploitation--The illegal or improper act or process of using, or attempting to use, an individual or the resources of an indi-vidual for monetary or personal benefit, profit, or gain. (25) FMS--Financial management services. (26) FMSA--Financial management services agency. As defined in 40 TAC §41.103, an entity that provides FMS to an individ-ual participating in the CDS option. (27) Former military member--A person who served in the United States Army, Navy, Air Force, Marine Corps, Coast Guard, or 
	(24) Exploitation--The illegal or improper act or process of using, or attempting to use, an individual or the resources of an indi-vidual for monetary or personal benefit, profit, or gain. (25) FMS--Financial management services. (26) FMSA--Financial management services agency. As defined in 40 TAC §41.103, an entity that provides FMS to an individ-ual participating in the CDS option. (27) Former military member--A person who served in the United States Army, Navy, Air Force, Marine Corps, Coast Guard, or 
	(24) Exploitation--The illegal or improper act or process of using, or attempting to use, an individual or the resources of an indi-vidual for monetary or personal benefit, profit, or gain. (25) FMS--Financial management services. (26) FMSA--Financial management services agency. As defined in 40 TAC §41.103, an entity that provides FMS to an individ-ual participating in the CDS option. (27) Former military member--A person who served in the United States Army, Navy, Air Force, Marine Corps, Coast Guard, or 



	(38) Implementation plan--A written document developed by a program provider for an individual for each TxHmL Program ser-vice, except community support, and for each CFC service, except CFC support management, on the individual's IPC to be provided by the pro-gram provider. An implementation plan includes: (A) a list of outcomes identified in the person-directed plan that will be addressed using TxHmL Program services and CFC services; (B) specific objectives to address the outcomes required by subparagrap
	(38) Implementation plan--A written document developed by a program provider for an individual for each TxHmL Program ser-vice, except community support, and for each CFC service, except CFC support management, on the individual's IPC to be provided by the pro-gram provider. An implementation plan includes: (A) a list of outcomes identified in the person-directed plan that will be addressed using TxHmL Program services and CFC services; (B) specific objectives to address the outcomes required by subparagrap
	(38) Implementation plan--A written document developed by a program provider for an individual for each TxHmL Program ser-vice, except community support, and for each CFC service, except CFC support management, on the individual's IPC to be provided by the pro-gram provider. An implementation plan includes: (A) a list of outcomes identified in the person-directed plan that will be addressed using TxHmL Program services and CFC services; (B) specific objectives to address the outcomes required by subparagrap
	(38) Implementation plan--A written document developed by a program provider for an individual for each TxHmL Program ser-vice, except community support, and for each CFC service, except CFC support management, on the individual's IPC to be provided by the pro-gram provider. An implementation plan includes: (A) a list of outcomes identified in the person-directed plan that will be addressed using TxHmL Program services and CFC services; (B) specific objectives to address the outcomes required by subparagrap


	28 of a leap year, the IPC year for the initial or renewal IPC is a 366-calendar day period starting on the begin date of the initial or renewal IPC. (C) A revised IPC does not change the begin or end date of an IPC year. (47) LAR--Legally authorized representative. A person authorized by law to act on behalf of a person with regard to a matter described in this subchapter, including a parent, guardian, or managing conservator of a minor; a guardian of an adult; an agent appointed under a power of attorney;

	(A) describes the supports and services necessary to achieve the desired outcomes identified by the applicant or individual and LAR and to ensure the applicant's or individual's health and safety; and (B) includes the setting for each service, which must be selected by the individual or LAR from setting options. (61) Performance contract--A written agreement between HHSC and a LIDDA for the performance of delegated functions, in-cluding those described in THSC §533A.035. (62) Physical abuse--Any of the foll
	(A) describes the supports and services necessary to achieve the desired outcomes identified by the applicant or individual and LAR and to ensure the applicant's or individual's health and safety; and (B) includes the setting for each service, which must be selected by the individual or LAR from setting options. (61) Performance contract--A written agreement between HHSC and a LIDDA for the performance of delegated functions, in-cluding those described in THSC §533A.035. (62) Physical abuse--Any of the foll
	(A) describes the supports and services necessary to achieve the desired outcomes identified by the applicant or individual and LAR and to ensure the applicant's or individual's health and safety; and (B) includes the setting for each service, which must be selected by the individual or LAR from setting options. (61) Performance contract--A written agreement between HHSC and a LIDDA for the performance of delegated functions, in-cluding those described in THSC §533A.035. (62) Physical abuse--Any of the foll


	ity, and requires treatment or services similar to those required for in-dividuals with an intellectual disability; (B) is manifested before the individual reaches age 22; (C) is likely to continue indefinitely; and (D) results in substantial functional limitation in at least three of the following areas of major life activity: (i) self-care; (ii) understanding and use of language; (iii) learning; (iv) mobility; (v) self-direction; and (vi) capacity for independent living. (70) Relative--A person related to
	(v) a nursing facility staff person who is familiar with the applicant's needs; (vi) other persons chosen by the applicant or LAR, for example, a family member, a friend, or a teacher; and (vii) at the discretion of the LIDDA and with the ap-proval of the individual or LAR, other persons who are directly in-volved in the delivery of services to persons with an intellectual or de-velopmental disability; or (C) for an individual 21 years of age or older who has enrolled in the TxHmL program from a nursing fac
	(v) a nursing facility staff person who is familiar with the applicant's needs; (vi) other persons chosen by the applicant or LAR, for example, a family member, a friend, or a teacher; and (vii) at the discretion of the LIDDA and with the ap-proval of the individual or LAR, other persons who are directly in-volved in the delivery of services to persons with an intellectual or de-velopmental disability; or (C) for an individual 21 years of age or older who has enrolled in the TxHmL program from a nursing fac
	(v) a nursing facility staff person who is familiar with the applicant's needs; (vi) other persons chosen by the applicant or LAR, for example, a family member, a friend, or a teacher; and (vii) at the discretion of the LIDDA and with the ap-proval of the individual or LAR, other persons who are directly in-volved in the delivery of services to persons with an intellectual or de-velopmental disability; or (C) for an individual 21 years of age or older who has enrolled in the TxHmL program from a nursing fac
	(v) a nursing facility staff person who is familiar with the applicant's needs; (vi) other persons chosen by the applicant or LAR, for example, a family member, a friend, or a teacher; and (vii) at the discretion of the LIDDA and with the ap-proval of the individual or LAR, other persons who are directly in-volved in the delivery of services to persons with an intellectual or de-velopmental disability; or (C) for an individual 21 years of age or older who has enrolled in the TxHmL program from a nursing fac


	personal, social, and vocational skills, but does not include a commu-nity-based facility owned by HHSC. (86) Store and forward technology--This term has the meaning set forth in Texas Occupations Code §111.001(2). (87) Synchronous audio-visual--An interactive, two-way audio and video communication platform that: (A) allows a service to be provided to an individual in real time; and (B) conforms to the privacy requirements under the Health Insurance Portability and Accountability Act. (88) TAC--Texas Admini

	(i) results in observable distress or harm to the indi-vidual; or (ii) is of such a serious nature that a reasonable per-son would consider it harmful or a cause of distress. (98) Videoconferencing--An interactive, two-way audio and video communication: (A) used to conduct a meeting between two or more per-sons who are in different locations; and (B) that conforms to the privacy requirements under the Health Insurance Portability and Accountability Act. (99) Volunteer--A person who works for a program provi
	(i) results in observable distress or harm to the indi-vidual; or (ii) is of such a serious nature that a reasonable per-son would consider it harmful or a cause of distress. (98) Videoconferencing--An interactive, two-way audio and video communication: (A) used to conduct a meeting between two or more per-sons who are in different locations; and (B) that conforms to the privacy requirements under the Health Insurance Portability and Accountability Act. (99) Volunteer--A person who works for a program provi
	(i) results in observable distress or harm to the indi-vidual; or (ii) is of such a serious nature that a reasonable per-son would consider it harmful or a cause of distress. (98) Videoconferencing--An interactive, two-way audio and video communication: (A) used to conduct a meeting between two or more per-sons who are in different locations; and (B) that conforms to the privacy requirements under the Health Insurance Portability and Accountability Act. (99) Volunteer--A person who works for a program provi


	(11) Minor home modifications are physical adaptations to an individual's residence to address specific needs identified by an in-dividual's service planning team. (12) Licensed vocational nursing is the provision of li-censed vocational nursing as defined in the Texas Occupations Code Chapter 301. (13) Registered nursing is the provision of professional nursing as defined in the Texas Occupations Code Chapter 301. (14) Specialized registered nursing is the provision of reg-istered nursing to an individual 
	(11) Minor home modifications are physical adaptations to an individual's residence to address specific needs identified by an in-dividual's service planning team. (12) Licensed vocational nursing is the provision of li-censed vocational nursing as defined in the Texas Occupations Code Chapter 301. (13) Registered nursing is the provision of professional nursing as defined in the Texas Occupations Code Chapter 301. (14) Specialized registered nursing is the provision of reg-istered nursing to an individual 
	(11) Minor home modifications are physical adaptations to an individual's residence to address specific needs identified by an in-dividual's service planning team. (12) Licensed vocational nursing is the provision of li-censed vocational nursing as defined in the Texas Occupations Code Chapter 301. (13) Registered nursing is the provision of professional nursing as defined in the Texas Occupations Code Chapter 301. (14) Specialized registered nursing is the provision of reg-istered nursing to an individual 


	(I) self-care; (II) personal hygiene; (III) household tasks; (IV) mobility; (V) money management; (VI) community integration, including how to get around in the community; (VII) use of adaptive equipment; (VIII) personal decision making; (IX) reduction of challenging behaviors to allow individuals to accomplish ADLs, IADLs, and health-related tasks; and (X) self-administration of medication; and (B) does not include transporting the individual, which means driving the individual from one location to another
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	(b) The comprehensive nursing assessment required to be completed in accordance with subsection (a)(5) of this section does not have to be completed in person if: (1) the comprehensive nursing assessment is not the annual comprehensive nursing assessment; and (2) an unlicensed service provider is not performing a del-egated nursing task or a health maintenance activity for the individual. (c) An RN must document a comprehensive nursing assess-ment required by subsection (a) of this section using the HHSC Co
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	Karen Ray Chief Counsel Health and Human Services Commission Effective date: March 1, 2023 Proposal publication date: September 16, 2022 For further information, please call: (512) 438-4639 ♦ ♦ ♦ SUBCHAPTER B. ELIGIBILITY, ENROLLMENT, AND REVIEW 26 TAC §§262.101 -262.107 STATUTORY AUTHORITY The new sections are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services a
	(e) If an applicant or LAR responds to an offer of enrollment in the TxHmL Program, a LIDDA must: (1) provide the applicant, LAR, and, if the LAR is not a family member, at least one family member (if possible) both an oral and a written explanation of the services and supports for which the applicant may be eligible, including the ICF/IID Program (both state supported living centers and community-based facilities), waiver pro-grams authorized under §1915(c) of the Social Security Act, and other community-b
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	(2) the HHSC Documentation of Provider Choice form; (3) the HHSC Deadline Notification form; and (4) any correspondence related to the offer of enrollment in the TxHmL Program. (k) If an applicant or LAR accepts the offer of enrollment in the TxHmL Program, the LIDDA must compile and maintain informa-tion necessary to process the applicant's request for enrollment in the TxHmL Program. (1) The LIDDA must complete an ID/RC Assessment in accordance with §262.104(a)(1) of this subchapter (relating to LOC Deter
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	is available on the HHSC website, to determine the number of CFC PAS/HAB hours the applicant needs. (4) The CFC PAS/HAB assessment form required by para-graph (3)(B) of this subsection must be completed in person with the individual unless the following conditions are met, in which case the form may be completed by videoconferencing or telephone: (A) the service coordinator gives the individual the op-portunity to complete the form in person in lieu of completing it by videoconferencing or telephone and the

	(I) the program provider's unlicensed service provider does not perform nursing tasks in the provision of the service; and (II) the program provider determines that it can ensure the applicant's health, safety, and welfare in the provision of the service; and (B) document the refusal of the RN nursing units on the initial IPC for a comprehensive nursing assessment by the program provider's RN in the applicant's record; (3) negotiate and finalize the initial IPC and the date services will begin with the sele
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	(3) ensure the information from the initial IPC entered in the HHSC data system and electronically submitted to HHSC contains information identical to the information on the initial IPC; and (4) submit other required enrollment information to HHSC; (r) HHSC notifies the applicant or LAR, the selected program provider, the FMSA, if applicable, and the LIDDA of its approval or denial of the applicant's enrollment. If the enrollment is approved, HHSC authorizes the applicant's enrollment in the TxHmL Program t
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	(1) the individual's PDP, including the deliberations and conclusions of the applicant's or individual's service planning team; (2) assessments and interventions by qualified profession-als; and (3) behavior support plans. (d) If a pervasive plus LON (LON 9) is recommended, a LIDDA must maintain documentation that proves: (1) the applicant or individual exhibits extremely danger-ous behavior that could be life threatening to the applicant or individ-ual or to others; (2) a written behavior support plan has 
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	(4) service providers are constantly prepared to physically prevent the dangerous behavior or intervene when the behavior occurs; and (5) the individual's ID/RC Assessment is correctly scored with a "1" in the "Behavior" section. (i) HHSC assigns an LON 9 if supporting documentation sub-mitted to HHSC proves that: (1) the individual exhibits extremely dangerous behavior that could be life threatening to the individual or to others; (2) a written behavior support plan has been implemented that meets HHSC gui
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	(2) electronically approves the recommended LON and es-tablishes the effective date; or (3) notifies the service coordinator in the HHSC data sys-tem that the recommended LON has been denied. (d) HHSC reviews any additional documentation submitted in accordance with HHSC request and electronically approves the rec-ommended LON or notifies the service coordinator in the HHSC data system that the recommended LON has been denied. The agency certifies that legal counsel has reviewed the adop-tion and found it t
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	(4) consider the applicant's or individual's cultural prefer-ences; (5) provide information in plain language to the applicant or individual in a manner that is accessible to: (A) the applicant or individual through the provision of an auxiliary aid at no cost to the applicant or individual in accordance with the Americans with Disabilities Act and Section 504 of the Reha-bilitation Act; and (B) the applicant or individual with limited English pro-ficiency through the provision of language services at no co
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	(b) Except as provided in subsection (c) of this section, a pro-gram provider must ensure that TxHmL Program services and CFC services are not provided in a setting that is presumed to have the qual-ities of an institution. A setting is presumed to have the qualities of an institution if the setting: (1) is located in a building in which a certified ICF/IID op-erated by a LIDDA or state supported living center is located but is distinct from the ICF/IID; (2) is located in a building on the grounds of, or im
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	(a) Renewal and Revision of an IPC. At least annually, and before the expiration of an individual's IPC, the individual's IPC must be renewed and revised in accordance with this subsection and HHSC's instructions. (1) At least 30 but no more than 90 calendar days before the expiration of an individual's IPC, the service coordinator must: (A) notify the service planning team that the individ-ual's PDP must be reviewed and updated; (B) convene a meeting with the service planning team to: (i) review and update
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	(B) the individual receives appropriate in-person sup-port during the completion of the form by videoconferencing or tele-phone. (3) The service coordinator must convene a meeting with the service planning team to develop a revised IPC and update the PDP if: (A) a new service is being added to or a current service is being removed from the IPC; or (B) the amount of a service is being increased or de-creased and requires the addition of, removal of, or a change to an out-come in the PDP. (4) The service coor
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	(B) a transportation plan, if community support is in-cluded on the PDP. (b) If an individual or LAR requests support management dur-ing an IPC year, the service coordinator must revise the IPC as de-scribed in subsection (a)(3) of this section. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300618 Karen Ray Chief Counsel Health and Human Servi
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	submit a claim for a service provided on the first calendar day of the suspension or termination. (4) If a program provider submits a claim for an adaptive aid that costs $500 or more or for a minor home modification that costs $1,000 or more, the claim must be supported by a written assessment from a licensed professional specified by HHSC in the TxHmL Pro-gram Billing Requirements and other documentation as required by the TxHmL Program Billing Requirements. (5) HHSC does not pay a program provider for a 
	submit a claim for a service provided on the first calendar day of the suspension or termination. (4) If a program provider submits a claim for an adaptive aid that costs $500 or more or for a minor home modification that costs $1,000 or more, the claim must be supported by a written assessment from a licensed professional specified by HHSC in the TxHmL Pro-gram Billing Requirements and other documentation as required by the TxHmL Program Billing Requirements. (5) HHSC does not pay a program provider for a 
	(O) for community support, the service was not pro-vided in accordance with a transportation plan and §262.5(a)(16) of this chapter (relating to Description of TxHmL Program Services); (P) the service was not provided; or (Q) for CFC PAS/HAB, in-home day habilitation, and in-home respite, if the service claim for the service did not match the EVV visit transaction as required by 1 TAC §354.4009(a)(4) (relating to Requirements for Claims Submission and Approval). (6) A program provider must refund to HHSC an
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	(iii) the person responsible for taking each correc-tive action; and (iv) a date by which the corrective action will be completed that is no later than 90 calendar days after the date the pro-gram provider is notified the corrective action plan is required; (B) be submitted to HHSC within 30 calendar days after the date the program provider is notified the corrective action plan is required; and (C) be approved by HHSC before implementation. (4) Within 30 calendar days after HHSC receives a cor-rective acti
	utive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program. §262.501. Process for Individual to Transfer to a Different Program Provider or FMSA. (a) If a service coordinator receives information that an indi-vidual wants to transfer to a different program provider or FMSA, or that an LAR wants the individual to transfer to a different program provider or FMSA, the service coordinator must: (1) if the information was received from the individual or LAR
	utive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program. §262.501. Process for Individual to Transfer to a Different Program Provider or FMSA. (a) If a service coordinator receives information that an indi-vidual wants to transfer to a different program provider or FMSA, or that an LAR wants the individual to transfer to a different program provider or FMSA, the service coordinator must: (1) if the information was received from the individual or LAR

	(B) Medicaid card; (C) Medicare information, if applicable; (D) the ICAP assessment booklet and computer scoring sheet; (E) trust fund/financial records and any money due the individual; (F) behavior support plan, if applicable; (G) guardianship information, if applicable; and (H) any other pertinent information to ensure health and safety or continuity of services; (5) within two business days after receipt of the records requested in accordance with paragraph (4) of this subsection, send the records to th
	(B) Medicaid card; (C) Medicare information, if applicable; (D) the ICAP assessment booklet and computer scoring sheet; (E) trust fund/financial records and any money due the individual; (F) behavior support plan, if applicable; (G) guardianship information, if applicable; and (H) any other pertinent information to ensure health and safety or continuity of services; (5) within two business days after receipt of the records requested in accordance with paragraph (4) of this subsection, send the records to th
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	(B) Medicaid card; (C) Medicare information, if applicable; (D) the ICAP assessment booklet and computer scoring sheet; (E) trust fund/financial records and any money due the individual; (F) behavior support plan, if applicable; (G) guardianship information, if applicable; and (H) any other pertinent information to ensure health and safety or continuity of services; (5) within two business days after receipt of the records requested in accordance with paragraph (4) of this subsection, send the records to th


	(b) After the individual or LAR selects an FMSA, the service coordinator must coordinate with the individual, LAR, the transferring program provider and the receiving FMSA to determine a transfer ef-fective date that is: (1) not earlier than the date of the meeting described in sub-section (c)(2) of this section; and (2) agreed to by the service coordinator, the individual or LAR, and the receiving FMSA. (c) On or before the transfer effective date, the service coordi-nator must: (1) take action to complete
	(b) After the individual or LAR selects an FMSA, the service coordinator must coordinate with the individual, LAR, the transferring program provider and the receiving FMSA to determine a transfer ef-fective date that is: (1) not earlier than the date of the meeting described in sub-section (c)(2) of this section; and (2) agreed to by the service coordinator, the individual or LAR, and the receiving FMSA. (c) On or before the transfer effective date, the service coordi-nator must: (1) take action to complete
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	ual's right to request a fair hearing in accordance with §262.601 of this chapter (relating to Fair Hearing). The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300621 Karen Ray Chief Counsel Health and Human Services Commission Effective date: March 1, 2023 Proposal publication date: September 16, 2022 For further information, please call: (512) 4
	services by the health and human services agencies, and Texas Human Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program. §262.701. LIDDA Requirements for Providing Service Coordination in the TxHmL Program. (a) A LIDDA must offer TxHmL Program services to an ap-plicant in accordance with §262.103 of this chapter (relating to Process for Enrollment of Applicants). (b) A LIDDA must process enrollmen
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	(h) A LIDDA must ensure that a service coordinator: (1) initiates, coordinates, and facilitates the person-cen-tered planning process to meet the desires and needs as identified by an individual and LAR in the individual's PDP, including: (A) scheduling service planning team meetings; and (B) documenting on the PDP whether, for each TxHmL Program service or CFC service identified on the PDP, the service is critical to meeting the individual's health and safety as determined by the service planning team; (2)
	(h) A LIDDA must ensure that a service coordinator: (1) initiates, coordinates, and facilitates the person-cen-tered planning process to meet the desires and needs as identified by an individual and LAR in the individual's PDP, including: (A) scheduling service planning team meetings; and (B) documenting on the PDP whether, for each TxHmL Program service or CFC service identified on the PDP, the service is critical to meeting the individual's health and safety as determined by the service planning team; (2)
	program provider has determined that it cannot ensure the individ-ual's health, safety, and welfare in the provision of community support, day habilitation, in-home day habilitation, employment assistance, sup-ported employment, respite, or CFC PAS/HAB: (A) inform the individual or LAR of the consequences and risks of refusing the assessment, including that the refusal will re-sult in the individual not receiving: (i) nursing services; or (ii) community support, day habilitation, in-home day habilitation, e

	(2) retain a copy of the completed form in the individual's record. (n) A service coordinator must conduct: (1) a pre-move site review for an applicant 21 years of age or older who is enrolling in the TxHmL Program from a nursing facility or as a diversion from admission to a nursing facility; and (2) post-move monitoring visits for an individual 21 years of age or older who enrolled in the TxHmL Program from a nursing facility or has enrolled in the TxHmL Program as a diversion from admission to a nursing 
	(2) retain a copy of the completed form in the individual's record. (n) A service coordinator must conduct: (1) a pre-move site review for an applicant 21 years of age or older who is enrolling in the TxHmL Program from a nursing facility or as a diversion from admission to a nursing facility; and (2) post-move monitoring visits for an individual 21 years of age or older who enrolled in the TxHmL Program from a nursing facility or has enrolled in the TxHmL Program as a diversion from admission to a nursing 
	(2) retain a copy of the completed form in the individual's record. (n) A service coordinator must conduct: (1) a pre-move site review for an applicant 21 years of age or older who is enrolling in the TxHmL Program from a nursing facility or as a diversion from admission to a nursing facility; and (2) post-move monitoring visits for an individual 21 years of age or older who enrolled in the TxHmL Program from a nursing facility or has enrolled in the TxHmL Program as a diversion from admission to a nursing 
	(2) retain a copy of the completed form in the individual's record. (n) A service coordinator must conduct: (1) a pre-move site review for an applicant 21 years of age or older who is enrolling in the TxHmL Program from a nursing facility or as a diversion from admission to a nursing facility; and (2) post-move monitoring visits for an individual 21 years of age or older who enrolled in the TxHmL Program from a nursing facility or has enrolled in the TxHmL Program as a diversion from admission to a nursing 



	(2) document the individual's or LAR's choice of FMSA on HHSC Consumer Participation Choice form; (3) document, in the individual's PDP, a description of the services provided through the CDS option; and (4) develop with the individual or LAR and other members of the service planning team a transportation plan if an individual's PDP includes community support to be delivered through the CDS option. (s) For an individual participating in the CDS option, a service coordinator must recommend that HHSC terminat
	(2) document the individual's or LAR's choice of FMSA on HHSC Consumer Participation Choice form; (3) document, in the individual's PDP, a description of the services provided through the CDS option; and (4) develop with the individual or LAR and other members of the service planning team a transportation plan if an individual's PDP includes community support to be delivered through the CDS option. (s) For an individual participating in the CDS option, a service coordinator must recommend that HHSC terminat
	(2) document the individual's or LAR's choice of FMSA on HHSC Consumer Participation Choice form; (3) document, in the individual's PDP, a description of the services provided through the CDS option; and (4) develop with the individual or LAR and other members of the service planning team a transportation plan if an individual's PDP includes community support to be delivered through the CDS option. (s) For an individual participating in the CDS option, a service coordinator must recommend that HHSC terminat


	(C) provide the individual or LAR with a copy of the signed form; (D) perform the activities described in subparagraphs (A)-(C) of this paragraph on or before the effective date of the transfer to another program provider or LIDDA; and (E) maintain the completed HHSC Electronic Visit Ver-ification Responsibilities and Additional Information form in the indi-vidual's record; and (3) for an individual who will receive a service that requires the use of EVV through the CDS option or who will transfer to anothe
	(C) provide the individual or LAR with a copy of the signed form; (D) perform the activities described in subparagraphs (A)-(C) of this paragraph on or before the effective date of the transfer to another program provider or LIDDA; and (E) maintain the completed HHSC Electronic Visit Ver-ification Responsibilities and Additional Information form in the indi-vidual's record; and (3) for an individual who will receive a service that requires the use of EVV through the CDS option or who will transfer to anothe
	(C) provide the individual or LAR with a copy of the signed form; (D) perform the activities described in subparagraphs (A)-(C) of this paragraph on or before the effective date of the transfer to another program provider or LIDDA; and (E) maintain the completed HHSC Electronic Visit Ver-ification Responsibilities and Additional Information form in the indi-vidual's record; and (3) for an individual who will receive a service that requires the use of EVV through the CDS option or who will transfer to anothe
	(C) provide the individual or LAR with a copy of the signed form; (D) perform the activities described in subparagraphs (A)-(C) of this paragraph on or before the effective date of the transfer to another program provider or LIDDA; and (E) maintain the completed HHSC Electronic Visit Ver-ification Responsibilities and Additional Information form in the indi-vidual's record; and (3) for an individual who will receive a service that requires the use of EVV through the CDS option or who will transfer to anothe


	(a) HHSC may allow program providers and service coordina-tors to use one or more of the exceptions described in subsections (c) -(j) of this section while an executive order or proclamation declaring a state of disaster under Texas Government Code §418.014 is in effect. HHSC notifies program providers and LIDDAs: (1) if it allows an exception to be used; and (2) if an exception is allowed to be used, the date the ex-ception must no longer be used, which may be before the declaration of a state of disaster 
	(a) HHSC may allow program providers and service coordina-tors to use one or more of the exceptions described in subsections (c) -(j) of this section while an executive order or proclamation declaring a state of disaster under Texas Government Code §418.014 is in effect. HHSC notifies program providers and LIDDAs: (1) if it allows an exception to be used; and (2) if an exception is allowed to be used, the date the ex-ception must no longer be used, which may be before the declaration of a state of disaster 
	(a) HHSC may allow program providers and service coordina-tors to use one or more of the exceptions described in subsections (c) -(j) of this section while an executive order or proclamation declaring a state of disaster under Texas Government Code §418.014 is in effect. HHSC notifies program providers and LIDDAs: (1) if it allows an exception to be used; and (2) if an exception is allowed to be used, the date the ex-ception must no longer be used, which may be before the declaration of a state of disaster 



	(2) the service coordinator documents on the renewal or IPC the reason for and the topics discussed at the meeting; (3) the individual or LAR orally agrees with the renewal or revised IPC; and (4) the service coordinator documents the individual's or LAR's oral agreement on the renewal or the revised IPC. (i) Notwithstanding §262.304(a)(1) of this chapter (relating to Service Limits), the service limit for adaptive aids for an individual who resides in the disaster area may be exceeded if: (1) the requested
	(2) the service coordinator documents on the renewal or IPC the reason for and the topics discussed at the meeting; (3) the individual or LAR orally agrees with the renewal or revised IPC; and (4) the service coordinator documents the individual's or LAR's oral agreement on the renewal or the revised IPC. (i) Notwithstanding §262.304(a)(1) of this chapter (relating to Service Limits), the service limit for adaptive aids for an individual who resides in the disaster area may be exceeded if: (1) the requested
	(2) the service coordinator documents on the renewal or IPC the reason for and the topics discussed at the meeting; (3) the individual or LAR orally agrees with the renewal or revised IPC; and (4) the service coordinator documents the individual's or LAR's oral agreement on the renewal or the revised IPC. (i) Notwithstanding §262.304(a)(1) of this chapter (relating to Service Limits), the service limit for adaptive aids for an individual who resides in the disaster area may be exceeded if: (1) the requested


	(B) the repair of a minor home modification that was damaged as a result of the disaster; (2) the addition of the requested minor home modification to the individual's IPC does not result in: (A) the service limit of minor home modification being exceeded by more than $3,750; or (B) the individual's IPC cost limit for TxHmL program services being exceeded as described in §262.101(a)(4) of this chapter; (3) the program provider: (A) includes the cost of the requested minor home mod-ification on the revised I
	(B) the repair of a minor home modification that was damaged as a result of the disaster; (2) the addition of the requested minor home modification to the individual's IPC does not result in: (A) the service limit of minor home modification being exceeded by more than $3,750; or (B) the individual's IPC cost limit for TxHmL program services being exceeded as described in §262.101(a)(4) of this chapter; (3) the program provider: (A) includes the cost of the requested minor home mod-ification on the revised I
	(B) the repair of a minor home modification that was damaged as a result of the disaster; (2) the addition of the requested minor home modification to the individual's IPC does not result in: (A) the service limit of minor home modification being exceeded by more than $3,750; or (B) the individual's IPC cost limit for TxHmL program services being exceeded as described in §262.101(a)(4) of this chapter; (3) the program provider: (A) includes the cost of the requested minor home mod-ification on the revised I


	new §§263.1 -263.9; 263.101 -263.108; 263.201; 263.301 -263.304; 263.401; 263.501 -263.503; 263.601; 263.701 -263.708; 263.801; 263.802; 263.901 -263.903; and 263.1000. Sections 263.3, 263.5, 263.8, 263.9, 263.104, 263.107, 263.201, 263.302, 263.501, 263.502, 263.503, 263.601, 263.701, 263.702, 263.707, 263.708, 263.901, 263.902 and 263.1000 are adopted with changes to the proposed text as published in the September 16, 2022, issue of the Texas Regis-ter (47 TexReg 5667). These rules will be republished. Se
	new §§263.1 -263.9; 263.101 -263.108; 263.201; 263.301 -263.304; 263.401; 263.501 -263.503; 263.601; 263.701 -263.708; 263.801; 263.802; 263.901 -263.903; and 263.1000. Sections 263.3, 263.5, 263.8, 263.9, 263.104, 263.107, 263.201, 263.302, 263.501, 263.502, 263.503, 263.601, 263.701, 263.702, 263.707, 263.708, 263.901, 263.902 and 263.1000 are adopted with changes to the proposed text as published in the September 16, 2022, issue of the Texas Regis-ter (47 TexReg 5667). These rules will be republished. Se
	ing. These requirements help ensure the assessments are thor-ough and accurate. The adopted rules include provisions regarding the denial, sus-pension, reduction, or termination of an individual's services in the HCS Program to explain HHSC's process in taking one of these actions. The adopted rules also change the existing ser-vice coordination monitoring requirement from 90 days to 30 days during an individual's suspension. The adopted rules require a program provider and local intel-lectual and developme
	ing. These requirements help ensure the assessments are thor-ough and accurate. The adopted rules include provisions regarding the denial, sus-pension, reduction, or termination of an individual's services in the HCS Program to explain HHSC's process in taking one of these actions. The adopted rules also change the existing ser-vice coordination monitoring requirement from 90 days to 30 days during an individual's suspension. The adopted rules require a program provider and local intel-lectual and developme


	cause the context in which the terms are used in the HCS Billing Requirements is different than that in proposed Chapter 263. HHSC will take this comment under consideration when review-ing the HCS Billing Requirements. HHSC references another rule to define a term instead of providing the entire definition to avoid inconsistent definitions if the definition of the term in the other rule changes. COMMENT: One commenter requested that HHSC revise the definition of "auxiliary aid" to allow the use of an auxil
	RESPONSE: HHSC declines to make this change because the inclusion of "severe" in the definition of "related condition" is con-sistent with the definition of "persons with related condition" in 42 CFR §435.1010. COMMENT: One commenter requested that HHSC revise the definition of "service planning team" to include a permanency planner. Another commenter suggested that the word "for" be changed to "to" in the definition of "service planning team". RESPONSE: HHSC agrees with the commenter and revised the defini
	habilitation is that it be provided in the individual's residence. Day habilitation is an HCS Program service that is provided out-side of an individual's residence. COMMENT: One commenter requested replacing "provision of residential services" with "provision of personal assistant ser-vices and habilitation" in the description of host home/companion care. RESPONSE: HHSC declines to make changes in proposed §263.5(a)(19) in response to this comment. Host home/com-panion care is described as "residential ass
	habilitation is that it be provided in the individual's residence. Day habilitation is an HCS Program service that is provided out-side of an individual's residence. COMMENT: One commenter requested replacing "provision of residential services" with "provision of personal assistant ser-vices and habilitation" in the description of host home/companion care. RESPONSE: HHSC declines to make changes in proposed §263.5(a)(19) in response to this comment. Host home/com-panion care is described as "residential ass
	with grouping host home services and companion care services together in the HCS Program. Specifically, the commenter re-quested that HHSC revise the rules to allow an applicant who is moving into a host home/companion care residence that is the applicant's residence, not the service provider's residence, to re-ceive the same amount of TAS as an applicant who is moving into their own residence but not receiving host home/companion care. RESPONSE: Based on the HCS waiver application, proposed §263.5(a)(26) d
	with grouping host home services and companion care services together in the HCS Program. Specifically, the commenter re-quested that HHSC revise the rules to allow an applicant who is moving into a host home/companion care residence that is the applicant's residence, not the service provider's residence, to re-ceive the same amount of TAS as an applicant who is moving into their own residence but not receiving host home/companion care. RESPONSE: Based on the HCS waiver application, proposed §263.5(a)(26) d


	LIDDA and a commenter suggested that HHSC hire multi or bilingual translators to complete the translations. Another com-menter suggested that HHSC delete this provision or clarify what it means by "documentation." RESPONSE: HHSC proposed §263.7 requiring a program provider and a LIDDA to provide HHSC a translation of infor-mation in English to help ensure that HHSC staff can perform utilization review functions timely and efficiently. HHSC believes it is the program provider's or LIDDA's responsibility to p
	assessment requirements in both sets of rules then each set of rules should cross-reference each other. Another commenter requested that HHSC revise the HHSC comprehensive nursing assessment form to align with the requirements in proposed §263.8. RESPONSE: HHSC declines to make changes in response to the comments about the comprehensive nursing assessment re-quirement in proposed §263.8. The certification principles are included in rules that are not part of this project and that may be proposed in a future
	assessment requirements in both sets of rules then each set of rules should cross-reference each other. Another commenter requested that HHSC revise the HHSC comprehensive nursing assessment form to align with the requirements in proposed §263.8. RESPONSE: HHSC declines to make changes in response to the comments about the comprehensive nursing assessment re-quirement in proposed §263.8. The certification principles are included in rules that are not part of this project and that may be proposed in a future

	"intentional community" as a program provider or has a prepon-derance of residents of people with disabilities. One commenter expressed concern about the inequity of allowing "intentional communities" to be eligible for HCS funding considering that HCS rates are significantly higher than the inadequate rates in the Community Living Assistance & Support Services Program. Another commenter expressed that heightened scrutiny is an inadequate safeguard to prevent the provision of an HCS Program service or CFC s
	"intentional community" as a program provider or has a prepon-derance of residents of people with disabilities. One commenter expressed concern about the inequity of allowing "intentional communities" to be eligible for HCS funding considering that HCS rates are significantly higher than the inadequate rates in the Community Living Assistance & Support Services Program. Another commenter expressed that heightened scrutiny is an inadequate safeguard to prevent the provision of an HCS Program service or CFC s
	other than the United States Postal Service. HHSC declines to make changes in response to this comment. COMMENT: One commenter requested adding a requirement to §263.104(e) for a LIDDA to provide information about perma-nency planning and family-based-alternatives when an applicant under the age of 22 or LAR responds to an offer of enrollment. The commenter also requested that the permanency planner be required to participate as part of the service planning team in the development of the PDP and determinati
	other than the United States Postal Service. HHSC declines to make changes in response to this comment. COMMENT: One commenter requested adding a requirement to §263.104(e) for a LIDDA to provide information about perma-nency planning and family-based-alternatives when an applicant under the age of 22 or LAR responds to an offer of enrollment. The commenter also requested that the permanency planner be required to participate as part of the service planning team in the development of the PDP and determinati


	COMMENT: One commenter suggested that HHSC replace the phrase "for completing" to "to complete" in §263.104(j)(5)(A). The commenter also suggested adding "or transmits the signed and dated document" for clarity in §263.104(k)(11). RESPONSE: HHSC agrees with the commenter and revised the proposed rules for clarity. Specifically, HHSC replaced "for completing" with "to complete" in proposed §263.104(j)(5)(A), §263.302(a)(2)(A) and §263.302(b)(4)(A). HHSC also revised proposed §263.104(k)(11) and 263.302(e)(1)
	that HHSC remove the documentation requirement in proposed §263.106(i)(3) showing more service providers are available than would be needed if the individual did not exhibit dangerous behavior. RESPONSE: The documentation required to demonstrate an individual's dangerous behavior, as described in proposed §263.106(i), is reasonable and necessary to justify an increase in an individual's LON and in the payment rate to the program provider, therefore, HHSC declines to make changes in pro-posed §263.106(i) in 
	that HHSC remove the documentation requirement in proposed §263.106(i)(3) showing more service providers are available than would be needed if the individual did not exhibit dangerous behavior. RESPONSE: The documentation required to demonstrate an individual's dangerous behavior, as described in proposed §263.106(i), is reasonable and necessary to justify an increase in an individual's LON and in the payment rate to the program provider, therefore, HHSC declines to make changes in pro-posed §263.106(i) in 

	COMMENT: Two commenters requested that HHSC specify in §263.107(c)(1)(C) and §263.107(c)(2)(B) that all impacted par-ties, including the individual and LAR, be notified if a recom-mended LON has been denied. RESPONSE: HHSC revised proposed §263.107(c)(1)(C) and §263.107(c)(2)(B) to clarify that HHSC notifies the program provider and the service coordinator in the HHSC data system that the recommended LON has been denied. The program provider or service coordinator may provide the information to the individu
	COMMENT: Two commenters requested that HHSC specify in §263.107(c)(1)(C) and §263.107(c)(2)(B) that all impacted par-ties, including the individual and LAR, be notified if a recom-mended LON has been denied. RESPONSE: HHSC revised proposed §263.107(c)(1)(C) and §263.107(c)(2)(B) to clarify that HHSC notifies the program provider and the service coordinator in the HHSC data system that the recommended LON has been denied. The program provider or service coordinator may provide the information to the individu
	dresses the revision recommended by the commenter, including a description of the person-centered planning process, a require-ment that the individual leads the process to the extent possible, and list of the plans that are developed using the person-cen-tered planning process. COMMENT: One commenter requested proposed §263.201(d)(5)(A) be revised by adding "accommodations and preferred alternative styles of communication" as ways to provide information in plain language and in a manner that is accessible t
	dresses the revision recommended by the commenter, including a description of the person-centered planning process, a require-ment that the individual leads the process to the extent possible, and list of the plans that are developed using the person-cen-tered planning process. COMMENT: One commenter requested proposed §263.201(d)(5)(A) be revised by adding "accommodations and preferred alternative styles of communication" as ways to provide information in plain language and in a manner that is accessible t


	COMMENT: One commenter requested HHSC revise proposed §263.301(c)(2) by adding "non-CFC" before "Medicaid State Plan" because the provision in proposed §263.301(c)(2) that each HCS Program service and CFC service in an IPC must not be available to the individual through any other source, including the Medicaid State Plan, is inconsistent with offering CFC services in the HCS Program. The commenter also recom-mended that proposed §263.301(c)(2) be revised by removing "natural supports" as an alternate source
	COMMENT: Two commenters suggested that HHSC revise §263.302(a)(5), regarding the development of an implementa-tion plan before the effective date of a renewal IPC, to allow an exception to "backdate the IPC" if there are circumstances that delay holding the IPC renewal meeting until after the expiration of an individual's IPC. RESPONSE: Proposed §263.601(5)(A)(ii)(I) prohibits payments to a program provider for a service provided during a period for which there was not a signed, dated, and authorized IPC fo
	application and would require additional analysis and a change to the HCS waiver application with CMS approval. COMMENT: Two commenters requested HHSC remove the service limit of 300 hours during an IPC year for respite and in-home respite combined, as proposed in §263.304(a)(4), to provide flexibly to meet an individual's needs. RESPONSE: The service limit for respite and in-home respite combined in proposed §263.304(a)(4), which provides that the limit for respite and in-home respite combined, 300 hours d
	application and would require additional analysis and a change to the HCS waiver application with CMS approval. COMMENT: Two commenters requested HHSC remove the service limit of 300 hours during an IPC year for respite and in-home respite combined, as proposed in §263.304(a)(4), to provide flexibly to meet an individual's needs. RESPONSE: The service limit for respite and in-home respite combined in proposed §263.304(a)(4), which provides that the limit for respite and in-home respite combined, 300 hours d
	COMMENT: Several commenters expressed support for rules in proposed §§263.501 -263.503, noting it broadens housing op-tions for individuals with intellectual or developmental disability (IDD) and other neurodiversity. RESPONSE: HHSC appreciates the support. COMMENT: Several commenters requested that proposed §263.501(a) be revised to require that a home and commu-nity-based setting allow individuals to receive services in the community to the same degree of access as individuals not receiving Medicaid HCBS,

	corrected the reference to proposed §263.502(a) in proposed §263.901(e)(21). COMMENT: One commenter requested that HHSC revise pro-posed §263.502 to exempt residences where subletting or mod-ifying the residence is prohibited from complying with §263.502. RESPONSE: HHSC declines to make changes in response to this comment because §263.502 is based on 42 CFR §441.301(c)(4)(vi). COMMENT: Two commenters expressed concerns regarding the provision in proposed §263.502(a)(2) because it will cause unnecessary burd
	RESPONSE: HHSC declines to make changes in response to these comments. Proposed §263.502(a)(4), reformatted as subsection (b)(4), which provides that the program provider must ensure an operable lock is installed on the individual's bedroom door at no cost to the individual, is based on 42 CFR §441.301(c)(4). This federal regulation allows for an exception to the operable lock requirement based only on a specific assessed need of the individual, not because an individual does not want a lock. An individual 
	COMMENT: One commenter requested that proposed §263.503 be revised to add a provision that protects individuals from in-creases to their room or board payments. RESPONSE: HHSC declines to make changes in response to this comment because provisions about how the cost of room or board is determined are not part of this rule project. In particular, current rule at 40 TAC §9.178(m)(5)(A) provides that a program provider must not charge an individual a room and board amount that exceeds an amount determined in a
	COMMENT: One commenter requested that proposed §263.503 be revised to add a provision that protects individuals from in-creases to their room or board payments. RESPONSE: HHSC declines to make changes in response to this comment because provisions about how the cost of room or board is determined are not part of this rule project. In particular, current rule at 40 TAC §9.178(m)(5)(A) provides that a program provider must not charge an individual a room and board amount that exceeds an amount determined in a
	RESPONSE: HHSC declines to make changes in response to this comment. The purpose of proposed §263.503(a) is to re-quire a service coordinator to inform an individual or LAR of the settings available if the individual is interested in receiving residential assistance. The only residential assistance settings available in the HCS Program are a residence in which an indi-vidual receives host home/companion care, a three-person res-idence in which the individual receives residential support or su-pervised livin

	an individual or LAR has been evicted may result in home-lessness or institutionalization. The commenters suggested that instead of denying residential assistance, HHSC help an individual locate resources that can alleviate the delinquent room or board situation and maintain access to affordable, integrated, and accessible housing. The commenters also requested HHSC clarify the authority and legal basis it has to deny residential services to an eligible HCS participant. RESPONSE: HHSC declines to make chang
	and security deposits. Another commenter suggested that HHSC ensure the Texas Property Code and Texas Rules of Civil Procedure are appropriate for the HCS program. RESPONSE: HHSC references Texas Property Code Chapters 24, 91, and 92 because 42 CFR §441.301(c)(4)(vi)(a) requires that the individual has the same responsibilities and protec-tions from eviction under the landlord/tenant law of the state. HHSC revised proposed §263.503(c) by removing paragraph (22) regarding the program provider, service provid
	and security deposits. Another commenter suggested that HHSC ensure the Texas Property Code and Texas Rules of Civil Procedure are appropriate for the HCS program. RESPONSE: HHSC references Texas Property Code Chapters 24, 91, and 92 because 42 CFR §441.301(c)(4)(vi)(a) requires that the individual has the same responsibilities and protec-tions from eviction under the landlord/tenant law of the state. HHSC revised proposed §263.503(c) by removing paragraph (22) regarding the program provider, service provid

	residence are typically taken together, therefore, the individual and service provider are both temporarily absent from the resi-dence. The commenters expressed that this provision exceeds the requirements described in the federal HCBS Settings Rule. One commenter suggested that if the provision in proposed §263.503(c)(14) is not removed, then, §263.503(c)(14) be revised to require a refund only if the individual is temporarily away from the residence for at least 7 calendar day period. RESPONSE: HHSC agree
	residence are typically taken together, therefore, the individual and service provider are both temporarily absent from the resi-dence. The commenters expressed that this provision exceeds the requirements described in the federal HCBS Settings Rule. One commenter suggested that if the provision in proposed §263.503(c)(14) is not removed, then, §263.503(c)(14) be revised to require a refund only if the individual is temporarily away from the residence for at least 7 calendar day period. RESPONSE: HHSC agree
	COMMENT: Two commenters requested that HHSC revise pro-posed §263.503(c)(19), regarding a notice of proposed eviction that allows the individual or LAR at least 60 calendar days to pay the delinquent room or board, to require that the notice be consistent with state and federal law, including laws related to disasters and public health emergencies. RESPONSE: HHSC is unclear which state and federal laws the commenter is referring to and does not think this revision is nec-essary to require a program provider

	RESPONSE: HHSC declines to make a change in response to this comment because the requested revision would require ad-ditional analysis. COMMENT: One commenter suggested that HHSC revise pro-posed §263.503(d)(4) to increase the three-calendar day time-frame required for a program provider to provide one copy of the residential agreement to the individual or LAR because the time-frame is inadequate. RESPONSE: HHSC agrees with the commenter and revised proposed §263.503(d)(4) to require the program provider to
	§263.503(h)(3) be further revised to include a provision that provides support and assistance to implement the "compre-hensive plan" and allows the individual or LAR 60 days from the date of the agreed upon comprehensive plan to pay the delinquent room or board. The commenters requested that, if after the implementation of the comprehensive plan, the program provider or service provider intends to proceed to evict the individual, the provision should require the program provider or service provider to give 
	§263.503(h)(3) be further revised to include a provision that provides support and assistance to implement the "compre-hensive plan" and allows the individual or LAR 60 days from the date of the agreed upon comprehensive plan to pay the delinquent room or board. The commenters requested that, if after the implementation of the comprehensive plan, the program provider or service provider intends to proceed to evict the individual, the provision should require the program provider or service provider to give 

	transfer when a service coordinator receives information from an individual or LAR that the individual wants to transfer or the LAR wants the individual to transfer to a different program provider or FMSA, or that an individual, or the LAR wants the individual to begin to receive a service through the CDS option, from the process when the service coordinator receives the information from a different person. RESPONSE: HHSC agrees with the commenter and revised proposed §263.701(a) and §263.702(a) to clarify 
	transfer when a service coordinator receives information from an individual or LAR that the individual wants to transfer or the LAR wants the individual to transfer to a different program provider or FMSA, or that an individual, or the LAR wants the individual to begin to receive a service through the CDS option, from the process when the service coordinator receives the information from a different person. RESPONSE: HHSC agrees with the commenter and revised proposed §263.701(a) and §263.702(a) to clarify 
	of the booklet, "Your Rights In the Home and Community-based Services (HCS) Program" and the HHSC HCS Rights Adden-dum form, and an oral explanation of the rights in the booklet and the form. RESPONSE: HHSC declines to make changes in response to this comment because a form with the information described has not been developed. HHSC will consider developing a form when updating handbooks and forms. COMMENT: One commenter requested HHSC revise proposed §263.901(e)(9) to allow an individual or LAR to sign the
	of the booklet, "Your Rights In the Home and Community-based Services (HCS) Program" and the HHSC HCS Rights Adden-dum form, and an oral explanation of the rights in the booklet and the form. RESPONSE: HHSC declines to make changes in response to this comment because a form with the information described has not been developed. HHSC will consider developing a form when updating handbooks and forms. COMMENT: One commenter requested HHSC revise proposed §263.901(e)(9) to allow an individual or LAR to sign the


	advocating, collaborating with other agencies, and linking for the delivery of services and supports that address the individual's needs and desires. COMMENT: One commenter requested that to ensure con-sistent documentation among service coordinators, HHSC develop booklets and forms for service coordinators to use when informing applicants and individuals about responsibilities related to electronic visit verification (EVV), as required by §263.901(e)(39). RESPONSE: HHSC declines to make changes in response
	as requested by the commenter because this word is not included in the statutory provision. COMMENT: One commenter suggested that HHSC revise proposed §263.902(a)(2)(D) to make it clearer. Proposed §263.902(a)(2)(D) requires the permanency planning meeting participants to discuss and identify the items listed in proposed §263.902(a)(2)(D) to accomplish an applicant's permanency planning goals. Specifically, the commenter requested that HHSC replace the items in proposed §263.902(a)(2)(D) with different item
	as requested by the commenter because this word is not included in the statutory provision. COMMENT: One commenter suggested that HHSC revise proposed §263.902(a)(2)(D) to make it clearer. Proposed §263.902(a)(2)(D) requires the permanency planning meeting participants to discuss and identify the items listed in proposed §263.902(a)(2)(D) to accomplish an applicant's permanency planning goals. Specifically, the commenter requested that HHSC replace the items in proposed §263.902(a)(2)(D) with different item

	COMMENT: One commenter requested that HHSC revise pro-posed §263.1000(f), regarding the exception to a LIDDA con-ducting an ICAP assessment in person, to use the phrase "ini-tial ICAP assessment" instead of "ICAP assessment" because a LIDDA only conducts an initial ICAP. RESPONSE: HHSC declines to make changes in response to this comment because the requested revision is not needed to understand the rule provision. COMMENT: One commenter requested that HHSC revise pro-posed §263.1000(h)(3)(B)(iii)(II) to pr
	COMMENT: One commenter requested that HHSC revise pro-posed §263.1000(f), regarding the exception to a LIDDA con-ducting an ICAP assessment in person, to use the phrase "ini-tial ICAP assessment" instead of "ICAP assessment" because a LIDDA only conducts an initial ICAP. RESPONSE: HHSC declines to make changes in response to this comment because the requested revision is not needed to understand the rule provision. COMMENT: One commenter requested that HHSC revise pro-posed §263.1000(h)(3)(B)(iii)(II) to pr
	COMMENT: One commenter requested that a service provider be paid for the time it takes to travel to an individual's home to assist with the individual's ADLs. RESPONSE: HHSC did not make changes in response to this comment. The comment is outside the scope of this project be-cause the rate methodologies for HCS Program services are not addressed in this rule project. COMMENT: One commenter suggested that the new EVV inter-face should include a pay-period summary of the kinds of work, courses, goals, and act

	In addition to the changes made to the rules in response to com-ments, HHSC made changes to the rules that are not in response to comments. HHSC revised the definition of "implementation plan" in pro-posed §263.3(46) for clarity. HHSC moved the definition of "in person or in-person" in pro-posed §263.3(51) to §263.3(47) for alphabetization. HHSC replaced the term, "practice" with "provision" in the de-scription of occupational therapy in proposed §263.5(a)(4) to make it consistent with the descriptions of o
	a setting located in a building in which a licensed private ICF/IID, a hospital, a nursing facility, or other institution is located but is distinct from the ICF/IID, hospital, nursing facility, or other insti-tution. HHSC revised proposed §263.503(c)(12) to allow a late fee to be charged only if room and board is not paid by the third day after it is due, instead of by the day room and board is due to be consistent with §92.019(a)(3) of the Texas Property Code. HHSC also revised proposed §263.503(c)(12) by
	a setting located in a building in which a licensed private ICF/IID, a hospital, a nursing facility, or other institution is located but is distinct from the ICF/IID, hospital, nursing facility, or other insti-tution. HHSC revised proposed §263.503(c)(12) to allow a late fee to be charged only if room and board is not paid by the third day after it is due, instead of by the day room and board is due to be consistent with §92.019(a)(3) of the Texas Property Code. HHSC also revised proposed §263.503(c)(12) by

	§263.3. Definitions. The following words and terms, when used in this chapter, have the following meanings, unless the context clearly indicates otherwise. (1) Abuse--(A) physical abuse; (B) sexual abuse; or (C) verbal or emotional abuse. (2) Actively involved--Significant, ongoing, and support-ive involvement with an applicant or individual by a person, as deter-mined by the applicant's or individual's service planning team or pro-gram provider, based on the person's: (A) interactions with the applicant or
	§263.3. Definitions. The following words and terms, when used in this chapter, have the following meanings, unless the context clearly indicates otherwise. (1) Abuse--(A) physical abuse; (B) sexual abuse; or (C) verbal or emotional abuse. (2) Actively involved--Significant, ongoing, and support-ive involvement with an applicant or individual by a person, as deter-mined by the applicant's or individual's service planning team or pro-gram provider, based on the person's: (A) interactions with the applicant or
	and Human Services that administers the Medicare and Medicaid programs. (17) Competitive employment--Employment that pays an individual at least minimum wage if the individual is not self-em-ployed. (18) Comprehensive nursing assessment--A comprehen-sive physical and behavioral assessment of an individual, including the individual's health history, current health status, and current health needs, that is completed by a registered nurse (RN). (19) Contract--A provisional contract or a standard con-tract. (20

	(29) Exploitation--The illegal or improper act or process of using, or attempting to use, an individual or the resources of an indi-vidual for monetary or personal benefit, profit, or gain. (30) Family-based alternative--A family setting in which the family provider or providers are specially trained to provide sup-port and in-home care for children with disabilities or children who are medically fragile. (31) FMS--Financial management services. (32) FMSA--Financial management services agency. As defined in
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	(29) Exploitation--The illegal or improper act or process of using, or attempting to use, an individual or the resources of an indi-vidual for monetary or personal benefit, profit, or gain. (30) Family-based alternative--A family setting in which the family provider or providers are specially trained to provide sup-port and in-home care for children with disabilities or children who are medically fragile. (31) FMS--Financial management services. (32) FMSA--Financial management services agency. As defined in


	(39) HHSC--The Texas Health and Human Services Com-mission. (40) Hospital--A public or private institution licensed or exempt from licensure in accordance with Texas Health and Safety Code (THSC) Chapters 13, 241, 261, or 552. (41) IADLs--Instrumental activities of daily living. Activ-ities related to living independently in the community, including meal planning and preparation; managing finances; shopping for food, cloth-ing, and other essential items; performing essential household chores; communicating 
	(39) HHSC--The Texas Health and Human Services Com-mission. (40) Hospital--A public or private institution licensed or exempt from licensure in accordance with Texas Health and Safety Code (THSC) Chapters 13, 241, 261, or 552. (41) IADLs--Instrumental activities of daily living. Activ-ities related to living independently in the community, including meal planning and preparation; managing finances; shopping for food, cloth-ing, and other essential items; performing essential household chores; communicating 
	(39) HHSC--The Texas Health and Human Services Com-mission. (40) Hospital--A public or private institution licensed or exempt from licensure in accordance with Texas Health and Safety Code (THSC) Chapters 13, 241, 261, or 552. (41) IADLs--Instrumental activities of daily living. Activ-ities related to living independently in the community, including meal planning and preparation; managing finances; shopping for food, cloth-ing, and other essential items; performing essential household chores; communicating 


	(50) Inpatient chemical dependency treatment facility--A facility licensed in accordance with THSC Chapter 464, Facilities Treating Persons with a Chemical Dependency. (51) Intellectual disability--This term has the meaning set forth in §304.102 of this title. (52) IPC--Individual plan of care. A written plan that: (A) states: (i) the type and amount of each HCS Program ser-vice and each CFC service, except for CFC support management, to be provided to the individual during an IPC year; (ii) the services an
	(50) Inpatient chemical dependency treatment facility--A facility licensed in accordance with THSC Chapter 464, Facilities Treating Persons with a Chemical Dependency. (51) Intellectual disability--This term has the meaning set forth in §304.102 of this title. (52) IPC--Individual plan of care. A written plan that: (A) states: (i) the type and amount of each HCS Program ser-vice and each CFC service, except for CFC support management, to be provided to the individual during an IPC year; (ii) the services an
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	(50) Inpatient chemical dependency treatment facility--A facility licensed in accordance with THSC Chapter 464, Facilities Treating Persons with a Chemical Dependency. (51) Intellectual disability--This term has the meaning set forth in §304.102 of this title. (52) IPC--Individual plan of care. A written plan that: (A) states: (i) the type and amount of each HCS Program ser-vice and each CFC service, except for CFC support management, to be provided to the individual during an IPC year; (ii) the services an


	nancially for Medicaid assistance but does not receive Supplemental Security Income (SSI) benefits. (61) Medicaid HCBS--Medicaid home and commu-nity-based services. Medicaid services provided to an individual in an individual's home and community, rather than in a facility. (62) Mental health facility--A facility licensed in accor-dance with THSC Chapter 577, Private Mental Hospitals and Other Mental Health Facilities. (63) Military family member--A person who is the spouse or child (regardless of age) of: 

	(B) an act of inappropriate or excessive force or corpo-ral punishment, regardless of whether the act results in a physical injury to an individual; (C) the use of a restraint on an individual not in compli-ance with federal and state laws, rules, and regulations; or (D) seclusion. (73) Platform--This term has the meaning set forth in Texas Government Code §531.001(4-d). (74) Post-move monitoring visit--A visit conducted by the service coordinator in accordance with the Intellectual and Develop-mental Disab
	(B) an act of inappropriate or excessive force or corpo-ral punishment, regardless of whether the act results in a physical injury to an individual; (C) the use of a restraint on an individual not in compli-ance with federal and state laws, rules, and regulations; or (D) seclusion. (73) Platform--This term has the meaning set forth in Texas Government Code §531.001(4-d). (74) Post-move monitoring visit--A visit conducted by the service coordinator in accordance with the Intellectual and Develop-mental Disab
	(B) an act of inappropriate or excessive force or corpo-ral punishment, regardless of whether the act results in a physical injury to an individual; (C) the use of a restraint on an individual not in compli-ance with federal and state laws, rules, and regulations; or (D) seclusion. (73) Platform--This term has the meaning set forth in Texas Government Code §531.001(4-d). (74) Post-move monitoring visit--A visit conducted by the service coordinator in accordance with the Intellectual and Develop-mental Disab


	(ii) understanding and use of language; (iii) learning; (iv) mobility; (v) self-direction; and (vi) capacity for independent living. (81) Relative--A person related to another person within the fourth degree of consanguinity or within the second degree of affin-ity. A more detailed explanation of this term is included in the HCS Program Billing Requirements. (82) Renewal IPC--An IPC developed for an individual in accordance with §263.302(a) of this chapter (relating to Renewal and Revision of an IPC). (83) 
	(ii) understanding and use of language; (iii) learning; (iv) mobility; (v) self-direction; and (vi) capacity for independent living. (81) Relative--A person related to another person within the fourth degree of consanguinity or within the second degree of affin-ity. A more detailed explanation of this term is included in the HCS Program Billing Requirements. (82) Renewal IPC--An IPC developed for an individual in accordance with §263.302(a) of this chapter (relating to Renewal and Revision of an IPC). (83) 

	(viii) at the discretion of the LIDDA and with the approval of the individual or LAR, other persons who are directly in-volved in the delivery of services to persons with an intellectual or de-velopmental disability; or (C) for an individual 21 years of age or older who has enrolled in the HCS Program from a nursing facility or ICF/IID or has enrolled in the HCS Program as a diversion from admission to an in-stitution, including a nursing facility or ICF/IID, for 365 calendar days after enrollment, a planni
	(viii) at the discretion of the LIDDA and with the approval of the individual or LAR, other persons who are directly in-volved in the delivery of services to persons with an intellectual or de-velopmental disability; or (C) for an individual 21 years of age or older who has enrolled in the HCS Program from a nursing facility or ICF/IID or has enrolled in the HCS Program as a diversion from admission to an in-stitution, including a nursing facility or ICF/IID, for 365 calendar days after enrollment, a planni
	cal treatment, specialized therapy, and training in the acquisition of personal, social, and vocational skills, but does not include a commu-nity-based facility owned by HHSC. (98) Store and forward technology--This term has the meaning set forth in Texas Occupations Code §111.001(2). (99) Supported Decision-Making Agreement--This term has the meaning set forth in Texas Estates Code §1357.002(4). (100) Synchronous audio-visual--An interactive, two-way audio and video communication platform that: (A) allows 

	Designated Resident) for an applicant residing in a nursing facility who is enrolling in the HCS Program. (110) Transportation plan--A written plan based on person-directed planning and developed with an applicant or individual us-ing the HHSC Individual Transportation Plan form available on the HHSC website. A transportation plan is used to document how sup-ported home living will be delivered to support an individual's desired outcomes and purposes for transportation as identified in the PDP. (111) Vendor
	(A) assist an individual to increase adaptive behaviors to replace or modify maladaptive or socially unacceptable behaviors that prevent or interfere with the individual's inclusion in home and family life or community life; and (B) improve an individual's quality of life. (8) Social work is the provision of social work as defined in Texas Occupations Code Chapter 505. (9) Cognitive rehabilitation therapy is assistance to an in-dividual in learning or relearning cognitive skills that have been lost or alter
	(A) assist an individual to increase adaptive behaviors to replace or modify maladaptive or socially unacceptable behaviors that prevent or interfere with the individual's inclusion in home and family life or community life; and (B) improve an individual's quality of life. (8) Social work is the provision of social work as defined in Texas Occupations Code Chapter 505. (9) Cognitive rehabilitation therapy is assistance to an in-dividual in learning or relearning cognitive skills that have been lost or alter
	(A) assist an individual to increase adaptive behaviors to replace or modify maladaptive or socially unacceptable behaviors that prevent or interfere with the individual's inclusion in home and family life or community life; and (B) improve an individual's quality of life. (8) Social work is the provision of social work as defined in Texas Occupations Code Chapter 505. (9) Cognitive rehabilitation therapy is assistance to an in-dividual in learning or relearning cognitive skills that have been lost or alter
	(A) assist an individual to increase adaptive behaviors to replace or modify maladaptive or socially unacceptable behaviors that prevent or interfere with the individual's inclusion in home and family life or community life; and (B) improve an individual's quality of life. (8) Social work is the provision of social work as defined in Texas Occupations Code Chapter 505. (9) Cognitive rehabilitation therapy is assistance to an in-dividual in learning or relearning cognitive skills that have been lost or alter



	providers are present in the residence and are able to respond to the needs of individuals during normal sleeping hours. (21) Residential support is residential assistance provided in a three-person residence or four-person residence in which service providers are present and awake in the residence whenever an individ-ual is present in the residence. (22) Respite is temporary relief for an unpaid caregiver in a location other than the individual's home for an individual who has a residential type of "own/fa
	providers are present in the residence and are able to respond to the needs of individuals during normal sleeping hours. (21) Residential support is residential assistance provided in a three-person residence or four-person residence in which service providers are present and awake in the residence whenever an individ-ual is present in the residence. (22) Respite is temporary relief for an unpaid caregiver in a location other than the individual's home for an individual who has a residential type of "own/fa
	(1) if the initial IPC includes a sufficient number of RN nursing units for the program provider's RN to perform a comprehen-sive nursing assessment as described in §263.104(k)(9) of this chapter (relating to Process for Enrollment of Applicants); (2) if there is a significant change in an individual's health or functional status: (A) that, based on a determination by the RN, will not normally resolve itself without further intervention; and (B) requires review or revision of the IPC; (3) at least annually 
	(1) if the initial IPC includes a sufficient number of RN nursing units for the program provider's RN to perform a comprehen-sive nursing assessment as described in §263.104(k)(9) of this chapter (relating to Process for Enrollment of Applicants); (2) if there is a significant change in an individual's health or functional status: (A) that, based on a determination by the RN, will not normally resolve itself without further intervention; and (B) requires review or revision of the IPC; (3) at least annually 
	(1) if the initial IPC includes a sufficient number of RN nursing units for the program provider's RN to perform a comprehen-sive nursing assessment as described in §263.104(k)(9) of this chapter (relating to Process for Enrollment of Applicants); (2) if there is a significant change in an individual's health or functional status: (A) that, based on a determination by the RN, will not normally resolve itself without further intervention; and (B) requires review or revision of the IPC; (3) at least annually 



	ogy performs services in person, as required by the Texas Medicaid Provider Procedures Manual. Such services include: (1) a service that requires a physical agent modality or hands-on therapy, such as a paraffin bath, aquatic therapy, manual therapy, massage, and ultrasound; (2) orthotic management and training, initial encounter, and subsequent encounters; (3) prosthetic management or training for an upper or lower extremity, initial encounter, and subsequent encounters; (4) a wheelchair assessment and tra
	(d) A LIDDA must include in a written offer that is made in accordance with subsection (a)(1) of this section: (1) a statement that: (A) if the applicant or LAR does not respond to the offer of enrollment in the HCS Program within 30 calendar days after the LIDDA's written offer, the LIDDA withdraws the offer; and (B) if the applicant is currently receiving services from the LIDDA that are funded by general revenue and the applicant or LAR declines the offer of enrollment in the HCS Program, the LIDDA termi
	(d) A LIDDA must include in a written offer that is made in accordance with subsection (a)(1) of this section: (1) a statement that: (A) if the applicant or LAR does not respond to the offer of enrollment in the HCS Program within 30 calendar days after the LIDDA's written offer, the LIDDA withdraws the offer; and (B) if the applicant is currently receiving services from the LIDDA that are funded by general revenue and the applicant or LAR declines the offer of enrollment in the HCS Program, the LIDDA termi
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	(d) A LIDDA must include in a written offer that is made in accordance with subsection (a)(1) of this section: (1) a statement that: (A) if the applicant or LAR does not respond to the offer of enrollment in the HCS Program within 30 calendar days after the LIDDA's written offer, the LIDDA withdraws the offer; and (B) if the applicant is currently receiving services from the LIDDA that are funded by general revenue and the applicant or LAR declines the offer of enrollment in the HCS Program, the LIDDA termi



	(h) If an applicant is currently receiving services from a LIDDA that are funded by general revenue and the applicant or LAR declines the offer of enrollment in the HCS Program, the LIDDA must terminate those services funded by general revenue that are similar to services provided in the HCS Program. (i) If a LIDDA terminates an applicant's services in accordance with subsection (h) of this section, the LIDDA must notify the applicant or LAR of the termination, in writing, by certified United States mail an
	(h) If an applicant is currently receiving services from a LIDDA that are funded by general revenue and the applicant or LAR declines the offer of enrollment in the HCS Program, the LIDDA must terminate those services funded by general revenue that are similar to services provided in the HCS Program. (i) If a LIDDA terminates an applicant's services in accordance with subsection (h) of this section, the LIDDA must notify the applicant or LAR of the termination, in writing, by certified United States mail an
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	(B) if CFC PAS/HAB is included on the PDP, complete the HHSC HCS/TxHmL CFC PAS/HAB Assessment form, which is available on the HHSC website, to determine the number of CFC PAS/HAB hours the applicant needs; and (C) develop an initial IPC in accordance with §263.301(c) of this chapter (relating to IPC Requirements). (5) The CFC PAS/HAB Assessment form required by para-graph (4)(B) of this subsection must be completed in person with the individual unless the following conditions are met in which case the form 
	(B) if CFC PAS/HAB is included on the PDP, complete the HHSC HCS/TxHmL CFC PAS/HAB Assessment form, which is available on the HHSC website, to determine the number of CFC PAS/HAB hours the applicant needs; and (C) develop an initial IPC in accordance with §263.301(c) of this chapter (relating to IPC Requirements). (5) The CFC PAS/HAB Assessment form required by para-graph (4)(B) of this subsection must be completed in person with the individual unless the following conditions are met in which case the form 
	(B) if CFC PAS/HAB is included on the PDP, complete the HHSC HCS/TxHmL CFC PAS/HAB Assessment form, which is available on the HHSC website, to determine the number of CFC PAS/HAB hours the applicant needs; and (C) develop an initial IPC in accordance with §263.301(c) of this chapter (relating to IPC Requirements). (5) The CFC PAS/HAB Assessment form required by para-graph (4)(B) of this subsection must be completed in person with the individual unless the following conditions are met in which case the form 



	(D) include the TAS and the monetary amount autho-rized by HHSC on the applicant's initial IPC; (7) determine whether an applicant meets the following cri-teria: (A) is being discharged from a nursing facility, an ICF/IID, or a GRO; (B) has not met the maximum service limit for minor home modifications as described in §263.304(a)(3)(A) of this chapter; and (C) anticipates needing pre-enrollment minor home modifications and a pre-enrollment minor home modifications assess-ment; (8) if the service coordinator
	(D) include the TAS and the monetary amount autho-rized by HHSC on the applicant's initial IPC; (7) determine whether an applicant meets the following cri-teria: (A) is being discharged from a nursing facility, an ICF/IID, or a GRO; (B) has not met the maximum service limit for minor home modifications as described in §263.304(a)(3)(A) of this chapter; and (C) anticipates needing pre-enrollment minor home modifications and a pre-enrollment minor home modifications assess-ment; (8) if the service coordinator
	(D) include the TAS and the monetary amount autho-rized by HHSC on the applicant's initial IPC; (7) determine whether an applicant meets the following cri-teria: (A) is being discharged from a nursing facility, an ICF/IID, or a GRO; (B) has not met the maximum service limit for minor home modifications as described in §263.304(a)(3)(A) of this chapter; and (C) anticipates needing pre-enrollment minor home modifications and a pre-enrollment minor home modifications assess-ment; (8) if the service coordinator


	(10) if an applicant or LAR refuses to include on the initial IPC a sufficient number of RN nursing units for the program provider's RN to perform a comprehensive nursing assessment as required by paragraph (9) of this subsection: (A) inform the applicant or LAR that the refusal: (i) will result in the applicant not receiving nursing services from the program provider; and (ii) if the applicant needs host home/companion care, residential support, supervised living, supported home living, respite, employment
	(10) if an applicant or LAR refuses to include on the initial IPC a sufficient number of RN nursing units for the program provider's RN to perform a comprehensive nursing assessment as required by paragraph (9) of this subsection: (A) inform the applicant or LAR that the refusal: (i) will result in the applicant not receiving nursing services from the program provider; and (ii) if the applicant needs host home/companion care, residential support, supervised living, supported home living, respite, employment
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	(l) A LIDDA must conduct permanency planning in accor-dance with §263.902(a) -(f) of this chapter (relating to Permanency Planning). (m) After an initial IPC is finalized and signed in accordance with subsection (k) of this section, the LIDDA must: (1) enter the information from the initial IPC in the HHSC data system and electronically submit it to HHSC; (2) keep the original initial IPC in the individual's record; (3) ensure the information from the initial IPC entered in the HHSC data system and electron
	(l) A LIDDA must conduct permanency planning in accor-dance with §263.902(a) -(f) of this chapter (relating to Permanency Planning). (m) After an initial IPC is finalized and signed in accordance with subsection (k) of this section, the LIDDA must: (1) enter the information from the initial IPC in the HHSC data system and electronically submit it to HHSC; (2) keep the original initial IPC in the individual's record; (3) ensure the information from the initial IPC entered in the HHSC data system and electron
	(l) A LIDDA must conduct permanency planning in accor-dance with §263.902(a) -(f) of this chapter (relating to Permanency Planning). (m) After an initial IPC is finalized and signed in accordance with subsection (k) of this section, the LIDDA must: (1) enter the information from the initial IPC in the HHSC data system and electronically submit it to HHSC; (2) keep the original initial IPC in the individual's record; (3) ensure the information from the initial IPC entered in the HHSC data system and electron
	(l) A LIDDA must conduct permanency planning in accor-dance with §263.902(a) -(f) of this chapter (relating to Permanency Planning). (m) After an initial IPC is finalized and signed in accordance with subsection (k) of this section, the LIDDA must: (1) enter the information from the initial IPC in the HHSC data system and electronically submit it to HHSC; (2) keep the original initial IPC in the individual's record; (3) ensure the information from the initial IPC entered in the HHSC data system and electron


	§263.107. HHSC Review of LON. (a) HHSC may review a recommended or assigned LON at any time to determine if it is appropriate. If HHSC reviews an LON, doc-umentation supporting the LON must be submitted to HHSC in accor-dance with HHSC's request. HHSC may modify an LON and recoup or deny payment based on its review. (b) Before assigning an LON, HHSC reviews documentation supporting the recommended LON if: (1) an LON is requested that is an increase from the indi-vidual's current LON; (2) an LON 9 is request

	The new sections are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agencies, and Texas Human Resources Code §32.021, which authorizes the Exec-utive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program. §263.201. Person-Centered Planning Process. (a) Person-centered planning is a process that empowers a
	The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300602 Karen Ray Chief Counsel Health and Human Services Commission Effective date: March 1, 2023 Proposal publication date: September 16, 2022 For further information, please call: (512) 438-4639 ♦ ♦ ♦ SUBCHAPTER D. DEVELOPMENT AND REVIEW OF AN IPC 26 TAC §§263.301 -263.304 STATUTORY AUTHORITY The
	(iii) all HCS Program services and CFC services as described in §263.4 of this chapter (relating to Description of the HCS Program and CFC); (iv) the reason HCS Program services and CFC ser-vices may be suspended as described in §263.705(a) of this chapter (relating to Suspension of HCS Program Services and CFC Services); and (v) the reason HCS Program services and CFC ser-vices may be terminated as described in §263.707 of this chapter (re-lating to Termination of HCS Program Services and CFC Services with
	(iii) all HCS Program services and CFC services as described in §263.4 of this chapter (relating to Description of the HCS Program and CFC); (iv) the reason HCS Program services and CFC ser-vices may be suspended as described in §263.705(a) of this chapter (relating to Suspension of HCS Program Services and CFC Services); and (v) the reason HCS Program services and CFC ser-vices may be terminated as described in §263.707 of this chapter (re-lating to Termination of HCS Program Services and CFC Services with
	(6) Within seven calendar days after development of the re-newal IPC as required by paragraph (4) of this subsection, the program provider must comply with the requirements in subsection (e)(1) of this section. (7) Within seven calendar days after the program provider enters the information from the renewal IPC in the HHSC data system and electronically submits the information to HHSC as required by sub-section (e)(1)(C) of this section, the service coordinator must comply with the requirements in subsectio
	(6) Within seven calendar days after development of the re-newal IPC as required by paragraph (4) of this subsection, the program provider must comply with the requirements in subsection (e)(1) of this section. (7) Within seven calendar days after the program provider enters the information from the renewal IPC in the HHSC data system and electronically submits the information to HHSC as required by sub-section (e)(1)(C) of this section, the service coordinator must comply with the requirements in subsectio
	(6) Within seven calendar days after development of the re-newal IPC as required by paragraph (4) of this subsection, the program provider must comply with the requirements in subsection (e)(1) of this section. (7) Within seven calendar days after the program provider enters the information from the renewal IPC in the HHSC data system and electronically submits the information to HHSC as required by sub-section (e)(1)(C) of this section, the service coordinator must comply with the requirements in subsectio



	(ii) the service coordinator must document the rea-sons for the IPC revision; (F) the program provider must convene a meeting with the individual or LAR to revise: (i) the implementation plan for: (I) HCS Program services, except for supported home living, that is based on the individual's PDP and revised IPC; and (II) CFC services, except for CFC support man-agement, that is based on the individual's PDP, revised IPC, and if CFC PAS/HAB is included on the PDP, the completed HHSC HCS/TxHmL CFC PAS/HAB Asses
	(ii) the service coordinator must document the rea-sons for the IPC revision; (F) the program provider must convene a meeting with the individual or LAR to revise: (i) the implementation plan for: (I) HCS Program services, except for supported home living, that is based on the individual's PDP and revised IPC; and (II) CFC services, except for CFC support man-agement, that is based on the individual's PDP, revised IPC, and if CFC PAS/HAB is included on the PDP, the completed HHSC HCS/TxHmL CFC PAS/HAB Asses
	(ii) the service coordinator must document the rea-sons for the IPC revision; (F) the program provider must convene a meeting with the individual or LAR to revise: (i) the implementation plan for: (I) HCS Program services, except for supported home living, that is based on the individual's PDP and revised IPC; and (II) CFC services, except for CFC support man-agement, that is based on the individual's PDP, revised IPC, and if CFC PAS/HAB is included on the PDP, the completed HHSC HCS/TxHmL CFC PAS/HAB Asses


	(1) If an emergency necessitates the provision of an HCS Program service or CFC service to ensure the individual's health and safety and the service is not on the IPC or exceeds the amount on the IPC, the program provider may provide the service before revising the IPC. The program provider must, within one business day after provid-ing the service: (A) document: (i) the circumstances that necessitated providing the new HCS Program service or CFC service or the increase in the amount of the existing HCS Pro
	(1) If an emergency necessitates the provision of an HCS Program service or CFC service to ensure the individual's health and safety and the service is not on the IPC or exceeds the amount on the IPC, the program provider may provide the service before revising the IPC. The program provider must, within one business day after provid-ing the service: (A) document: (i) the circumstances that necessitated providing the new HCS Program service or CFC service or the increase in the amount of the existing HCS Pro
	(1) If an emergency necessitates the provision of an HCS Program service or CFC service to ensure the individual's health and safety and the service is not on the IPC or exceeds the amount on the IPC, the program provider may provide the service before revising the IPC. The program provider must, within one business day after provid-ing the service: (A) document: (i) the circumstances that necessitated providing the new HCS Program service or CFC service or the increase in the amount of the existing HCS Pro
	(1) If an emergency necessitates the provision of an HCS Program service or CFC service to ensure the individual's health and safety and the service is not on the IPC or exceeds the amount on the IPC, the program provider may provide the service before revising the IPC. The program provider must, within one business day after provid-ing the service: (A) document: (i) the circumstances that necessitated providing the new HCS Program service or CFC service or the increase in the amount of the existing HCS Pro



	(D) ensure that the information entered in the HHSC data system and electronically submitted is identical to the information on the original signed and dated renewal or revised IPC; (E) within three calendar days after entering the infor-mation in the HHSC data system and electronically submitting the in-formation, ensure the service coordinator receives a copy of the original signed and dated renewal or revised IPC; and (F) keep the original signed and dated renewal or re-vised IPC in the individual's reco
	(D) ensure that the information entered in the HHSC data system and electronically submitted is identical to the information on the original signed and dated renewal or revised IPC; (E) within three calendar days after entering the infor-mation in the HHSC data system and electronically submitting the in-formation, ensure the service coordinator receives a copy of the original signed and dated renewal or revised IPC; and (F) keep the original signed and dated renewal or re-vised IPC in the individual's reco
	(D) ensure that the information entered in the HHSC data system and electronically submitted is identical to the information on the original signed and dated renewal or revised IPC; (E) within three calendar days after entering the infor-mation in the HHSC data system and electronically submitting the in-formation, ensure the service coordinator receives a copy of the original signed and dated renewal or revised IPC; and (F) keep the original signed and dated renewal or re-vised IPC in the individual's reco
	(D) ensure that the information entered in the HHSC data system and electronically submitted is identical to the information on the original signed and dated renewal or revised IPC; (E) within three calendar days after entering the infor-mation in the HHSC data system and electronically submitting the in-formation, ensure the service coordinator receives a copy of the original signed and dated renewal or revised IPC; and (F) keep the original signed and dated renewal or re-vised IPC in the individual's reco


	The new section is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of

	ual's needs, preferences, and, for settings in which residential support, supervised living, or host home/companion care is provided, resources available for room and board. (3) The setting ensures an individual's rights of privacy, dignity, and respect, and freedom from coercion and restraint. (4) The setting optimizes, not regiments, individual initia-tive, autonomy, and independence in making life choices, including choices regarding daily activities, physical environment, and with whom to interact. (5) 
	(4) a lock is installed on the individual's bedroom door at no cost to the individual and that: (A) the lock is operable by the individual; and (B) only the individual, a roommate of the individual, and staff designated by the program provider have keys to the individ-ual's bedroom door; (5) an individual can furnish and decorate the individual's bedroom; (6) while in the residence, an individual has the freedom and support: (A) to control the individual's schedule and activities that are not part of the im
	(4) a lock is installed on the individual's bedroom door at no cost to the individual and that: (A) the lock is operable by the individual; and (B) only the individual, a roommate of the individual, and staff designated by the program provider have keys to the individ-ual's bedroom door; (5) an individual can furnish and decorate the individual's bedroom; (6) while in the residence, an individual has the freedom and support: (A) to control the individual's schedule and activities that are not part of the im
	(4) a lock is installed on the individual's bedroom door at no cost to the individual and that: (A) the lock is operable by the individual; and (B) only the individual, a roommate of the individual, and staff designated by the program provider have keys to the individ-ual's bedroom door; (5) an individual can furnish and decorate the individual's bedroom; (6) while in the residence, an individual has the freedom and support: (A) to control the individual's schedule and activities that are not part of the im
	(4) a lock is installed on the individual's bedroom door at no cost to the individual and that: (A) the lock is operable by the individual; and (B) only the individual, a roommate of the individual, and staff designated by the program provider have keys to the individ-ual's bedroom door; (5) an individual can furnish and decorate the individual's bedroom; (6) while in the residence, an individual has the freedom and support: (A) to control the individual's schedule and activities that are not part of the im



	the individual in accordance with the residential agreement and state law; and (4) that if an individual is evicted by a program provider or service provider of host home/companion care and the individual or LAR has not paid the delinquent room or board, HHSC will deny the individual residential support, supervised living, or host home/com-panion care until the individual or LAR pays the delinquent room or board. (b) An individual's program provider must ensure that: (1) an individual living in a three-pers
	the individual in accordance with the residential agreement and state law; and (4) that if an individual is evicted by a program provider or service provider of host home/companion care and the individual or LAR has not paid the delinquent room or board, HHSC will deny the individual residential support, supervised living, or host home/com-panion care until the individual or LAR pays the delinquent room or board. (b) An individual's program provider must ensure that: (1) an individual living in a three-pers
	individual receives a primary source of income, such as supplemental security income and social security disability insurance; (12) the amount of a late fee, if any, which may be charged only once per month and will not exceed 10 percent of the amount for room and board, that the program provider or host home/companion care service provider may charge the individual or LAR if room and board is not paid by the third day after it is due; (13) a provision that allows the individual or LAR to ter-minate the res

	(2) ensure the residential agreement is fully executed be-fore the individual begins living in a three-person residence, four-per-son residence, or a residence in which host home/companion care is provided, except that an individual may begin living in one of these residences before a residential agreement is fully executed in the event of an emergency; (3) if an individual begins living in a three-person resi-dence, four-person residence, or a residence in which host home/com-panion care is provided before
	(2) ensure the residential agreement is fully executed be-fore the individual begins living in a three-person residence, four-per-son residence, or a residence in which host home/companion care is provided, except that an individual may begin living in one of these residences before a residential agreement is fully executed in the event of an emergency; (3) if an individual begins living in a three-person resi-dence, four-person residence, or a residence in which host home/com-panion care is provided before
	(2) ensure the residential agreement is fully executed be-fore the individual begins living in a three-person residence, four-per-son residence, or a residence in which host home/companion care is provided, except that an individual may begin living in one of these residences before a residential agreement is fully executed in the event of an emergency; (3) if an individual begins living in a three-person resi-dence, four-person residence, or a residence in which host home/com-panion care is provided before


	(i) If the individual or LAR pays the delinquent room or board within the period required by subsection (h)(3) of this section, the pro-gram provider or service provider of host home/companion care must not give the individual or LAR a notice to vacate or otherwise proceed to evict the individual. (j) If the individual or LAR does not pay the delinquent room or board within the period required by subsection (h)(3) of this section, the program provider: (1) must report the failure to pay to one of the follow
	(i) If the individual or LAR pays the delinquent room or board within the period required by subsection (h)(3) of this section, the pro-gram provider or service provider of host home/companion care must not give the individual or LAR a notice to vacate or otherwise proceed to evict the individual. (j) If the individual or LAR does not pay the delinquent room or board within the period required by subsection (h)(3) of this section, the program provider: (1) must report the failure to pay to one of the follow
	(i) If the individual or LAR pays the delinquent room or board within the period required by subsection (h)(3) of this section, the pro-gram provider or service provider of host home/companion care must not give the individual or LAR a notice to vacate or otherwise proceed to evict the individual. (j) If the individual or LAR does not pay the delinquent room or board within the period required by subsection (h)(3) of this section, the program provider: (1) must report the failure to pay to one of the follow



	Karen Ray Chief Counsel Health and Human Services Commission Effective date: March 1, 2023 Proposal publication date: September 16, 2022 For further information, please call: (512) 438-4639 ♦ ♦ ♦ SUBCHAPTER G. REIMBURSEMENT BY HHSC 26 TAC §263.601 STATUTORY AUTHORITY The new section is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Re
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	Karen Ray Chief Counsel Health and Human Services Commission Effective date: March 1, 2023 Proposal publication date: September 16, 2022 For further information, please call: (512) 438-4639 ♦ ♦ ♦ SUBCHAPTER G. REIMBURSEMENT BY HHSC 26 TAC §263.601 STATUTORY AUTHORITY The new section is adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Re
	(G) HHSC pays for CFC ERS based on the actual cost of the service, not to exceed the reimbursement rate ceiling for CFC ERS. (2) To be paid for the provision of a service, a program provider must submit a service claim that meets the requirements in 40 TAC §49.311 (relating to Claims Payment) and the HCS Program Billing Requirements or the CFC Billing Requirements for HCS and TxHmL Program Providers. (3) If an individual's HCS Program services or CFC ser-vices are suspended or terminated a program provider 
	(G) HHSC pays for CFC ERS based on the actual cost of the service, not to exceed the reimbursement rate ceiling for CFC ERS. (2) To be paid for the provision of a service, a program provider must submit a service claim that meets the requirements in 40 TAC §49.311 (relating to Claims Payment) and the HCS Program Billing Requirements or the CFC Billing Requirements for HCS and TxHmL Program Providers. (3) If an individual's HCS Program services or CFC ser-vices are suspended or terminated a program provider 
	(G) HHSC pays for CFC ERS based on the actual cost of the service, not to exceed the reimbursement rate ceiling for CFC ERS. (2) To be paid for the provision of a service, a program provider must submit a service claim that meets the requirements in 40 TAC §49.311 (relating to Claims Payment) and the HCS Program Billing Requirements or the CFC Billing Requirements for HCS and TxHmL Program Providers. (3) If an individual's HCS Program services or CFC ser-vices are suspended or terminated a program provider 



	(V) the service was not provided in accordance with the individual's PDP or implementation plan; (VI) the service was provided before the individ-ual's enrollment date into the HCS Program; or (VII) the service was not included on the signed, dated, and authorized IPC of the individual in effect at the time the ser-vice was provided, except as permitted by §263.302(d) of this chapter (relating to Renewal and Revision of an IPC); (iii) the service was not provided in accordance with the HCS Program Billing R
	(V) the service was not provided in accordance with the individual's PDP or implementation plan; (VI) the service was provided before the individ-ual's enrollment date into the HCS Program; or (VII) the service was not included on the signed, dated, and authorized IPC of the individual in effect at the time the ser-vice was provided, except as permitted by §263.302(d) of this chapter (relating to Renewal and Revision of an IPC); (iii) the service was not provided in accordance with the HCS Program Billing R
	(V) the service was not provided in accordance with the individual's PDP or implementation plan; (VI) the service was provided before the individ-ual's enrollment date into the HCS Program; or (VII) the service was not included on the signed, dated, and authorized IPC of the individual in effect at the time the ser-vice was provided, except as permitted by §263.302(d) of this chapter (relating to Renewal and Revision of an IPC); (iii) the service was not provided in accordance with the HCS Program Billing R


	(E) host home/companion care, residential support, or supervised living, if the host home/companion care, residential sup-port, or supervised living was provided on the day of the individual's suspension or termination of HCS Program services; (F) TAS, if the TAS, was not provided in accordance with a Transition Assistance Services (TAS) Assessment and Autho-rization form authorized by HHSC; (G) pre-enrollment minor home modifications and a pre-enrollment minor home modifications assessment, if the pre-en-r
	(E) host home/companion care, residential support, or supervised living, if the host home/companion care, residential sup-port, or supervised living was provided on the day of the individual's suspension or termination of HCS Program services; (F) TAS, if the TAS, was not provided in accordance with a Transition Assistance Services (TAS) Assessment and Autho-rization form authorized by HHSC; (G) pre-enrollment minor home modifications and a pre-enrollment minor home modifications assessment, if the pre-en-r
	(E) host home/companion care, residential support, or supervised living, if the host home/companion care, residential sup-port, or supervised living was provided on the day of the individual's suspension or termination of HCS Program services; (F) TAS, if the TAS, was not provided in accordance with a Transition Assistance Services (TAS) Assessment and Autho-rization form authorized by HHSC; (G) pre-enrollment minor home modifications and a pre-enrollment minor home modifications assessment, if the pre-en-r


	(A) recoup payments from a program provider; and (B) based on the amount of unverified claims, require a program provider to develop and submit, in accordance with HHSC's instructions, a corrective action plan that improves the program provider's billing practices. (11) A corrective action plan required by HHSC in accor-dance with paragraph (10)(B) of this section must: (A) include: (i) the reason the corrective action plan is required; (ii) the corrective action to be taken; (iii) the person responsible fo
	(A) recoup payments from a program provider; and (B) based on the amount of unverified claims, require a program provider to develop and submit, in accordance with HHSC's instructions, a corrective action plan that improves the program provider's billing practices. (11) A corrective action plan required by HHSC in accor-dance with paragraph (10)(B) of this section must: (A) include: (i) the reason the corrective action plan is required; (ii) the corrective action to be taken; (iii) the person responsible fo
	SUBCHAPTER H. TRANSFER, DENIALS, SUSPENSION, REDUCTION, AND TERMINATION 26 TAC §§263.701 -263.708 STATUTORY AUTHORITY The new sections are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agencies, and Texas Human Resources Code §32.021, which authorizes the Exec-utive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the M

	(1) take action to complete the HHSC Request for Transfer of Waiver Program Services form in accordance with the HCS Hand-book; (2) convene a meeting with the individual or LAR and the receiving program provider or receiving FMSA to develop a transfer IPC; (3) send the individual's IPC, ID/RC, and PDP to the re-ceiving program provider or the receiving FMSA; (4) if the individual is transferring to a different program provider, request the following records of the individual from the trans-ferring program p
	(1) take action to complete the HHSC Request for Transfer of Waiver Program Services form in accordance with the HCS Hand-book; (2) convene a meeting with the individual or LAR and the receiving program provider or receiving FMSA to develop a transfer IPC; (3) send the individual's IPC, ID/RC, and PDP to the re-ceiving program provider or the receiving FMSA; (4) if the individual is transferring to a different program provider, request the following records of the individual from the trans-ferring program p
	(1) take action to complete the HHSC Request for Transfer of Waiver Program Services form in accordance with the HCS Hand-book; (2) convene a meeting with the individual or LAR and the receiving program provider or receiving FMSA to develop a transfer IPC; (3) send the individual's IPC, ID/RC, and PDP to the re-ceiving program provider or the receiving FMSA; (4) if the individual is transferring to a different program provider, request the following records of the individual from the trans-ferring program p


	(2) if the information was received from a person other than the individual or LAR, within three business days after the information was received: (A) contact the individual or LAR to confirm whether the individual wants to receive or the LAR wants the individual to re-ceive a service through the CDS option that the individual is receiving from a program provider; and (B) if the service coordinator makes the confirmation described in subparagraph (A) of this paragraph, document such con-firmation in the ind
	(2) if the information was received from a person other than the individual or LAR, within three business days after the information was received: (A) contact the individual or LAR to confirm whether the individual wants to receive or the LAR wants the individual to re-ceive a service through the CDS option that the individual is receiving from a program provider; and (B) if the service coordinator makes the confirmation described in subparagraph (A) of this paragraph, document such con-firmation in the ind
	(2) if the information was received from a person other than the individual or LAR, within three business days after the information was received: (A) contact the individual or LAR to confirm whether the individual wants to receive or the LAR wants the individual to re-ceive a service through the CDS option that the individual is receiving from a program provider; and (B) if the service coordinator makes the confirmation described in subparagraph (A) of this paragraph, document such con-firmation in the ind


	termines that the situation cannot be resolved, the service coordinator must request that HHSC terminate the individual's services. To make this request, the service coordinator must complete HHSC Request for Termination of Services form and submit the form to HHSC. (c) If HHSC receives a form from a service coordinator re-questing that HHSC terminate the individual's services, HHSC sends written notice to the individual or LAR of the proposal to terminate HCS Program services and CFC services. The notice i
	termines that the situation cannot be resolved, the service coordinator must request that HHSC terminate the individual's services. To make this request, the service coordinator must complete HHSC Request for Termination of Services form and submit the form to HHSC. (c) If HHSC receives a form from a service coordinator re-questing that HHSC terminate the individual's services, HHSC sends written notice to the individual or LAR of the proposal to terminate HCS Program services and CFC services. The notice i
	Karen Ray Chief Counsel Health and Human Services Commission Effective date: March 1, 2023 Proposal publication date: September 16, 2022 For further information, please call: (512) 438-4639 ♦ ♦ ♦ SUBCHAPTER I. HEARINGS 26 TAC §263.801, §263.802 STATUTORY AUTHORITY The new sections are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agencies, and Texas Human Re
	Karen Ray Chief Counsel Health and Human Services Commission Effective date: March 1, 2023 Proposal publication date: September 16, 2022 For further information, please call: (512) 438-4639 ♦ ♦ ♦ SUBCHAPTER I. HEARINGS 26 TAC §263.801, §263.802 STATUTORY AUTHORITY The new sections are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agencies, and Texas Human Re


	(2) ensure that a rights protection officer required by 40 TAC §4.113 (relating to Rights Protection Officer at a State MR Fa-cility or MRA), who receives a copy of an HHSC initial intake re-port or a final investigative report from an FMSA in accordance with 40 TAC §41.702 (relating to Requirements Related to HHSC Inves-tigations When an Alleged Perpetrator is a Service Provider) or 40 TAC §41.703 (relating to Requirements Related to HHSC Investiga-tions When an Alleged Perpetrator is a Staff Person or a C
	(2) ensure that a rights protection officer required by 40 TAC §4.113 (relating to Rights Protection Officer at a State MR Fa-cility or MRA), who receives a copy of an HHSC initial intake re-port or a final investigative report from an FMSA in accordance with 40 TAC §41.702 (relating to Requirements Related to HHSC Inves-tigations When an Alleged Perpetrator is a Service Provider) or 40 TAC §41.703 (relating to Requirements Related to HHSC Investiga-tions When an Alleged Perpetrator is a Staff Person or a C
	(2) ensure that a rights protection officer required by 40 TAC §4.113 (relating to Rights Protection Officer at a State MR Fa-cility or MRA), who receives a copy of an HHSC initial intake re-port or a final investigative report from an FMSA in accordance with 40 TAC §41.702 (relating to Requirements Related to HHSC Inves-tigations When an Alleged Perpetrator is a Service Provider) or 40 TAC §41.703 (relating to Requirements Related to HHSC Investiga-tions When an Alleged Perpetrator is a Staff Person or a C


	(A) the individual or LAR; and (B) the service coordinator; (4) ensure that, upon enrollment of an individual and annu-ally thereafter, the individual or LAR is informed orally and in writing of the following: (A) the telephone number of the LIDDA to file a com-plaint; (B) the toll-free telephone number of the HHSC IDD Ombudsman, 1-800-252-8154, to file a complaint; and (C) the toll-free telephone number of DFPS, 1-800-647-7418, to report an allegation of abuse, neglect, or exploitation; (5) maintain for an
	(A) the individual or LAR; and (B) the service coordinator; (4) ensure that, upon enrollment of an individual and annu-ally thereafter, the individual or LAR is informed orally and in writing of the following: (A) the telephone number of the LIDDA to file a com-plaint; (B) the toll-free telephone number of the HHSC IDD Ombudsman, 1-800-252-8154, to file a complaint; and (C) the toll-free telephone number of DFPS, 1-800-647-7418, to report an allegation of abuse, neglect, or exploitation; (5) maintain for an
	(A) the individual or LAR; and (B) the service coordinator; (4) ensure that, upon enrollment of an individual and annu-ally thereafter, the individual or LAR is informed orally and in writing of the following: (A) the telephone number of the LIDDA to file a com-plaint; (B) the toll-free telephone number of the HHSC IDD Ombudsman, 1-800-252-8154, to file a complaint; and (C) the toll-free telephone number of DFPS, 1-800-647-7418, to report an allegation of abuse, neglect, or exploitation; (5) maintain for an
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	§263.302 of this chapter and ensure the service planning team com-pletes other responsibilities and activities as described in this chapter; (12) notify the service planning team if the service coordi-nator receives notification from the program provider that: (A) an individual's behavior requires the implementa-tion of a behavior support plan; or (B) based on an annual review by the program provider, an individual's behavior support plan needs to continue; (13) if a change to an individual's PDP is needed,
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	(20) immediately notify the program provider if the service coordinator becomes aware that an emergency necessitates the provi-sion of an HCS Program service or a CFC service to ensure the indi-vidual's health or safety and the service is not on the IPC or exceeds the amount on the IPC; (21) if notified by the program provider that a requirement described in §263.503(c)(15) of this chapter (relating to Residential Agreements) or §263.502(b)(1) -(7) of this chapter (relating to Re-quirements for Program Prov
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	(ii) the attempts by the service coordinator to resolve the situation; (B) send a written recommendation to terminate the in-dividual's HCS Program services or CFC services to HHSC and include the documentation required by subparagraph (A) of this paragraph; and (C) provide a copy of the written recommendation and the documentation required by subparagraph (A) of this paragraph to the program provider; (24) if an individual requests termination of all HCS Pro-gram services or all CFC services, within ten ca
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	(32) for an individual receiving host home/companion care, residential support, or supervised living, ensure that the indi-vidual or LAR is involved in planning the individual's residential relocation, except in a case of an emergency; (33) if the program provider notifies the service coordina-tor that the program provider is unable to locate the parent or LAR to assist the LIDDA in conducting permanency planning or if notified by the LIDDA that the LIDDA is unable to locate the parent or LAR in accordance 
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	(i) notify the service coordinator of any changes to the contact information submitted; and (ii) make reasonable efforts to participate in the in-dividual's life and in planning activities for the individual; (36) within three business days after an individual under 22 years of age begins receiving supervised living or residential support: (A) provide the information listed in subparagraph (B) of this paragraph to the following: (i) the CRCG for the county in which the individ-ual's LAR lives (see the HHSC 
	(i) notify the service coordinator of any changes to the contact information submitted; and (ii) make reasonable efforts to participate in the in-dividual's life and in planning activities for the individual; (36) within three business days after an individual under 22 years of age begins receiving supervised living or residential support: (A) provide the information listed in subparagraph (B) of this paragraph to the following: (i) the CRCG for the county in which the individ-ual's LAR lives (see the HHSC 
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	(i) notify the service coordinator of any changes to the contact information submitted; and (ii) make reasonable efforts to participate in the in-dividual's life and in planning activities for the individual; (36) within three business days after an individual under 22 years of age begins receiving supervised living or residential support: (A) provide the information listed in subparagraph (B) of this paragraph to the following: (i) the CRCG for the county in which the individ-ual's LAR lives (see the HHSC 


	(iii) if the LAR has a disability, providing reason-able accommodations in accordance with the Americans with Disabil-ities Act, including providing an accessible meeting location or a sign language interpreter, if appropriate; and (iv) providing a language interpreter, if appropriate; (C) provide written notice to the LAR of a meeting to conduct an annual review of the individual's PDP at least 21 calendar days before the meeting date and request a response from the LAR regarding whether the LAR intends to

	(iii) provide the individual or LAR with a copy of the signed form; (iv) perform the activities described in clause (i)-(iii) of this subparagraph on or before the effective date of the IPC that includes the EVV required service or the effective date of the transfer to another program provider or LIDDA; and (v) maintain the completed HHSC Electronic Visit Verification Responsibilities and Additional Information form in the individual's record; and (C) for an individual who will receive a service that re-qui
	(a) The provisions contained in this section apply to an appli-cant under 22 years of age moving from a family setting and requesting supervised living or residential support. (b) A LIDDA must, during the enrollment process: (1) review the applicant's records, and, if possible, meet the applicant before the meeting described in paragraph (3) of this subsec-tion; (2) inform the applicant and LAR: (A) of the benefits of living in a family setting; (B) that the placement of the applicant is considered temporar
	(a) The provisions contained in this section apply to an appli-cant under 22 years of age moving from a family setting and requesting supervised living or residential support. (b) A LIDDA must, during the enrollment process: (1) review the applicant's records, and, if possible, meet the applicant before the meeting described in paragraph (3) of this subsec-tion; (2) inform the applicant and LAR: (A) of the benefits of living in a family setting; (B) that the placement of the applicant is considered temporar
	(a) The provisions contained in this section apply to an appli-cant under 22 years of age moving from a family setting and requesting supervised living or residential support. (b) A LIDDA must, during the enrollment process: (1) review the applicant's records, and, if possible, meet the applicant before the meeting described in paragraph (3) of this subsec-tion; (2) inform the applicant and LAR: (A) of the benefits of living in a family setting; (B) that the placement of the applicant is considered temporar
	(a) The provisions contained in this section apply to an appli-cant under 22 years of age moving from a family setting and requesting supervised living or residential support. (b) A LIDDA must, during the enrollment process: (1) review the applicant's records, and, if possible, meet the applicant before the meeting described in paragraph (3) of this subsec-tion; (2) inform the applicant and LAR: (A) of the benefits of living in a family setting; (B) that the placement of the applicant is considered temporar



	advocates and friends in the community to continue supportive and nurturing relationships; (J) natural supports and family strengths that will assist in accomplishing the identified permanency planning goal; (K) activities and supports that can be provided by the family, LIDDA, or program provider to achieve the permanency plan-ning goal; (L) assistance needed by the applicant's family: (i) in maintaining a nurturing relationship with the applicant; and (ii) preparing the family for the applicant's eventual
	advocates and friends in the community to continue supportive and nurturing relationships; (J) natural supports and family strengths that will assist in accomplishing the identified permanency planning goal; (K) activities and supports that can be provided by the family, LIDDA, or program provider to achieve the permanency plan-ning goal; (L) assistance needed by the applicant's family: (i) in maintaining a nurturing relationship with the applicant; and (ii) preparing the family for the applicant's eventual
	(i) is part of the applicant's natural supports; and (ii) is not employed by or under contract with the LIDDA or a program provider; or (C) a person or a child advocacy organization represen-tative who: (i) is knowledgeable about community services and supports; (ii) is familiar with the permanency planning philos-ophy and processes; and (iii) is not employed by or under contract with the LIDDA or a program provider. (3) If a LIDDA is unable to locate a volunteer advocate locally, the LIDDA must request ass
	(i) is part of the applicant's natural supports; and (ii) is not employed by or under contract with the LIDDA or a program provider; or (C) a person or a child advocacy organization represen-tative who: (i) is knowledgeable about community services and supports; (ii) is familiar with the permanency planning philos-ophy and processes; and (iii) is not employed by or under contract with the LIDDA or a program provider. (3) If a LIDDA is unable to locate a volunteer advocate locally, the LIDDA must request ass


	(1) provide an explanation of services and supports and other information in accordance with §263.104(e)(1) of this chapter (relating to Process for Enrollment of Applicants); and (2) take actions to conduct permanency planning as de-scribed in subsections (b) -(f) of this section. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300609 Karen Ray
	(1) provide an explanation of services and supports and other information in accordance with §263.104(e)(1) of this chapter (relating to Process for Enrollment of Applicants); and (2) take actions to conduct permanency planning as de-scribed in subsections (b) -(f) of this section. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300609 Karen Ray
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	(3) the program provider documents the individual's or LAR's oral agreement on the implementation plan. (d) Notwithstanding §263.8(a) of this chapter (relating to Comprehensive Nursing Assessment), the comprehensive nursing assessment completed by an RN is not required to be completed in person for an individual who resides in the disaster area, if the RN conducts the assessment as a telehealth service or by telephone. (e) Notwithstanding §263.104(j)(2)(A)(i)(I)(-a-) and (-b-), of this chapter (relating to 
	(3) the program provider documents the individual's or LAR's oral agreement on the implementation plan. (d) Notwithstanding §263.8(a) of this chapter (relating to Comprehensive Nursing Assessment), the comprehensive nursing assessment completed by an RN is not required to be completed in person for an individual who resides in the disaster area, if the RN conducts the assessment as a telehealth service or by telephone. (e) Notwithstanding §263.104(j)(2)(A)(i)(I)(-a-) and (-b-), of this chapter (relating to 
	(3) the program provider documents the individual's or LAR's oral agreement on the implementation plan. (d) Notwithstanding §263.8(a) of this chapter (relating to Comprehensive Nursing Assessment), the comprehensive nursing assessment completed by an RN is not required to be completed in person for an individual who resides in the disaster area, if the RN conducts the assessment as a telehealth service or by telephone. (e) Notwithstanding §263.104(j)(2)(A)(i)(I)(-a-) and (-b-), of this chapter (relating to 


	(i) a description of the adaptive aid that is replacing the adaptive aid destroyed as a result of the disaster, which may include pictures or other descriptive information from a catalog, web-site or brochure; (ii) a description of the repair to an adaptive aid that was damaged as a result of the disaster; (iii) one bid for the requested adaptive aid from a vendor that includes: (I) the total cost of the requested adaptive aid; and (II) the name, address and telephone number of the vendor who must not be a 
	(i) a description of the adaptive aid that is replacing the adaptive aid destroyed as a result of the disaster, which may include pictures or other descriptive information from a catalog, web-site or brochure; (ii) a description of the repair to an adaptive aid that was damaged as a result of the disaster; (iii) one bid for the requested adaptive aid from a vendor that includes: (I) the total cost of the requested adaptive aid; and (II) the name, address and telephone number of the vendor who must not be a 
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	(4) the requested minor home modification is approved by HHSC. (j) Notwithstanding §263.901(e)(9) of this chapter, a service coordinator is not required to ensure that an individual who resides in the disaster area or LAR sign the PDP, if: (1) the meeting required by §263.302(a)(1)(B) and (b)(3)(D)(i) of this chapter is conducted by videoconferencing or telephone; (2) the service coordinator documents on the PDP the rea-son for and the topics discussed at the meeting; (3) the individual or LAR orally agrees
	(4) the requested minor home modification is approved by HHSC. (j) Notwithstanding §263.901(e)(9) of this chapter, a service coordinator is not required to ensure that an individual who resides in the disaster area or LAR sign the PDP, if: (1) the meeting required by §263.302(a)(1)(B) and (b)(3)(D)(i) of this chapter is conducted by videoconferencing or telephone; (2) the service coordinator documents on the PDP the rea-son for and the topics discussed at the meeting; (3) the individual or LAR orally agrees
	(4) the requested minor home modification is approved by HHSC. (j) Notwithstanding §263.901(e)(9) of this chapter, a service coordinator is not required to ensure that an individual who resides in the disaster area or LAR sign the PDP, if: (1) the meeting required by §263.302(a)(1)(B) and (b)(3)(D)(i) of this chapter is conducted by videoconferencing or telephone; (2) the service coordinator documents on the PDP the rea-son for and the topics discussed at the meeting; (3) the individual or LAR orally agrees



	HHSC revised proposed §272.3(20) to remove the term "work-ing day" and instead added the term "business day" in §272.3(1) to be consistent with the use of "business day" in the waiver program rules. HHSC also renumbered the paragraphs in pro-posed §272.3. Further, HHSC revised proposed §272.33(d) to use "business day" instead of "working day." HHSC revised proposed §272.3(1), renumbered as §273.(2), to add "(CLASS)" in the definition of "case manager" because the acronym for Community Living Assistance and 
	this title (relating to Deaf Blind with Multiple Disabilities (DBMD) Program and Community First Choice (CFC) Services). (6) Facility--(A) a nursing facility, for an individual enrolling in MDCP; or (B) a nursing facility or an intermediate care facility for individuals with an intellectual disability or related conditions (ICF/IID), for an individual enrolling in the DBMD Program or CLASS Program. (7) GRO--General Residential Operation. This term has the meaning set forth in Texas Human Resources Code, §42
	(a) An individual being discharged from a nursing facility, an ICF/IID, or a GRO and enrolling in the HCS Program may receive TAS from an HCS program provider in accordance with Chapter 263 of this title (relating to Home and Community-based Services (HCS) Program and Community First Choice (CFC)). (b) An HCS program provider may contract with a TAS provider to provide TAS in accordance with Chapter 263 of this title. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a va
	(a) An individual being discharged from a nursing facility, an ICF/IID, or a GRO and enrolling in the HCS Program may receive TAS from an HCS program provider in accordance with Chapter 263 of this title (relating to Home and Community-based Services (HCS) Program and Community First Choice (CFC)). (b) An HCS program provider may contract with a TAS provider to provide TAS in accordance with Chapter 263 of this title. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a va
	(a) An individual being discharged from a nursing facility, an ICF/IID, or a GRO and enrolling in the HCS Program may receive TAS from an HCS program provider in accordance with Chapter 263 of this title (relating to Home and Community-based Services (HCS) Program and Community First Choice (CFC)). (b) An HCS program provider may contract with a TAS provider to provide TAS in accordance with Chapter 263 of this title. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a va
	(a) An individual being discharged from a nursing facility, an ICF/IID, or a GRO and enrolling in the HCS Program may receive TAS from an HCS program provider in accordance with Chapter 263 of this title (relating to Home and Community-based Services (HCS) Program and Community First Choice (CFC)). (b) An HCS program provider may contract with a TAS provider to provide TAS in accordance with Chapter 263 of this title. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a va


	of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program. §272.33. Service Delivery. (a) A TAS provider must: (1) deliver TAS to an individual for whom the TAS provider receives, from the individual's case manager, a completed Transition Assistance Services (TAS) Assessment a
	of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program. §272.33. Service Delivery. (a) A TAS provider must: (1) deliver TAS to an individual for whom the TAS provider receives, from the individual's case manager, a completed Transition Assistance Services (TAS) Assessment a


	Karen Ray Chief Counsel Health and Human Services Commission Effective date: March 1, 2023 Proposal publication date: September 16, 2022 For further information, please call: (512) 438-3501 ♦ ♦ ♦ SUBCHAPTER E. CLAIM PAYMENTS AND DOCUMENTATION 26 TAC §272.41 STATUTORY AUTHORITY The amendments are adopted under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agencies, and Tex
	or any time after submittal of an application for a permit to treat and dispose of wastewater. Section by Section Discussion The commission adopts the amendment to §210.5 (Authoriza-tion for the Use of Reclaimed Water), which contains the require-ments to obtain an authorization for the use of reclaimed water. This change will clarify under §210.5(a) that an application to ob-tain an authorization under Chapter 210 may be submitted con-currently or any time after submittal of an application for a permit to 
	or any time after submittal of an application for a permit to treat and dispose of wastewater. Section by Section Discussion The commission adopts the amendment to §210.5 (Authoriza-tion for the Use of Reclaimed Water), which contains the require-ments to obtain an authorization for the use of reclaimed water. This change will clarify under §210.5(a) that an application to ob-tain an authorization under Chapter 210 may be submitted con-currently or any time after submittal of an application for a permit to 

	TCEQ's general rulemaking authority. This rulemaking adoption is authorized under existing state law found in the Texas Water Code Chapter 26 (Water Quality Control) and §11.1271(e) that gives the commission authority to establish and regulate water quality, set standards to prevent the disposal of waste that is inju-rious to the public health, to control plans and specifications for treatment facilities, sewer systems, and disposal systems that transport, treat, or dispose of primarily domestic wastes, and
	TCEQ's general rulemaking authority. This rulemaking adoption is authorized under existing state law found in the Texas Water Code Chapter 26 (Water Quality Control) and §11.1271(e) that gives the commission authority to establish and regulate water quality, set standards to prevent the disposal of waste that is inju-rious to the public health, to control plans and specifications for treatment facilities, sewer systems, and disposal systems that transport, treat, or dispose of primarily domestic wastes, and
	Public Comment The commission held a public hearing on November 7, 2022. The comment period closed on November 8, 2022. No public comments were received. Statutory Authority The Texas Commission on Environmental Quality (TCEQ, agency, or commission) adopts these amendments to TCEQ rules under Texas Water Code (TWC) Chapters 5, 11, and 26. TWC, §5.013 establishes the general jurisdiction of the commission, while TWC §5.102 provides the commission with the authority to carry out its duties and general powers 

	TITLE 31. NATURAL RESOURCES AND CONSERVATION PART 10. TEXAS WATER DEVELOPMENT BOARD CHAPTER 358. STATE WATER PLANNING GUIDELINES SUBCHAPTER B. DATA COLLECTION 31 TAC §358.6 The Texas Water Development Board (TWDB) adopts 31 Texas Administrative Code §358.6. The proposal is adopted without changes as published in the December 2, 2022, issue of the Texas Register (47 TexReg 8028). The rule will not be repub-lished. BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE ADOPTED AMENDMENT. Certain retail public ut
	New §358.6(e)(1) clarifies how the TWDB will apply water loss thresholds to certain retail public utilities to conform with industry standard. It applies to those retail public utilities with more than or equal to 32 service connections per mile rather than popula-tion of 10,000 or fewer persons and a service connection density of more than or equal to 32 connections per mile. New §358.6(e)(1)(B) revises the real loss threshold for these re-tail public utilities to be less than 30 gallons per connection per
	a standard set by federal law, unless the rule is specifically re-quired by state law; (2) exceed an express requirement of state law, unless the rule is specifically required by federal law; (3) exceed a requirement of a delegation agreement or contract be-tween the state and an agency or representative of the federal government to implement a state and federal program; or (4) adopt a rule solely under the general powers of the agency in-stead of under a specific state law. This rulemaking does not meet an
	a standard set by federal law, unless the rule is specifically re-quired by state law; (2) exceed an express requirement of state law, unless the rule is specifically required by federal law; (3) exceed a requirement of a delegation agreement or contract be-tween the state and an agency or representative of the federal government to implement a state and federal program; or (4) adopt a rule solely under the general powers of the agency in-stead of under a specific state law. This rulemaking does not meet an
	Several commenters submitted comments related to the pro-posed validation requirements for water loss audits. The Na-tional Wildlife Federation commends the TWDB for its efforts in implementing a new program. San Antonio Water System (SAWS) supports better audit data and performing water loss audits. SAWS requested to review the proposed TWDB guide-lines for training certified validators. The City of Irving (City) also inquired about proposed TWDB validation guidelines, the timing related to it, for trainin
	Several commenters submitted comments related to the pro-posed validation requirements for water loss audits. The Na-tional Wildlife Federation commends the TWDB for its efforts in implementing a new program. San Antonio Water System (SAWS) supports better audit data and performing water loss audits. SAWS requested to review the proposed TWDB guide-lines for training certified validators. The City of Irving (City) also inquired about proposed TWDB validation guidelines, the timing related to it, for trainin


	nection." El Paso Water also submitted comments about service connection density. It asked how "allowed apparent loss" was calculated and submitted additional comments inquiring about the effects on a utility when it exceeds the water loss thresholds for both apparent loss and real loss. El Paso Water also inquires about why "unavoidable real loss" has been deleted from the rule. Response: The real loss threshold of 30 gallons per connection per day, for utilities with 32 or more connections per mile, was d
	received from the board to mitigate the utility's water loss. The retail public utility in conjunction with the executive administrator determine the mitigation required for the project. The TWDB proposes no changes to the rule in response to these comments. Comments Related to Combined Real Loss Indicator Comment: Mr. Wyatt commented that the TWDB should use Combine Real Loss Indicator (CRLI) in its water loss audit calculations for future usefulness. Both Mr. Wyatt and the National Wildlife Federation com
	received from the board to mitigate the utility's water loss. The retail public utility in conjunction with the executive administrator determine the mitigation required for the project. The TWDB proposes no changes to the rule in response to these comments. Comments Related to Combined Real Loss Indicator Comment: Mr. Wyatt commented that the TWDB should use Combine Real Loss Indicator (CRLI) in its water loss audit calculations for future usefulness. Both Mr. Wyatt and the National Wildlife Federation com

	Ashley Harden General Counsel Texas Water Development Board Effective date: March 1, 2023 Proposal publication date: December 2, 2022 For further information, please call: (512) 463-7686 ♦ ♦ ♦ CHAPTER 363. FINANCIAL ASSISTANCE PROGRAMS The Texas Water Development Board (TWDB) adopts 31 Texas Administrative Code (TAC) §363.45 and amends 31 TAC §363.2 relating to the use of Alternative Delivery Guidance. 31 TAC §363.2 is adopted with changes to the text as published in the December 2, 2022, issue of the Texas
	Ashley Harden General Counsel Texas Water Development Board Effective date: March 1, 2023 Proposal publication date: December 2, 2022 For further information, please call: (512) 463-7686 ♦ ♦ ♦ CHAPTER 363. FINANCIAL ASSISTANCE PROGRAMS The Texas Water Development Board (TWDB) adopts 31 Texas Administrative Code (TAC) §363.45 and amends 31 TAC §363.2 relating to the use of Alternative Delivery Guidance. 31 TAC §363.2 is adopted with changes to the text as published in the December 2, 2022, issue of the Texas
	for state and local governments. Any savings will relate to local project costs. These rules are not expected to have any impact on state or local revenues. The rules do not require any increase in expenditures for state or local governments as a result of ad-ministering these rules. Additionally, there are no foreseeable implications relating to state or local governments' costs or rev-enue resulting from these rules. While these rules do not di-rectly result in changes in costs for state or local governme
	for state and local governments. Any savings will relate to local project costs. These rules are not expected to have any impact on state or local revenues. The rules do not require any increase in expenditures for state or local governments as a result of ad-ministering these rules. Additionally, there are no foreseeable implications relating to state or local governments' costs or rev-enue resulting from these rules. While these rules do not di-rectly result in changes in costs for state or local governme


	Even if the rule were a major environmental rule, Texas Govern-ment Code §2001.0225 still would not apply to this rulemaking because Texas Government Code §2001.0225 only applies to a major environmental rule, the result of which is to: (1) exceed a standard set by federal law, unless the rule is specifically re-quired by state law; (2) exceed an express requirement of state law, unless the rule is specifically required by federal law; (3) exceed a requirement of a delegation agreement or contract be-tween 
	require an increase or decrease in future legislative appropria-tions to the agency; (4) require an increase or decrease in fees paid to the agency; (5) create a new regulation; (6) expand, limit, or repeal an existing regulation; (7) increase or decrease the number of individuals subject to the rule's applicability; or (8) positively or adversely affect this state's economy. PUBLIC COMMENTS (Texas Government Code §2001.033(a)(1)) No public comments were received during the public comment period. SUBCHAPTER
	require an increase or decrease in future legislative appropria-tions to the agency; (4) require an increase or decrease in fees paid to the agency; (5) create a new regulation; (6) expand, limit, or repeal an existing regulation; (7) increase or decrease the number of individuals subject to the rule's applicability; or (8) positively or adversely affect this state's economy. PUBLIC COMMENTS (Texas Government Code §2001.033(a)(1)) No public comments were received during the public comment period. SUBCHAPTER

	(9) Construction account--A separate account created and maintained for the deposit of loan funds and utilized by the applicant to pay eligible expenses of the project. (10) Corporation--A nonprofit water supply corporation created and operating under Texas Water Code, Chapter 67. (11) Debt--All bonds, notes, certificates, book-entry obli-gations, and other obligations authorized to be issued by any political subdivision. (12) Department--Texas Department of State Health Ser-vices. (13) Escrow account--A se
	(9) Construction account--A separate account created and maintained for the deposit of loan funds and utilized by the applicant to pay eligible expenses of the project. (10) Corporation--A nonprofit water supply corporation created and operating under Texas Water Code, Chapter 67. (11) Debt--All bonds, notes, certificates, book-entry obli-gations, and other obligations authorized to be issued by any political subdivision. (12) Department--Texas Department of State Health Ser-vices. (13) Escrow account--A se
	(9) Construction account--A separate account created and maintained for the deposit of loan funds and utilized by the applicant to pay eligible expenses of the project. (10) Corporation--A nonprofit water supply corporation created and operating under Texas Water Code, Chapter 67. (11) Debt--All bonds, notes, certificates, book-entry obli-gations, and other obligations authorized to be issued by any political subdivision. (12) Department--Texas Department of State Health Ser-vices. (13) Escrow account--A se
	(9) Construction account--A separate account created and maintained for the deposit of loan funds and utilized by the applicant to pay eligible expenses of the project. (10) Corporation--A nonprofit water supply corporation created and operating under Texas Water Code, Chapter 67. (11) Debt--All bonds, notes, certificates, book-entry obli-gations, and other obligations authorized to be issued by any political subdivision. (12) Department--Texas Department of State Health Ser-vices. (13) Escrow account--A se


	(25) SWIRFT--The state water implementation revenue fund for Texas. (26) Water Plan--The current state water plan prepared and adopted in accordance with Texas Water Code, §16.051. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300622 Ashley Harden General Counsel Texas Water Development Board Effective date: March 1, 2023 Proposal publication 
	(25) SWIRFT--The state water implementation revenue fund for Texas. (26) Water Plan--The current state water plan prepared and adopted in accordance with Texas Water Code, §16.051. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300622 Ashley Harden General Counsel Texas Water Development Board Effective date: March 1, 2023 Proposal publication 
	(25) SWIRFT--The state water implementation revenue fund for Texas. (26) Water Plan--The current state water plan prepared and adopted in accordance with Texas Water Code, §16.051. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300622 Ashley Harden General Counsel Texas Water Development Board Effective date: March 1, 2023 Proposal publication 



	December 2, 2022, issue of the Texas Register (47 TexReg 8034). This section will not be republished. BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE AMENDMENT. The Texas Legislature amended Texas Government Code Chap-ter 2269 to allow the use of alternative project delivery methods for the construction of public works projects, including water and wastewater projects, financed by the TWDB. Regardless of the project delivery method employed, all applicants for TWDB pro-gram funding must meet program req
	and are necessary to protect the health, safety, and welfare of the residents of this state. PUBLIC BENEFITS AND COSTS (Texas Government Code §2001.024(a)(5)) Ms. Rebecca Trevino also has determined that for each year of the first five years the rulemaking is in effect, the public will benefit from the rulemaking as it clarifies requirements for TWDB borrowers. Ms. Trevino also has determined that for each year of the first five years the rulemaking is in effect, the rules will not impose an economic cost o
	and are necessary to protect the health, safety, and welfare of the residents of this state. PUBLIC BENEFITS AND COSTS (Texas Government Code §2001.024(a)(5)) Ms. Rebecca Trevino also has determined that for each year of the first five years the rulemaking is in effect, the public will benefit from the rulemaking as it clarifies requirements for TWDB borrowers. Ms. Trevino also has determined that for each year of the first five years the rulemaking is in effect, the rules will not impose an economic cost o

	not fall under any of the applicability criteria in Texas Govern-ment Code §2001.0225. TAKINGS IMPACT ASSESSMENT (Texas Government Code §2007.043) The TWDB evaluated this rule and performed an analysis of whether it constitutes a taking under Texas Government Code, Chapter 2007. The specific purpose of this rule is to clarify re-quirements for TWDB borrowers. The rule would substantially advance this stated purpose by ensuring consistency with cur-rent law and improving the effectiveness of the financing pr
	not fall under any of the applicability criteria in Texas Govern-ment Code §2001.0225. TAKINGS IMPACT ASSESSMENT (Texas Government Code §2007.043) The TWDB evaluated this rule and performed an analysis of whether it constitutes a taking under Texas Government Code, Chapter 2007. The specific purpose of this rule is to clarify re-quirements for TWDB borrowers. The rule would substantially advance this stated purpose by ensuring consistency with cur-rent law and improving the effectiveness of the financing pr
	adopt rules necessary to carry out the powers and duties in the Water Code and other laws of the State, and also under the au-thority of Texas Water Code §§15.001, 15.6041, and 15.605. This rulemaking affects Water Code, Chapter 15. §371.1. Definitions of Terms. The following words and terms, when used in this chapter, shall have the following meanings, unless the context clearly indicates otherwise. Words defined in the Texas Water Code, Chapter 15, 16 or 17, and not defined here shall have the meanings pr
	adopt rules necessary to carry out the powers and duties in the Water Code and other laws of the State, and also under the au-thority of Texas Water Code §§15.001, 15.6041, and 15.605. This rulemaking affects Water Code, Chapter 15. §371.1. Definitions of Terms. The following words and terms, when used in this chapter, shall have the following meanings, unless the context clearly indicates otherwise. Words defined in the Texas Water Code, Chapter 15, 16 or 17, and not defined here shall have the meanings pr


	(A) serves at least 15 service connections used by year-round residents of the area served by the system; or (B) regularly serves at least 25 year-round residents. (16) Consolidation--Any one of the following activities: (A) a public water system acquiring another public wa-ter system; (B) a public water system providing retail service to an-other public water system; or (C) a public water system providing wholesale service, which may include operation of the system, to another public water system. (17) Con
	(A) serves at least 15 service connections used by year-round residents of the area served by the system; or (B) regularly serves at least 25 year-round residents. (16) Consolidation--Any one of the following activities: (A) a public water system acquiring another public wa-ter system; (B) a public water system providing retail service to an-other public water system; or (C) a public water system providing wholesale service, which may include operation of the system, to another public water system. (17) Con
	(A) serves at least 15 service connections used by year-round residents of the area served by the system; or (B) regularly serves at least 25 year-round residents. (16) Consolidation--Any one of the following activities: (A) a public water system acquiring another public wa-ter system; (B) a public water system providing retail service to an-other public water system; or (C) a public water system providing wholesale service, which may include operation of the system, to another public water system. (17) Con
	(A) serves at least 15 service connections used by year-round residents of the area served by the system; or (B) regularly serves at least 25 year-round residents. (16) Consolidation--Any one of the following activities: (A) a public water system acquiring another public wa-ter system; (B) a public water system providing retail service to an-other public water system; or (C) a public water system providing wholesale service, which may include operation of the system, to another public water system. (17) Con



	wind, storm, wave action, oil spill or other water contamination, vol-canic activity, epidemic, air contamination, blight, drought, infestation, explosion, riot, hostile military or paramilitary action, extreme heat, other public calamity requiring emergency action, or energy emergency as defined in Texas Government Code §418.004. (26) Drinking Water State Revolving Fund (DWSRF)--The financial assistance program authorized by Texas Water Code, Chapter 15, Subchapter J in accordance with the Act. (27) Eligib
	(37) Green project--A project or components of a project that, when implemented, will result in energy efficiency, water effi-ciency, green infrastructure, or environmental innovation that is char-acterized as a green project either categorically or by utilizing a busi-ness case as approved by the executive administrator. (38) Green project reserve--A federal directive requiring a specified portion of the capitalization grant to be used for green projects. (39) Initial Invited Projects List--That portion of
	(37) Green project--A project or components of a project that, when implemented, will result in energy efficiency, water effi-ciency, green infrastructure, or environmental innovation that is char-acterized as a green project either categorically or by utilizing a busi-ness case as approved by the executive administrator. (38) Green project reserve--A federal directive requiring a specified portion of the capitalization grant to be used for green projects. (39) Initial Invited Projects List--That portion of
	(37) Green project--A project or components of a project that, when implemented, will result in energy efficiency, water effi-ciency, green infrastructure, or environmental innovation that is char-acterized as a green project either categorically or by utilizing a busi-ness case as approved by the executive administrator. (38) Green project reserve--A federal directive requiring a specified portion of the capitalization grant to be used for green projects. (39) Initial Invited Projects List--That portion of
	(37) Green project--A project or components of a project that, when implemented, will result in energy efficiency, water effi-ciency, green infrastructure, or environmental innovation that is char-acterized as a green project either categorically or by utilizing a busi-ness case as approved by the executive administrator. (38) Green project reserve--A federal directive requiring a specified portion of the capitalization grant to be used for green projects. (39) Initial Invited Projects List--That portion of


	(A) acceptable demographic projections or other infor-mation in the engineering feasibility report or the latest official data available from the U.S. Census Bureau for an incorporated city; or (B) information on the population for which the project is designed, where the Applicant is not an incorporated city or town. (53) Primary drinking water regulation--Regulations pro-mulgated by EPA which: (A) apply to public and private water systems; (B) specify contaminants which, in the judgment of the EPA, may ha
	(A) acceptable demographic projections or other infor-mation in the engineering feasibility report or the latest official data available from the U.S. Census Bureau for an incorporated city; or (B) information on the population for which the project is designed, where the Applicant is not an incorporated city or town. (53) Primary drinking water regulation--Regulations pro-mulgated by EPA which: (A) apply to public and private water systems; (B) specify contaminants which, in the judgment of the EPA, may ha
	(A) acceptable demographic projections or other infor-mation in the engineering feasibility report or the latest official data available from the U.S. Census Bureau for an incorporated city; or (B) information on the population for which the project is designed, where the Applicant is not an incorporated city or town. (53) Primary drinking water regulation--Regulations pro-mulgated by EPA which: (A) apply to public and private water systems; (B) specify contaminants which, in the judgment of the EPA, may ha



	(i) any collection, treatment, storage, and distribu-tion facilities under control of the operator of such system and used primarily in connection with such system; and (ii) any collection or pretreatment storage facilities not under such control which are used primarily in connection with such system. (B) Connections. A connection to a system that deliv-ers water by a constructed conveyance other than a pipe shall not be considered a connection, if: (i) the water is used exclusively for purposes other than
	(i) any collection, treatment, storage, and distribu-tion facilities under control of the operator of such system and used primarily in connection with such system; and (ii) any collection or pretreatment storage facilities not under such control which are used primarily in connection with such system. (B) Connections. A connection to a system that deliv-ers water by a constructed conveyance other than a pipe shall not be considered a connection, if: (i) the water is used exclusively for purposes other than
	(i) any collection, treatment, storage, and distribu-tion facilities under control of the operator of such system and used primarily in connection with such system; and (ii) any collection or pretreatment storage facilities not under such control which are used primarily in connection with such system. (B) Connections. A connection to a system that deliv-ers water by a constructed conveyance other than a pipe shall not be considered a connection, if: (i) the water is used exclusively for purposes other than


	(65) State--The State of Texas. (66) Subsidy--A reduction in the interest rate from the mar-ket interest rate. (67) Utility Commission--The Public Utility Commission of Texas. (68) Water conservation plan--A plan that complies with the requirements of Texas Water Code §16.4021. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300625 Ashley Harden
	(65) State--The State of Texas. (66) Subsidy--A reduction in the interest rate from the mar-ket interest rate. (67) Utility Commission--The Public Utility Commission of Texas. (68) Water conservation plan--A plan that complies with the requirements of Texas Water Code §16.4021. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300625 Ashley Harden

	375.1 is adopted with changes to correct the alphabetization of the definitions as published in the December 2, 2022, issue of the Texas Register (47 TexReg 8035). This section will be republished. Section 375.84 is adopted without changes as published in the December 2, 2022, issue of the Texas Register (47 TexReg 8035). This section will not be republished. BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE AMENDMENT. The Texas Legislature amended Texas Government Code Chap-ter 2269 to allow the use of a
	375.1 is adopted with changes to correct the alphabetization of the definitions as published in the December 2, 2022, issue of the Texas Register (47 TexReg 8035). This section will be republished. Section 375.84 is adopted without changes as published in the December 2, 2022, issue of the Texas Register (47 TexReg 8035). This section will not be republished. BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE AMENDMENT. The Texas Legislature amended Texas Government Code Chap-ter 2269 to allow the use of a
	§2001.0045 to repeal a rule does not apply. Furthermore, the requirement in §2001.0045 does not apply because these rules are amended to reduce the burden or responsibilities imposed on regulated persons by the rule; are necessary to protect water resources of this state as authorized by the Texas Water Code; and are necessary to protect the health, safety, and welfare of the residents of this state. PUBLIC BENEFITS AND COSTS (Texas Government Code §2001.024(a)(5)) Ms. Rebecca Trevino also has determined th
	§2001.0045 to repeal a rule does not apply. Furthermore, the requirement in §2001.0045 does not apply because these rules are amended to reduce the burden or responsibilities imposed on regulated persons by the rule; are necessary to protect water resources of this state as authorized by the Texas Water Code; and are necessary to protect the health, safety, and welfare of the residents of this state. PUBLIC BENEFITS AND COSTS (Texas Government Code §2001.024(a)(5)) Ms. Rebecca Trevino also has determined th


	agency or representative of the federal government to implement a state and federal program; and (4) is not proposed solely under the general powers of the agency, but rather under Texas Water Code §§15.001, 15.6041, and 15.605. Therefore, this rule does not fall under any of the applicability criteria in Texas Govern-ment Code §2001.0225. TAKINGS IMPACT ASSESSMENT (Texas Government Code §2007.043) The TWDB evaluated this rule and performed an analysis of whether it constitutes a taking under Texas Governme
	STATUTORY AUTHORITY (Texas Government Code §2001.024(a)(3)) The amendment is adopted under the authority of Texas Wa-ter Code §6.101, which provides the TWDB with the authority to adopt rules necessary to carry out the powers and duties in the Water Code and other laws of the State, and also under the authority of Texas Water Code §§15.001, 15.601, 15.603, and 15.605. This rulemaking affects Water Code, Chapter 15. §375.1. Definitions. The following words and terms have the following meanings when used in t
	(12) Clean Water State Revolving Fund (CWSRF)--The fi-nancial assistance program authorized by Texas Water Code, Chapter 15, Subchapter J in accordance with the Act. (13) Closing--The exchange of the Applicant's approved debt instruments for CWSRF financial assistance. (14) Commission--The Texas Commission on Environ-mental Quality. (15) Commitment--An offer by the Board to provide finan-cial assistance to an Applicant as evidenced by a Board resolution. (16) Construction--Any one or more of the following: 
	(12) Clean Water State Revolving Fund (CWSRF)--The fi-nancial assistance program authorized by Texas Water Code, Chapter 15, Subchapter J in accordance with the Act. (13) Closing--The exchange of the Applicant's approved debt instruments for CWSRF financial assistance. (14) Commission--The Texas Commission on Environ-mental Quality. (15) Commitment--An offer by the Board to provide finan-cial assistance to an Applicant as evidenced by a Board resolution. (16) Construction--Any one or more of the following: 
	(12) Clean Water State Revolving Fund (CWSRF)--The fi-nancial assistance program authorized by Texas Water Code, Chapter 15, Subchapter J in accordance with the Act. (13) Closing--The exchange of the Applicant's approved debt instruments for CWSRF financial assistance. (14) Commission--The Texas Commission on Environ-mental Quality. (15) Commitment--An offer by the Board to provide finan-cial assistance to an Applicant as evidenced by a Board resolution. (16) Construction--Any one or more of the following: 
	(12) Clean Water State Revolving Fund (CWSRF)--The fi-nancial assistance program authorized by Texas Water Code, Chapter 15, Subchapter J in accordance with the Act. (13) Closing--The exchange of the Applicant's approved debt instruments for CWSRF financial assistance. (14) Commission--The Texas Commission on Environ-mental Quality. (15) Commitment--An offer by the Board to provide finan-cial assistance to an Applicant as evidenced by a Board resolution. (16) Construction--Any one or more of the following: 


	service area, or a portion within the entity's service area if the proposed project is providing new service to existing residents in unserved areas; and meets the following affordability criteria: (a) has an annual median household income that is no more than 75 percent of the state median household income using an acceptable source of socioeconomic data, and (b) the household cost factor that considers income, unemployment rates, and population trends must be greater than or equal to one per-cent if only 

	(C) a municipal official responsible for managing the fiscal affairs of a home-rule municipality in accordance with Local Government Code, Chapter 104. (32) Estuary management plan--A plan for the conserva-tion and management of an estuary of national significance as described in 33 U.S.C. §1330. (33) Estuary management project--A project to develop or implement an estuary management plan. (34) Executive administrator--The executive administrator of the Board or a designated representative. (35) Expiration 
	(C) a municipal official responsible for managing the fiscal affairs of a home-rule municipality in accordance with Local Government Code, Chapter 104. (32) Estuary management plan--A plan for the conserva-tion and management of an estuary of national significance as described in 33 U.S.C. §1330. (33) Estuary management project--A project to develop or implement an estuary management plan. (34) Executive administrator--The executive administrator of the Board or a designated representative. (35) Expiration 
	(C) a municipal official responsible for managing the fiscal affairs of a home-rule municipality in accordance with Local Government Code, Chapter 104. (32) Estuary management plan--A plan for the conserva-tion and management of an estuary of national significance as described in 33 U.S.C. §1330. (33) Estuary management project--A project to develop or implement an estuary management plan. (34) Executive administrator--The executive administrator of the Board or a designated representative. (35) Expiration 


	(45) Municipality--A city, town, borough, county, parish, district, association, or other public body created by or pursuant to state law, or an Indian tribe or an authorized Indian tribal organization, or a designated and approved management agency under 33 U.S.C. §1288. (46) Non-equivalency projects--All projects other than Equivalency projects. (47) Nonpoint source pollution plan--A plan for managing nonpoint source pollution as described in 33 U.S.C. §1329. Nonpoint source pollution is any source of wat
	(45) Municipality--A city, town, borough, county, parish, district, association, or other public body created by or pursuant to state law, or an Indian tribe or an authorized Indian tribal organization, or a designated and approved management agency under 33 U.S.C. §1288. (46) Non-equivalency projects--All projects other than Equivalency projects. (47) Nonpoint source pollution plan--A plan for managing nonpoint source pollution as described in 33 U.S.C. §1329. Nonpoint source pollution is any source of wat
	(45) Municipality--A city, town, borough, county, parish, district, association, or other public body created by or pursuant to state law, or an Indian tribe or an authorized Indian tribal organization, or a designated and approved management agency under 33 U.S.C. §1288. (46) Non-equivalency projects--All projects other than Equivalency projects. (47) Nonpoint source pollution plan--A plan for managing nonpoint source pollution as described in 33 U.S.C. §1329. Nonpoint source pollution is any source of wat


	(58) Project--The planning, acquisition, environmental re-view, design, construction, and other activities designed to accomplish the objectives, goals, and policies of the Act by providing assistance for projects and activities identified in 33 U.S.C. §1383(c), which may include those projects eligible for funding under §375.2 of this title. (59) Project engineer--The engineer retained by the Appli-cant to provide professional engineering services during any phase of a project. (60) Project information for
	(58) Project--The planning, acquisition, environmental re-view, design, construction, and other activities designed to accomplish the objectives, goals, and policies of the Act by providing assistance for projects and activities identified in 33 U.S.C. §1383(c), which may include those projects eligible for funding under §375.2 of this title. (59) Project engineer--The engineer retained by the Appli-cant to provide professional engineering services during any phase of a project. (60) Project information for
	(58) Project--The planning, acquisition, environmental re-view, design, construction, and other activities designed to accomplish the objectives, goals, and policies of the Act by providing assistance for projects and activities identified in 33 U.S.C. §1383(c), which may include those projects eligible for funding under §375.2 of this title. (59) Project engineer--The engineer retained by the Appli-cant to provide professional engineering services during any phase of a project. (60) Project information for
	(58) Project--The planning, acquisition, environmental re-view, design, construction, and other activities designed to accomplish the objectives, goals, and policies of the Act by providing assistance for projects and activities identified in 33 U.S.C. §1383(c), which may include those projects eligible for funding under §375.2 of this title. (59) Project engineer--The engineer retained by the Appli-cant to provide professional engineering services during any phase of a project. (60) Project information for


	tive and locally acceptable facility and nonpoint measures to meet and maintain water quality standards. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300629 Ashley Harden General Counsel Texas Water Development Board Effective date: March 1, 2023 Proposal publication date: December 2, 2022 For further information, please call: (512) 463-7686 

	posed text as published in the December 30, 2022, issue of the Texas Register (47 TexReg 8957). The rule will not be repub-lished. The comptroller repeals this section to implement Sen-ate Bill 757, 84th Legislature, 2015, effective September 1, 2015, which repealed Tax Code, Chapter 203, Sulphur Production Tax. After filing the report and paying the sulphur production tax for the 2015 July and August production, due November 2, 2015, sulphur producers are no longer required to file a report and pay this ta
	warehouse transactions and sales to an interstate warehouse do not constitute a first sale. The comptroller adds new para-graphs (12) and (13), defining the terms interstate warehouse and interstate warehouse transaction. The comptroller takes these definitions from Tax Code, §154.001 (Definitions). The comptroller also amends renumbered paragraph (17) to in-clude "interstate warehouse" as a permit holder and amends renumbered paragraph (21) to specifically state that an interstate warehouse is not a wholes
	warehouse transactions and sales to an interstate warehouse do not constitute a first sale. The comptroller adds new para-graphs (12) and (13), defining the terms interstate warehouse and interstate warehouse transaction. The comptroller takes these definitions from Tax Code, §154.001 (Definitions). The comptroller also amends renumbered paragraph (17) to in-clude "interstate warehouse" as a permit holder and amends renumbered paragraph (21) to specifically state that an interstate warehouse is not a wholes

	Cliff Block with McLane Company, Inc. commented that the pro-posed language in subsection (b)(9) conflicted with the statutory language in Tax Code, §154.101(k). The proposed language in subsection (b)(9) did not allow the comptroller to issue any other permit to the same location where the comptroller issued an in-terstate warehouse permit. However, Tax Code, §154.101(k) only prohibits the comptroller from issuing a distributor's permit to the same location as an interstate warehouse permit. The comptrolle
	Cliff Block with McLane Company, Inc. commented that the pro-posed language in subsection (b)(9) conflicted with the statutory language in Tax Code, §154.101(k). The proposed language in subsection (b)(9) did not allow the comptroller to issue any other permit to the same location where the comptroller issued an in-terstate warehouse permit. However, Tax Code, §154.101(k) only prohibits the comptroller from issuing a distributor's permit to the same location as an interstate warehouse permit. The comptrolle
	(8) Engage in business--A person engaging either directly or through a representative, in any of the following activities: (A) selling cigarettes in or into this state; (B) using a warehouse or another location to store cig-arettes; or (C) otherwise conducting through a physical presence cigarette-related business in this state. (9) Export warehouse--A person in this state who receives cigarettes in unstamped packages from manufacturers and stores the cigarettes for the purpose of making sales to authorized
	(8) Engage in business--A person engaging either directly or through a representative, in any of the following activities: (A) selling cigarettes in or into this state; (B) using a warehouse or another location to store cig-arettes; or (C) otherwise conducting through a physical presence cigarette-related business in this state. (9) Export warehouse--A person in this state who receives cigarettes in unstamped packages from manufacturers and stores the cigarettes for the purpose of making sales to authorized
	(8) Engage in business--A person engaging either directly or through a representative, in any of the following activities: (A) selling cigarettes in or into this state; (B) using a warehouse or another location to store cig-arettes; or (C) otherwise conducting through a physical presence cigarette-related business in this state. (9) Export warehouse--A person in this state who receives cigarettes in unstamped packages from manufacturers and stores the cigarettes for the purpose of making sales to authorized
	(8) Engage in business--A person engaging either directly or through a representative, in any of the following activities: (A) selling cigarettes in or into this state; (B) using a warehouse or another location to store cig-arettes; or (C) otherwise conducting through a physical presence cigarette-related business in this state. (9) Export warehouse--A person in this state who receives cigarettes in unstamped packages from manufacturers and stores the cigarettes for the purpose of making sales to authorized




	(16) Permit--Any agency license, certificate, approval, reg-istration, or similar form of permission required by law to buy, sell, stamp, store, transport, or distribute cigarettes. A permit includes a vending machine decal. (17) Permit holder--A person who has been issued a bonded agent, interstate warehouse, distributor, importer, export warehouse, manufacturer, wholesaler, or retailer permit under Tax Code, §154.101 (Permits). (18) Place of business--(A) a commercial business location where cigarettes ar
	(16) Permit--Any agency license, certificate, approval, reg-istration, or similar form of permission required by law to buy, sell, stamp, store, transport, or distribute cigarettes. A permit includes a vending machine decal. (17) Permit holder--A person who has been issued a bonded agent, interstate warehouse, distributor, importer, export warehouse, manufacturer, wholesaler, or retailer permit under Tax Code, §154.101 (Permits). (18) Place of business--(A) a commercial business location where cigarettes ar
	(16) Permit--Any agency license, certificate, approval, reg-istration, or similar form of permission required by law to buy, sell, stamp, store, transport, or distribute cigarettes. A permit includes a vending machine decal. (17) Permit holder--A person who has been issued a bonded agent, interstate warehouse, distributor, importer, export warehouse, manufacturer, wholesaler, or retailer permit under Tax Code, §154.101 (Permits). (18) Place of business--(A) a commercial business location where cigarettes ar


	for each separate place of business. For example, each retailer who op-erates a cigarette vending machine shall place a retailer's permit on the machine. (4) A vehicle from which cigarettes are sold is considered to be a place of business and requires a permit. A motor vehicle per-mit is issued to a distributor or wholesaler holding a current permit. Vehicle permits are issued bearing a specific motor vehicle identifica-tion number and are valid only when physically carried in the vehicle having the corresp
	may not make an intrastate sale of cigarettes without written authoriza-tion by the comptroller. (d) Permit period. (1) Bonded agent, interstate warehouse, distributor, im-porter, manufacturer, wholesaler, and motor vehicle permits expire on the last day of February of each year. (2) Retailer permits expire on the last day of May of each even-numbered year. (e) Permit fees. An application for a bonded agent, interstate warehouse, distributor, manufacturer, wholesaler, motor vehicle, or re-tailer permit must
	may not make an intrastate sale of cigarettes without written authoriza-tion by the comptroller. (d) Permit period. (1) Bonded agent, interstate warehouse, distributor, im-porter, manufacturer, wholesaler, and motor vehicle permits expire on the last day of February of each year. (2) Retailer permits expire on the last day of May of each even-numbered year. (e) Permit fees. An application for a bonded agent, interstate warehouse, distributor, manufacturer, wholesaler, motor vehicle, or re-tailer permit must
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	mission on Jail Standards to adopt reasonable rules and pro-cedures establishing minimum standards for the construction, equipment, maintenance, and operation of county jails. This adoption does not affect other rules or statutes. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of the agency's legal au-thority. Filed with the Office of the Secretary of State on February 9, 2023. TRD-202300640 Brandon Wood Executive Director Texas Commission on Jail Stan
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	The repeals are authorized under Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §32.021, which authorizes the Executive Commissioner of HHSC to adopt rules necessary for the proper and efficient operation of the Medicaid program. The agency certifies that legal counsel has reviewed the adop-tion and found it to be a valid exercise of
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