
TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 3. RULES APPLYING TO ALL 
PUBLIC AND PRIVATE OR INDEPENDENT 
INSTITUTIONS OF HIGHER EDUCATION 
IN TEXAS REGARDING ELECTRONIC 
REPORTING OPTION FOR CERTAIN 
OFFENSES; AMNESTY 
SUBCHAPTER A. REQUIREMENTS 
FOR CERTAIN INCIDENTS OF SEXUAL 
HARASSMENT, SEXUAL ASSAULT, DATING 
VIOLENCE, OR STALKING AT CERTAIN 
PUBLIC AND PRIVATE INSTITUTIONS 
OF HIGHER EDUCATION; AUTHORIZING 
ADMINISTRATIVE PENALTIES 
19 TAC §3.19 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes amendments to Texas Administrative Code, 
Title 19, Part 1, Chapter 3, Subchapter A, §3.19, concerning 
compliance with requirements for certain incidents of sexual ha-
rassment, sexual assault, dating violence, or stalking reporting. 
Specifically, this amendment will add a matrix to determine the 
amount of the administrative penalty, with mitigating and aggra-
vating factors; set the due date for compliance certification; set a 
schedule for risk-based compliance monitoring; and provide for 
appeal of assessed penalties. 
The current rule only specifies the statutory maximum for an ad-
ministrative penalty. Adding a matrix provides clarity and guid-
ance to Coordinating Board staff and affected institutions. Texas 
Education Code (TEC), Chapter 51, Sections 51.259 and 51.295 
allow the Coordinating Board to adopt rules as necessary to im-
plement and enforce TEC Chapter 51, Subchapters E-2 and E-3. 
The Coordinating Board used negotiated rulemaking procedures 
in developing the revisions. 
Rule 3.19(a), Compliance, adds the specific due date for each 
postsecondary educational institution to annually certify in writ-
ing to the Coordinating Board that it is in substantial compliance 
with Texas Education Code, Chapter 51, Subchapter E-2. This 
revision adds clarity to the reporting requirement. The statutory 
requirement only specified annual certification. The rules initially 

specified a month. To ensure all postsecondary educational in-
stitutions have the same understanding of the due date, a spe-
cific date was added. This date was chosen in order for the Co-
ordinating Board to fulfill its obligation to report on substantial 
compliance of postsecondary educational institutions during the 
preceding calendar year. 
Rule 3.19(b), Compliance, is a new section stating that the Co-
ordinating Board shall conduct a risk-based compliance moni-
toring of Texas Education Code, Chapter 51, Subchapters E-2 
and E-3. The new section provides details on the risk factors 
under which the review will be undertaken and the report tem-
plate which will be provided to institutions. As the Coordinating 
Board was charged with reporting on substantial compliance by 
postsecondary educational institutions, this section was added 
to provide guidance on the risk factors that the Coordinating 
Board staff would utilize in its review for substantial compliance. 
Rule 3.19(c), Compliance, is a renumbered section. The section 
clarifies the statutory requirements effective dates, and that 
the statutory penalty amount may be assessed annually. The 
section addresses the effect of substantial compliance and the 
Coordinating Board's independent evaluation of evidence on 
the penalty assessment. The effective dates for each statu-
tory subchapter are listed in the statute and clarified in the 
rule. Specifically stating that the statutory penalty could be 
assessed annually was the result of the negotiated rulemak-
ing committee's acknowledgement that ongoing or separate 
non-compliance should not be included in a one-time penalty 
that could never be assessed again. The negotiated rulemaking 
committee also agreed that, per the statute, if a postsecondary 
educational institution was found in substantial compliance, no 
penalty assessment would be made. 
Rule 3.19(d), Compliance, is a new section detailing how the 
Coordinating Board will determine an institution's or system's 
good faith effort to remain in substantial compliance. Factors 
for evaluation are provided in this section. As the Coordinating 
Board was charged with reporting on substantial compliance by 
postsecondary educational institutions, this section was added 
to provide guidance on the factors that the Coordinating Board 
staff would utilize in its review to determine an institution's or sys-
tem's good faith efforts to be in substantial compliance. 
Rule 3.19(e), Compliance, is a renumbered section that replaces 
the current language with new language. The section states that 
failure to file the annual certification by October 31 of each year 
will result in a $2000 penalty per day of violation. The section al-
lows a one month cure period whereby the penalty will not be as-
sessed. The penalty also allows an institution to file a good faith 
correction to a previously filed certification within a reasonable 
time. As each postsecondary educational institution is statuto-
rily-required to file an annual certification and the due date has 
been clarified, this section was added to provide for a specific 
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penalty amount within the statutory amount which would result 
if the annual certification was not timely filed and how the late 
filing could be cured, resulting in no late filing penalty. 
Rule 3.19(f), Compliance, is a new section, providing a penalty 
matrix for the annual penalty assessment if an institution fails 
to maintain substantial compliance with Texas Education Code, 
Chapter 51, Subchapters E-2 or E-3. The section provides de-
tails on what the Coordinating Board will consider when assess-
ing penalties, including the number of students at an institution, 
mitigating factors, aggravating factors, and other factors justice 
may require. The penalty matrix breaks down penalty amounts 
by sections of Subchapters E-2 and E-3. The statute allows for 
an administrative penalty in an amount not to exceed $2 million 
in both Subchapters E-2 and E-3 but does not give additional 
guidance on how to make the penalty amount determination. 
Through the negotiated rulemaking process, this section was 
added to give postsecondary educational institutions a frame-
work for the possible amounts to be administratively assessed 
and factors which might increase or decrease the total amount 
assessed. 
Rule 3.19(g), Compliance, is a renumbered section that replaces 
the current language with new language. The section requires 
the Coordinating Board to provide a written notice to an institu-
tion for its reason for assessing an administrative penalty. This 
requirement was moved from the existing section (c) of the rule 
to this section and clarifies that it refers to another section within 
the rule and follows the statutory requirement to provide written 
notice. 
Rule 3.19(h), Compliance, is a renumbered section that replaces 
the current language with new language. The section provides 
for institutional appeal of an assessed administrative penalty and 
allows the Coordinating Board to enter a final decision and or-
der after a contested case proceeding. The section clarifies the 
statutory right to appeal a penalty assessment and affirmatively 
states that the Coordinating Board will enter a final decision after 
a contested case proceeding. 
Rule 3.19(i), Compliance, states that an institution may not pay 
an administrative penalty assessed under this rule using state-
appropriated or federal money. This language was moved from 
another rule section and the rule prohibition follows the statutory 
prohibition against state or federal money. 
Rule 3.19(j), Compliance, requires the Coordinating Board to de-
posit an assessed administrative penalty to the credit of the sex-
ual assault program fund established under Section 420.008, 
Texas Government Code. This language was moved from an-
other rule section and the requirement to deposit administrative 
penalty funds follows the statutory requirement to deposition to 
the credit of an established sexual assault program fund. 
Rule 3.19(k), Compliance, provides for an annual report to the 
governor, lieutenant governor, the speaker of the house of rep-
resentatives, and the standing legislature committees with pri-
mary jurisdiction over legislation concerning sexual assault at 
postsecondary educational institutions. The report is to include 
a summary of institutions found not to be in substantial compli-
ance and any penalties assessed during the preceding calendar 
year. This language was moved from another rule section and 
the annual report submission follows the statutory requirement to 
report substantial compliance of postsecondary educational in-
stitutions to the governor, lieutenant governor, the speaker of the 
house of representatives, and the standing legislature commit-

tees with primary jurisdiction over legislation concerning sexual 
assault at postsecondary educational institutions. 
Tina Jackson, Assistant Commissioner, Workforce Education, 
has determined that for each of the first five years the sections 
are in effect there would be fiscal implications for state or local 
governments only if an institution violates the rule, as required by 
statute. There are no estimated reductions in costs to the state 
and to local governments as a result of enforcing or administer-
ing the rule. There are estimated losses or increases in revenue 
to the state or to local governments as a result of enforcing or 
administering the rule. 
There is no impact on small businesses, micro businesses, and 
rural communities. There is no anticipated impact on local em-
ployment. 
Tina Jackson, Assistant Commissioner, Workforce Education, 
has also determined that for each year of the first five years the 
section is in effect, the public benefit anticipated as a result of ad-
ministering the section will be the clarity in enforcing the require-
ments and in assessing penalties; and in adding assessed ad-
ministrative penalties to the sexual assault program fund which 
is a special account in the general revenue fund. There are an-
ticipated economic costs to persons who are required to comply 
with the sections as proposed. 
Government Growth Impact Statement 
(1) the rules will not create or eliminate a government program; 
(2) implementation of the rules will not require the creation or 
elimination of employee positions; 
(3) implementation of the rules will not require an increase or 
decrease in future legislative appropriations to the agency; 
(4) the rules will not require an increase or decrease in fees paid 
to the agency; 
(5) the rules will not create a new rule; 
(6) the rules will not limit an existing rule; 
(7) the rules will not change the number of individuals subject to 
the rule; and 

(8) the rules will not affect this state's economy. 
Comments on the proposal may be submitted to Cathie 
Maeyaert, P.O. Box 12788, Austin, Texas 78711-2788, or via 
email at cathie.maeyaert@highered.texas.gov. Comments will 
be accepted for 30 days following publication of the proposal in 
the Texas Register. 

The amendment is proposed under Texas Education Code, Sec-
tions 51.259 and 51.295 which provide the Coordinating Board 
with the authority to adopt rules as necessary to implement and 
enforce TEC, Chapter 51, Subchapters E-2 and E-3. 
The proposed amendment affects Texas Administrative Code, 
Title 19, Part 1, Chapter 3, §3.19. 
§3.19. Compliance. 

(a) The chief executive officer of each postsecondary educa-
tional institution shall annually certify in writing to the Coordinating 
Board, not later than [in] October 31 of each year, that the institution 
is in substantial compliance with Texas Education Code, Chapter 51, 
Subchapter E-2. The Coordinating Board shall make available to in-
stitutions a required template for the certification which satisfies the 
requirements of this section. 
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(b) In addition to annually reviewing the reporting under 
Texas Education Code §51.258 and §3.19, the Coordinating Board 
shall conduct risk-based compliance monitoring of Texas Education 
Code, Chapter 51, Subchapters E-2 and E-3. The Coordinating Board 
will determine the basis for reviews based on risk factors such as time 
since last review, stakeholder feedback, prior findings or complaints, 
and other factors. The Coordinating Board shall make available to the 
institutions a report template which satisfies the requirements of this 
section. 

(c) [(b)] If the Coordinating Board determines that a postsec-
ondary educational institution is not in substantial compliance with 
Texas Education Code, Chapter 51, Subchapters E-2, effective [on or 
after] January 1, 2020, or Subchapter [and] E-3, effective [on or after] 
August 1, 2020, the Coordinating Board may assess an administrative 
penalty against the institution in an amount not to exceed $2 million 
annually. Compliance errors committed by an institution or system that 
are in substantial compliance with Subchapters E-2 and E-3 will not re-
sult in a penalty. The Coordinating Board will not find an institution is 
out of substantial compliance with the provisions in Subchapter E-2 and 
Subchapter E-3 based on a determination that the Coordinating Board 
would have taken different action after an independent evaluation of 
evidence. [In determining the amount of the penalty, the Coordinating 
Board shall consider the nature of the violation and the number of stu-
dents enrolled at the institution.] 

(d) In evaluating whether an institution or system is in sub-
stantial compliance in accordance with §3.3 of this title (relating to 
Definitions), the Coordinating Board will determine the institution's or 
system's good faith effort by evaluating the following factors: 

(1) The nature and seriousness of the compliance error; 

(2) The extent to which the institution complied with the 
statutory requirements and to what extent it did not; 

(3) The number of any institutional compliance errors; 

(4) Whether the institution had actual notice of the error; 

(5) Whether the institution made any effort to rectify any 
compliance errors or agrees to rectify any violations going forward; 

(6) The extent to which the institution has relevant policies 
and/or practices; 

(7) The institution' s intent; 

(8) Severity of the error' s effect; 

(9) Any previous compliance errors of a similar kind and 
the time lapse since those error(s); 

(10) Institutional efforts to prevent compliance errors, in-
cluding the extent to which the institution provided training to employ-
ees and/or acted after learning about the error; 

(11) The explanation for the cause of the compliance error, 
including a good-faith mistake; a differing, reasonable interpretation of 
the law; a conflict between two provisions, or a conflict with another 
legal or governmental requirement (such as Title IX regulations or a 
mandatory report to the National Institutes of Health); 

(12) Any prevention and/or response efforts of the institu-
tion, made in good faith, to address a possible compliance error; 

(13) The degree of cooperation of the institution with the 
Coordinating Board in remedying a potential compliance error; and 

(14) Any other fact or circumstance as justice may require. 

(e) [(c)] A postsecondary educational Institution's failure to 
timely and accurately file the certification of substantial compliance 

with Texas Education Code §51.258 and Subsection (a) not later than 
October 31 of each year shall result in a penalty of $2,000 per day of vi-
olation. [If the Coordinating Board assesses an administrative penalty 
against a postsecondary educational institution under Subsection (b), 
the Coordinating Board shall provide to the institution written notice 
of the Coordinating Board's reasons for assessing the penalty.] 

(1) A postsecondary educational institution may cure a vio-
lation under this subsection by filing its report not later than November 
30 of the year the report was due. 

(2) If the postsecondary educational institution cures the 
violation as provided in this subsection, the Coordinating Board shall 
not assess a penalty. 

(3) If the postsecondary educational Institution fails to cure 
the violation as provided in this subsection, the Coordinating Board 
shall assess the full penalty owed under this subsection beginning on 
November 1 of the year the report was due. 

(4) If a postsecondary educational institution files a good 
faith correction to a previously filed certification of substantial com-
pliance within a reasonable time of discovering an unintentional error, 
but not later than February 1 following the due date of the report, the 
Coordinating Board shall not assess a penalty. 

(f) The Coordinating Board may assess an administrative 
penalty, up to a total of $2 million annually, if a postsecondary edu-
cational institution has failed to maintain substantial compliance with 
Texas Education Code, Chapter 51, Subchapters E-2 or E-3. 

(1) In determining the total penalty to assess, the Coordi-
nating Board shall consider the number of students at the institution, the 
penalty matrix in this section, apply mitigating and aggravating factors, 
and any other factor justice may require. Mitigating factors may result 
in a reduction of the administrative penalty. Aggravating factors may 
result in an increased administrative penalty, up to $2 million annually. 

(2) Penalty Matrix. Potential annual penalty amounts are 
shown in Figure 1. 
Figure: 19 TAC §3.19(f)(2) 

(3) Mitigating factors may include: 

(A) The inability of the postsecondary educational in-
stitution to meet the requirement of law due to: 

(i) a disaster declared under Texas Government 
Code, Chapter 418; 

possible; or 
(ii) a technology failure rendering compliance im-

(iii) a severe medical impairment of a person re-
sponsible for compliance with a requirement under Texas Education 
Code, Chapter 51, Subchapters E-2 or E-3. 

(B) Evidence that the postsecondary educational insti-
tution properly reported an incident to another state or federal agency 
with law enforcement or regulatory authority; 

(C) Any actual notice from the institution of the com-
pliance error; 

(D) Institutional efforts to prevent compliance errors, 
including the extent to which the institution provided training to em-
ployees and/or acted after learning about the error; 

(E) The explanation for the cause of the compliance er-
ror, including a good-faith mistake; a differing, reasonable interpreta-
tion of the law; a conflict between two provisions, or a conflict with 
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another legal or governmental requirement (such as Title IX regula-
tions or a mandatory report to the National Institutes of Health); 

(F) The lack of harm to any individual; and 

(G) The extent to which the institution or system com-
plied with Texas Education Code, Chapter 51, Subchapters E-2 and 
E-3. 

(4) Aggravating factors shall include: 

(A) Harm to an individual caused by, or directly related 
to, the postsecondary educational institution's failure to comply with 
Chapter 51, Subchapters E-2 and E-3; 

(B) Any evidence of a postsecondary educational insti-
tution's failure to act on a prior substantially similar complaint; 

(C) Any evidence of multiple incidents of similar fail-
ures or length of time of failure by the postsecondary institution; 

(D) Any evidence that the postsecondary educational 
institution or its chief executive officer knowingly provided a false cer-
tification under Texas Education Code §51.258(a); 

(E) That the postsecondary educational institution at-
tempted to conceal or cause others to conceal information relevant to 
a determination of violation under Texas Education Code, Chapter 51, 
Subchapters E-2 and E-3; and 

(F) The extent to which the institution or system failed 
to comply with Texas Education Code, Chapter 51, Subchapters E-2 
and E-3. 

[(d) A postsecondary educational institution assessed an ad-
ministrative penalty under Subsection (b) may appeal the penalty in 
the manner provided by Chapter 2001. Government Code.] 

(g) [(e)] If the Coordinating Board assesses an administrative 
penalty against a postsecondary educational institution under subsec-
tion (f) of this section, the Coordinating Board shall provide to the in-
stitution written notice of the Coordinating Board's reason for assessing 
the penalty. [A postsecondary educational institution may not pay an 
administrative penalty assessed under Subsection (b) using state or fed-
eral money.] 

(h) [(f)] A postsecondary educational institution assessed an 
administrative penalty under Subsection (f) may appeal the penalty in 
the manner provided by Chapter 2001, Texas Government Code. The 
Coordinating Board shall enter a final decision and order as to any 
penalty assessed after a contested case proceeding. [The Coordinat-
ing Board shall deposit an administrative penalty collected under this 
section to the credit of the sexual assault program fund established un-
der Section 420.008, Texas Government Code.] 

(i) [(g)] A postsecondary educational institution may not pay 
an administrative penalty assessed under Subsection (f) using state-ap-
propriated or federal money. [The Coordinating Board shall annually 
submit to the governor, the lieutenant governor, the speaker of the 
house of representatives, and the standing legislative committees with 
primary jurisdiction over legislation concerning sexual assault at post-
secondary educational institutions a report regarding compliance with 
this subchapter, including a summary of the postsecondary educational 
institutions found not to be in substantial compliance as provided by 
this section and any penalties assessed under this section during the 
calendar year preceding the date of the report.] 

(j) The Coordinating Board shall deposit an administrative 
penalty collected under this section to the credit of the sexual assault 
program fund established under Section 420.008, Texas Government 
Code. 

(k) The Coordinating Board shall annually submit to the gov-
ernor, the lieutenant governor, the speaker of the house of representa-
tives, and the standing legislature committees with primary jurisdiction 
over legislation concerning sexual assault at postsecondary educational 
institutions a report regarding compliance with this subchapter, includ-
ing a summary of the postsecondary education institutions found not to 
be in substantial compliance as provided by this section and any penal-
ties assessed under the section during the calendar year preceding the 
date of the report. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300250 
Nichole Bunker-Henderson 
General Counsel 
Texas Higher Education Coordinating Board 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 427-6209 

♦ ♦ ♦ 

CHAPTER 13. FINANCIAL PLANNING 
SUBCHAPTER F. FORMULA FUNDING 
AND TUITION CHARGES FOR REPEATED 
AND EXCESS HOURS OF UNDERGRADUATE 
STUDENTS 
19 TAC §§13.101 - 13.104, 13.109 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes amendments to Texas Administrative Code, Ti-
tle 19, Part 1, Chapter 13, Subchapter F, §§13.101 - 13.104 and 
13.109, concerning limitations on hours eligible to be reported 
for formula funding to the Coordinating Board. Specifically, this 
amendment will implement Senate Bill (SB) 1531 from the 87th 
Regular Session of the Texas Legislature that establishes a spe-
cific limit on hours that can be reported for formula funding that 
are in excess of those required for an associate degree. The 
amendment would also revise a provision regarding notification 
of students on their progress towards the hours limit to make the 
responsibilities of institutions specific and actionable. 
SB 1531 (87th Regular Session) amended Education Code to 
reestablish excess hours limits for formula funding. The new 
limits are 30 hours in excess of what is required for a baccalau-
reate degree and 15 hours in excess of what is required for an 
associates degree. Students are assumed to be enrolled in a 
baccalaureate degree if their intention is unknown. 
Rule 13.101, Authority, is amended to make the list of authorities 
under which the subsequent rules are implemented to be more 
accurate. 
Rule 13.102, Definitions, the definitions of "student" and "aca-
demic" are made more specific and clearer in response to stake-
holder engagement. The definition of excess hours now refers 
to §13.103 rather than fully describing what excess hours are. 
Rule 13.103, Limitation on Formula Funding for Excess Hours, is 
amended to explicitly define the excess hours limit for each co-
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hort considering previous amendments to Education Code con-
cerning the excess hours limit. 
Rule 13.104, Exemptions for Excess Hours, is amended to es-
tablish that hours abandoned by the Fresh Start program do not 
count against the excess hours limit. This clarifies the require-
ment in rule to align with statute. 
Rule 13.109, Additional Responsibilities of Institutions, con-
tained a provision that required institutions of higher education 
to "assist" students approaching the excess hours limit. This 
was vague and unenforceable. The revised rule replaces this 
with a requirement that institutions provide at least one notice to 
students approaching the excess hours limit. 
Emily Cormier, Assistant Commissioner for Funding, has deter-
mined that for each of the first five years the sections are in effect 
there would be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the rules. The rule 
change is in conformity with statute due to the implementation of 
SB1531; a fiscal impact of the rule change may reduce future ap-
propriations to institutions of higher education due to semester 
credit hours no longer being eligible for state formula funding, 
but the revisions to rule align directly to statute and therefore, 
the rules do not have a fiscal impact. There are no estimated 
reductions in costs to the state and to local governments as a 
result of enforcing or administering the rule. There are no es-
timated losses or increases in revenue to the state or to local 
governments as a result of enforcing or administering the rule. 
There is no impact on small businesses, micro businesses, and 
rural communities. There is no anticipated impact on local em-
ployment. 
Emily Cormier, Assistant Commissioner for Funding, has also 
determined that for each year of the first five years the section is 
in effect, the public benefit anticipated as a result of administer-
ing the section will be to encourage institutions of higher educa-
tion to reduce the number of courses students take in excess of 
the required number of courses for associates degrees. There 
are no anticipated economic costs to persons who are required 
to comply with the sections as proposed. 
Government Growth Impact Statement 
(1) the rules will not create or eliminate a government program; 
(2) implementation of the rules will not require the creation or 
elimination of employee positions; 
(3) implementation of the rules will not require an increase or 
decrease in future legislative appropriations to the agency; 
(4) the rules will not require an increase or decrease in fees paid 
to the agency; 
(5) the rules will not create a new rule; 
(6) the rules will not limit an existing rule; 
(7) the rules will not change the number of individuals subject to 
the rule; and 

(8) the rules will not affect this state's economy. 
Comments on the proposal may be submitted to Emily Cormier, 
Assistant Commissioner for Funding, P.O. Box 12788, Austin, 
Texas 78711-2788, or via email at funding@highered.texas.gov. 
Comments will be accepted for 30 days following publication of 
the proposal in the Texas Register. 

The amendment is proposed under Texas Education Code, Sec-
tion 61.0595, which provides the Coordinating Board with the au-
thority to establish rules that limit certain undergraduate hours 
that may be reported for formula funding. 
The proposed amendment affects rules on the limitations for the 
reporting of hours to the Coordinating for formula funding. 
§13.101. Authority. 
Texas Education Code, §54.014, provides that each institution 
[institutions] may charge a higher rate of tuition to students with 
repeated or excess hours. Texas Education Code, §61.0595, limits 
formula funding for excess hours. The General Appropriations Act, 
SB 1, Article III, §13, 87th Legislature, Regular Session, limits for-
mula funding for a course for which a student would generate formula 
funding for the third time. Texas Education Code, §61.059(b), grants 
the Coordinating Board the authority to devise, establish, and period-
ically review and revise formula recommendations for institutions of 
higher education. [The General Appropriations Act, SB 1, Article III, 
§40, 85th Legislature, Regular Session, limits formula funding for a 
course for which a student would generate formula funding for the 
third time.] Texas Education Code, §51.340[(a)] limits the number of 
remedial or developmental education semester credit hours for which 
formula funding may be received. 

§13.102. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Degree Plan--Academic program of courses and their 
related hours culminating in a degree or certificate, including minors, 
double majors, and completion of any other special program in which 
the student is also enrolled, such as a program with a study abroad 
component. 

(2) Excess Hours--Hours attempted by a student that are 
in excess of the limits and therefore ineligible for formula funding as 
described in §13.103. [Effective with students initially enrolling in the 
fall 1999 semester and subsequent terms, hours attempted by a resident 
undergraduate student that exceed more than 45 hours of the number 
of hours required for completion of the degree plan in which the stu-
dent is enrolled. Effective with students initially enrolling in the fall 
2006 semester and subsequent terms, hours attempted by a resident un-
dergraduate student that exceed more than 30 hours of the number of 
hours required for completion of the degree program in which the stu-
dent is enrolled. Effective fall 2009, hours earned by a student before 
graduating from high school and used to satisfy high school gradua-
tion requirements are not included in the calculation of excess hours. 
For purposes of excess hours, resident undergraduate student includes 
a nonresident student who is permitted to pay resident tuition.] 

(3) Hours--Semester credit hours. 

(4) International Study Abroad Student--A student who is 
a citizen or permanent resident of a nation other than the United States 
who resides in the nation of which he or she is a citizen or permanent 
resident and who is in the United States and enrolled at a Texas public 
institution of higher education for a limited time as part of an exchange 
program or other study abroad program and who is not seeking a cer-
tificate or degree from a Texas Public institution of higher education. 

(5) Non-Course-Based Developmental Education Inter-
ventions (also known as Non-Semester-Length Interventions and 
also referred to as interventions)--Interventions that use learning 
approaches designed to address a student's identified weaknesses and 
effectively and efficiently prepare the student for college-level work. 
These interventions must be overseen by an instructor of record, must 

PROPOSED RULES February 3, 2023 48 TexReg 457 

mailto:funding@highered.texas.gov


not fit traditional course frameworks, and cannot include advising or 
learning support activities already connected to a traditional course; 
interventions may include, but are not limited to, tutoring, supplemen-
tal instruction, or labs. 

(6) Remedial and Developmental Courses--Courses de-
signed to correct academic deficiencies and bring students' skills to 
an appropriate level for entry into college. The term includes English 
for speakers of other languages (ESOL) courses in which a student 
is placed as a result of failing the reading or writing portion of a test 
required by §4.56 of this title (relating to Assessment Instruments). 

(7) Repeated Hours for Attempted Course--Hours for a 
course that is the same or substantially similar to a course that the 
student previously attempted for two or more times at the same institu-
tion. Previously attempted courses from which the student withdraws 
before the official census date shall not count as an attempted course. 

(8) Repeated Hours for Completed Course--Hours for a 
course in which a student enrolls for two or more times that is the 
same as or substantially similar to a course that the student previously 
completed and received a grade of A, B, C, D, F, or Pass/Fail at the 
same institution. 

(9) Student--For the purposes of this subchapter students 
are defined as undergraduate students who have not yet received a bac-
calaureate degree or equivalent. [, a student who has not been awarded 
a bachelor's degree or the equivalent.] 

(10) Workforce Education Courses--Courses offered by 
two-year institutions for the primary purpose of preparing students 
to enter the workforce that are included in the Workforce Education 
Course Manual (WECM) or a college's technical local need course 
inventory. [rather than academic transfer.] The term includes both 
technical courses and continuing education courses. 

§13.103. Limitation on Formula Funding for Excess Hours. 

(a) An institution [Institutions] shall not submit excess hours 
to the Board for the purposes of formula funding, unless those hours 
are exempt under the provisions of §13.104 of this title (relating to 
Exemptions for Excessive Hours [Excessive Hour Exemptions]). 

(b) For the purpose of determining the number of hours re-
quired for a degree plan, each institution [instittions] shall utilize the 
degree plan designated by the student as of the official census day of 
the term. 

(1) For a student who was initially enrolled in fall of 2023 
and in an associate degree program the excess hours limit is the required 
semester credit hours for the degree, plus 15; [If a student at a four-
year institution is not enrolled in a degree program, institutions shall 
consider the student to be enrolled in a degree program requiring a 
minimum of 120 hours.] 

(2) A student initially enrolled in fall of 2023 but not en-
rolled in any program is treated as enrolled in a baccalaureate degree 
program and the excess hours limit is 150; 

(3) For an undergraduate resident student initially enrolled 
in the fall of 2006 or later and in a baccalaureate degree program the 
excess hours limit is the hours required for the student's degree, plus 
30; 

(4) For an undergraduate resident student initially enrolled 
in the fall of 1999 through summer 2006, the excess hours limit is the 
hours required for the student's degree, plus 45; and 

(5) For an undergraduate resident student initially enrolled 
before fall 1999, there is no excess hours limit. 

(c) [(2)] If a student is enrolled on a temporary basis in a uni-
versity or health-related institution and is also enrolled in a private or 
independent institution of higher education or an out-of-state institu-
tion of higher education, a Texas institution shall consider the student 
to be enrolled in a degree program requiring a minimum of 120 hours. 

(d) [(c)] An institution [Institutions] shall not consider any 
hours for which a student has enrolled as part of a master's or pro-
fessional degree program without first completing a baccalaureate 
[bachelor's] degree in the calculation of the number of hours required 
for a baccalaureate [bachelor's] degree or the equivalent until the 
student has completed a minimum of 120 hours required for the 
baccalaureate [bachelor's] degree or equivalent. 

§13.104. Exemptions for Excess Hours. 
The following types of hours are exempt and are not subject to the 
limitation on formula funding set out in §13.103 of this title (relating 
to Limitation on Formula Funding for Excess Hours): 

(1) hours earned by the student before receiving a 
baccalaureate [bachelor's] degree that has been previously awarded to 
the student; 

(2) hours earned through examination or similar method 
without registering for a course; 

(3) hours from remedial and developmental courses and/or 
interventions, workforce education courses, or other courses that would 
not generate [academic] credit that could be applied to an academic [a] 
degree at the institution if the course work is within limitations speci-
fied in §13.107 of this title (relating to Limitation on Formula Funding 
for Remedial and Developmental Courses and Interventions); 

(4) hours earned by the student at a private institution or an 
out-of-state institution; 

(5) hours not eligible for formula funding; 

(6) semester credit hours earned by the student before grad-
uating from high school and used to satisfy high school graduation re-
quirements; [and] 

(7) hours abandoned through enrollment under the Aca-
demic Fresh Start Program under Tex. Educ. Code Section 51.931; 
and 

(8) [(7)] 15 semester credit hours not otherwise exempt 
earned toward a degree program by a student who: 

(A) has reenrolled at the institution following a break in 
enrollment from the institution or another institution of higher educa-
tion covering at least the 24-month period preceding the first class day 
of the initial semester or other academic term of the student's reenroll-
ment; and 

(B) successfully completed at least 50 semester credit 
hours of course work at an institution of higher education that are not 
exempt in paragraphs (1) - (7) [(1) - (6)] of this section before that break 
in enrollment. 

§13.109. Additional Responsibilities of Institutions. 
(a) Each institution [Institutions] shall report to the Board all 

information required to comply with the provisions of this subchapter. 
Based upon this information, the Coordinating Board shall maintain a 
database containing information regarding the number of hours a stu-
dent has accumulated. 

(b) Each institution shall publish information in the catalog 
about the limitations on hours set out in this subchapter and the tuition 
rate that will be charged to an affected student. Until this material is 
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included in its catalog, the institution shall inform each new undergrad-
uate student enrolling at the institution in writing of the limitations on 
formula funding and the tuition rate that will be charged to an affected 
student. 

(c) Each institution of higher education [Institutions] shall 
track the progress of each student in relation to the excess hours limit, 
notify the student of their progress toward the limit, and disclose 
the institution's tuition policy for a student who exceeds the limit. 
Notification shall occur no later than when a student seeking an asso-
ciate degree has accumulated 60 hours and when a student seeking a 
baccalaureate degree has accumulated 120 hours. [students an d shall 
identify and assist those students who are approaching the limitations 
on formula funding.] 

[(d) Community and technical colleges and the Lamar State 
Colleges shall inform each student of the individual's progress toward 
the limitations on formula funding and shall disclose the institution's 
tuition policy for students who exceed the limitations when the student 
has accumulated 70 or more hours.] 

[(e) Universities and health-related institutions shall inform 
each student of the individual's progress toward the limitations on 
formula funding and shall disclose the institution's tuition policy for 
students who exceed the limitations when the student has accumulated 
120 or more hours toward the limit.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 18, 
2023. 
TRD-202300188 
Nichole Bunker-Henderson 
General Counsel 
Texas Higher Education Coordinating Board 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 427-6548 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 22. TEXAS STATE BOARD OF 
PUBLIC ACCOUNTANCY 

CHAPTER 511. ELIGIBILITY 
SUBCHAPTER C. EDUCATIONAL 
REQUIREMENTS 
22 TAC §511.57 

The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §511.57, concerning Qualified Accounting 
Courses. 
Background, Justification and Summary 

To be eligible to take the UCPA exam an applicant must have 
completed a minimum number of hours of course work from an 
accredited higher education institution. The Board is recognizing 
the addition of courses in financial planning as acceptable course 
work. 
Fiscal Note 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment is in 
effect, there will be no additional estimated cost to the state, no 
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state, 
as a result of enforcing or administering the amendment. 
Public Benefit 
The adoption of the proposed rule amendment will expand the 
course work available to a student wishing to become eligible to 
take the CPA exam. 
Probable Economic Cost and Local Employment Impact 
Mr. Treacy, Executive Director, has determined that there will be 
no probable economic cost to persons required to comply with 
the amendment and a Local Employment Impact Statement is 
not required because the proposed amendment will not affect a 
local economy. 
Small Business, Rural Community and Micro-Business Impact 
Analysis 

William Treacy, Executive Director, has determined that the pro-
posed amendment will not have an adverse economic effect on 
small businesses, rural communities or micro-businesses be-
cause the amendment does not impose any duties or obliga-
tions upon small businesses, rural communities or micro-busi-
nesses; therefore, an Economic Impact Statement and a Regu-
latory Flexibility Analysis are not required. 
Government Growth Impact Statement 
William Treacy, Executive Director, has determined that for the 
first five-year period the amendment is in effect, the proposed 
rule: does not create or eliminate a government program; does 
not create or eliminate employee positions; does not increase or 
decrease future legislative appropriations to the Board; does not 
increase or decrease fees paid to the Board; does not create a 
new regulation; limits the existing regulation; does not increase 
or decrease the number of individuals subject to the proposed 
rule's applicability; and does not positively or adversely affect 
the state's economy. 
Takings Impact Assessment 
No takings impact assessment is necessary because there is no 
proposed use of private real property as a result of the proposed 
rule revision. 
The requirement related to a rule increasing costs to regulated 
persons does not apply to the Texas State Board of Public Ac-
countancy because the rule is being proposed by a self-directed 
semi-independent agency. (§2001.0045(c)(8)) 
Public Comment 
Written comments may be submitted to J. Randel (Jerry) Hill, 
General Counsel, Texas State Board of Public Accountancy, 505 
E. Huntland Dr., Suite 380, Austin, Texas 78752 or faxed to his 
attention at (512) 305-7854, no later than noon on March 3, 
2023. 
The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses. If the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
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of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted; and finally, describe how the 
health, safety, environmental, and economic welfare of the state 
will be impacted by the various proposed methods. See Texas 
Government Code, §2006.002(c). 
Statutory Authority 

The amendment is proposed under the Public Accountancy 
Act ("Act"), Texas Occupations Code §901.151, §901.655 and 
§901.307(b) which authorizes the Board to adopt rules deemed 
necessary or advisable to effectuate the Act. 
No other article, statute or code is affected by this proposed 
amendment. 
§511.57. Qualified Accounting Courses. 

(a) An applicant shall meet the board's accounting course re-
quirements in one of the following ways: 

(1) Hold a baccalaureate or higher degree from a board-
recognized institution of higher education as defined by §511.52 of this 
chapter (relating to Recognized Institutions of Higher Education) and 
present official transcript(s) from board-recognized institution(s) that 
show degree credit for no fewer than 30 semester credit hours of upper 
division accounting courses as defined in subsections (e), (f) and (g) of 
this section; or 

(2) Hold a baccalaureate or higher degree from a board-
recognized institution of higher education as defined by §511.52 of 
this chapter, and after obtaining the degree, complete the requisite 30 
semester credit hours of upper division accounting courses, as defined 
in subsections (e), (f) and (g) of this section, from four-year degree 
granting institutions, or accredited community colleges, provided that 
all such institutions are recognized by the board as defined by §511.52 
or §511.54 of this chapter (relating to Recognized Texas Community 
Colleges). 

(b) Credit for hours taken at board-recognized institutions of 
higher education using the quarter system shall be counted as 2/3 of a 
semester credit hour for each hour of credit received under the quarter 
system. 

(c) The board will accept no fewer than 30 semester credit 
hours of accounting courses from the courses listed in subsections (e), 
(f) and (g) of this section. The hours from a course that has been 
repeated will be counted only once toward the required 30 semester 
hours. The courses must meet the board's standards by containing suf-
ficient accounting knowledge and application to be useful to candidates 
taking the UCPAE. A board-recognized institution of higher education 
must have accepted the courses for purposes of obtaining a baccalau-
reate or higher degree or its equivalent, and they must be shown on an 
official transcript. 

(d) Upper level accounting coursework recognized by the 
board and in effect prior to January 1, 2024, may be found in §511.60 
of this chapter (relating to Qualified Accounting Courses Prior to 
January 1, 2024). 

(e) Effective January 1, 2024, the subject-matter content 
should be derived from the UCPAE Blueprint. A minimum of 15 
semester hours with at least three semester hours in each of the 
following accounting course content area is required: 

(1) financial accounting and reporting for business organi-
zations that may include: 

(A) intermediate accounting; 

(B) advanced accounting; and 

(C) accounting theory; 

(2) financial statement auditing; 

(3) taxation; and 

(4) accounting information systems. 

(f) Effective January 1, 2024, a minimum of 15 hours in any 
of the following accounting course content area is required: 

(1) managerial or cost accounting (excluding introductory 
level courses); 

(2) auditing and attestation services; 

(3) internal accounting control and risk assessment; 

(4) financial statement analysis; 

(5) accounting research and analysis; 

(6) up to 9 semester credit hours of taxation (including tax 
research and analysis); 

(7) financial accounting and reporting for governmental 
and/or other nonprofit entities; 

(8) up to 9 semester credit hours of accounting informa-
tion systems, including management information systems ("MIS"), 
provided the MIS courses are listed or cross-listed as accounting 
courses, and the institution of higher education accepts these courses 
as satisfying the accounting course requirements for graduation with a 
degree in accounting; 

(9) up to 12 semester credit hours of accounting data 
analytics, provided the institution of higher education accepts these 
courses as satisfying the accounting course requirements for grad-
uation with a degree in accounting; business data analytics may be 
considered provided the courses are listed or cross-listed as accounting 
courses, and the institution of higher education accepts these courses 
as satisfying the accounting course requirements for graduation with a 
degree in accounting; (while data analytics tools may be taught in the 
courses, application of the tools should be the primary objective of the 
courses); 

(10) fraud examination; 

(11) international accounting and financial reporting; 

(12) mergers and acquisitions; 

(13) financial planning; 

(14) [(13)] an accounting internship program (not to ex-
ceed 3 semester credit hours) which meets the following requirements: 

(A) the accounting knowledge gained is equal to or 
greater than the knowledge gained in a traditional accounting class-
room setting; 

(B) the employing firm provides the faculty coordinator 
and the student with the objectives to be met during the internship; 

(C) the internship plan is approved in advance by the 
faculty coordinator; 

(D) the employing firm provides significant accounting 
work experience with adequate training and supervision of the work 
performed by the student; 

(E) the employing firm provides the student with train-
ing, supervision, periodic feedback and a final evaluation at the conclu-
sion of the internship, provides a letter describing the duties performed 
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and the supervision to the student, and provides a copy of the docu-
mentation to the faculty coordinator and the student; 

(F) the student keeps a diary comprising a chronologi-
cal list of all work experience gained in the internship; 

(G) the student writes a paper demonstrating the knowl-
edge gained in the internship; 

(H) the student and/or faculty coordinator provides ev-
idence of all items upon request by the board; and 

(I) the internship course shall not be taken until a min-
imum of 12 semester credit hours of upper division accounting course 
work has been completed; 

(15) [(14)] at its discretion, the board may accept up to 
three semester hours of credit of accounting course work with substan-
tial merit in the context of a career in public accounting, provided the 
course work is predominantly accounting or auditing in nature but not 
included in paragraphs (1) - (13) [(1) - (12)] of this subsection. For any 
course submitted under this provision, the Accounting Faculty Head or 
Chair must affirm to the board in writing the course's merit and content; 
and 

(16) [(15)] at its discretion, the board may accept up to 
three semester credit hours of independent study in accounting selected 
or designed by the student under faculty supervision. The curriculum 
for the course shall not repeat the curriculum of another accounting 
course that the student has completed. 

(g) The board requires that a minimum of two semester credit 
hours in research and analysis relevant to the course content described 
in subsection (f) of this section be completed. The semester credit hours 
may be obtained through a standalone course or offered through an 
integrated approach. If the course content is offered through integra-
tion, the institution of higher education must advise the board of the 
course(s) that contain the research and analysis content. The course 
may be used toward the 15 semester credit hours of upper level ac-
counting courses identified in subsection (f)(5) of this section. 

(h) The following types of introductory courses do not meet 
the accounting course definition in subsections (e) and (f) of this sec-
tion: 

(1) elementary accounting; 

(2) principles of accounting; 

(3) financial and managerial accounting; 

(4) introductory accounting courses; and 

(5) accounting software courses. 

(i) Any CPA review course offered by an institution of higher 
education or a proprietary organization shall not be used to meet the 
accounting course definition. 

(j) CPE courses shall not be used to meet the accounting course 
definition. 

(k) An ethics course required in §511.58(d) of this chapter (re-
lating to Definitions of Related Business Subjects and Ethics Courses) 
shall not be used to meet the accounting course definition in subsec-
tions (e) and (f) of this section. 

(l) Accounting courses completed through an extension school 
of a board recognized educational institution may be accepted by the 
board provided that the courses are accepted for a business baccalau-
reate or higher degree conferred by that educational institution. 

(m) The board may review the content of accounting courses 
and determine if they meet the requirements of this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300225 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 
22 TAC §511.58 

The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §511.58, concerning Definitions of Related 
Business Subjects and Ethics Courses. 
Background, Justification, and Summary 

To be eligible to take the UCPA exam an applicant must have 
completed a minimum number of hours of course work from an 
accredited higher education institution. The Board is specifically 
recognizing the addition of acceptable course work to be courses 
in information systems and data analytics. Course work in infor-
mation systems and related courses is limited to a maximum of 6 
credit semester hours. Course work in data analytics and related 
courses is limited to a maximum of 9 credit semester hours. 
Fiscal Note 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment is in 
effect, there will be no additional estimated cost to the state, no 
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state, 
as a result of enforcing or administering the amendment. 
Public Benefit 
The proposed rule amendment will provide the CPA with a 
broader education that will enhance the accounting work per-
formed by the CPA on behalf of a public in a more technologically 
oriented world. 
Probable Economic Cost and Local Employment Impact 
Mr. Treacy, Executive Director, has determined that there will be 
no probable economic cost to persons required to comply with 
the amendment and a Local Employment Impact Statement is 
not required because the proposed amendment will not affect a 
local economy. 
Small Business, Rural Community and Micro-Business Impact 
Analysis 

William Treacy, Executive Director, has determined that the pro-
posed amendment will not have an adverse economic effect on 
small businesses, rural communities, or micro-businesses be-
cause the amendment does not impose any duties or obliga-
tions upon small businesses, rural communities, or micro-busi-
nesses; therefore, an Economic Impact Statement and a Regu-
latory Flexibility Analysis are not required. 
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Government Growth Impact Statement 
William Treacy, Executive Director, has determined that for the 
first five-year period the amendment is in effect, the proposed 
rule: does not create or eliminate a government program; does 
not create or eliminate employee positions; does not increase or 
decrease future legislative appropriations to the Board; does not 
increase or decrease fees paid to the Board; does not create a 
new regulation; limits the existing regulation; does not increase 
or decrease the number of individuals subject to the proposed 
rule's applicability; and does not positively or adversely affect 
the state's economy. 
Takings Impact Assessment 
No takings impact assessment is necessary because there is no 
proposed use of private real property as a result of the proposed 
rule revision. 
The requirement related to a rule increasing costs to regulated 
persons does not apply to the Texas State Board of Public Ac-
countancy because the rule is being proposed by a self-directed 
semi-independent agency. (§2001.0045(c)(8)) 
Public Comment 
Written comments may be submitted to J. Randel (Jerry) Hill, 
General Counsel, Texas State Board of Public Accountancy, 505 
E. Huntland Dr., Suite 380, Austin, Texas 78752 or faxed to his 
attention at (512) 305-7854, no later than noon on March 3, 
2023. 
The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses. If the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted; and finally, describe how the 
health, safety, environmental, and economic welfare of the state 
will be impacted by the various proposed methods. See Texas 
Government Code, §2006.002(c). 
Statutory Authority 

The amendment is proposed under the Public Accountancy 
Act ("Act"), Texas Occupations Code §901.151, §901.655 and 
§901.307(b) which authorizes the Board to adopt rules deemed 
necessary or advisable to effectuate the Act. 
No other article, statute or code is affected by this proposed 
amendment. 
§511.58. Definitions of Related Business Subjects and Ethics 
Courses. 

(a) Related business courses are those business courses that a 
board recognized institution of higher education accepts for a business 
baccalaureate or higher degree by that educational institution. 

(b) An individual who holds a baccalaureate or higher degree 
from a recognized educational institution as defined by §511.52 of this 
chapter (relating to Recognized Institutions of Higher Education) may 
take related business courses from four-year degree granting institu-
tions, or recognized community colleges, provided that all such insti-
tutions are recognized by the board as defined by §511.52 or §511.54 

of this chapter (relating to Recognized Texas Community Colleges). 
Related business courses taken at a recognized community college are 
only the courses that the board has reviewed and approved to meet this 
section. 

(c) The board will accept no fewer than 24 semester credit 
hours of upper level courses (for the purposes of this subsection, eco-
nomics and statistics at any college level will count as upper division 
courses) as related business subjects (without repeat), taken at a recog-
nized educational institution shown on official transcripts or accepted 
by a recognized educational institution for purposes of obtaining a bac-
calaureate degree or its equivalent, in the following areas. [No more 
than 6 credit semester hours taken in any one subject area may be used 
to meet the minimum hour requirement.] 

(1) No more than 6 credit semester hours taken in any of 
the following subject areas may be used to meet the minimum hour 
requirement: 

(A) [(1)] business law, including study of the Uniform 
Commercial Code; 

(B) [(2)] economics; 

(C) [(3)] management; 

(D) [(4)] marketing; 

(E) [(5)] business communications; 

(F) [(6)] statistics and quantitative methods; 

(G) information systems or technology; and 

(H) other areas related to accounting. 

(2) No more than 9 credit semester hours taken in any of 
the following subject areas may be used to meet the minimum hour 
requirement: 

(A) finance and financial planning; and 

(B) data analytics, data interrogation techniques, cyber 
security and/or digital acumen in the accounting context, whether taken 
in the business school or in another college or university program, such 
as the engineering, computer science, information systems, or math 
programs (while data analytic tools may be used in the course, appli-
cation of the tools should be the primary objective of the course. 

[(7) finance;] 

[(8) information systems or technology;] 

[(9) business data analytics (while data analytic tools may 
be used in the course, application of the tools should be the primary 
objective of the course); and] 

[(10) other areas related to accounting.] 

(d) In addition to the 24 hours required in subsection (c) of this 
section, the board requires that 3 passing semester hours be earned as 
a result of taking a standalone course in accounting or business ethics. 
The course must be taken at a recognized educational institution and 
should provide students with a framework of ethical reasoning, profes-
sional values, and attitudes for exercising professional skepticism and 
other behavior in the best interest of the public and profession. The 
ethics course shall: 

board; 
(1) include the ethics rules of the AICPA, the SEC, and the 

(2) provide a foundation for ethical reasoning, including 
the core values of integrity, objectivity, and independence; and 
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(3) be taught by an instructor who has not been disciplined 
by the board for a violation of the board's rules of professional conduct, 
unless that violation has been waived by the board. 

(e) The board requires that a minimum of 2 upper level 
semester credit hours in accounting communications or business 
communications with an intensive writing curriculum be completed. 
The semester hours may be obtained through a standalone course 
or offered through an integrated approach. If the course content is 
offered through integration, the university must advise the board of 
the course(s) that contain the accounting communications or business 
communications content. The course may be used toward the 24 
semester credit hours of upper level business courses listed in subsec-
tion (c)(1) [(c)(5)] of this section. 

(f) Credit for hours taken at recognized institutions of higher 
education using the quarter system shall be counted as 2/3 of a semester 
hour for each hour of credit received under the quarter system. 

(g) Related business courses completed through and offered 
by an extension school, correspondence school, or continuing educa-
tion program of a board recognized educational institution may be ac-
cepted by the board, provided that the courses are accepted for a busi-
ness baccalaureate or higher degree conferred by that educational in-
stitution. 

(h) The board may review the content of business and ethics 
courses and determine if they meet the requirements of this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300226 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 

SUBCHAPTER D. CPA EXAMINATION 
22 TAC §511.72 

The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §511.72, concerning Uniform Examination. 
Background, Justification and Summary 

The rule recognizes that an individual taking the UCPA exam will 
be required to pay an examination fee to the National Association 
of Boards of Accountancy. 
Fiscal Note 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment is in 
effect, there will be no additional estimated cost to the state, no 
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state, 
as a result of enforcing or administering the amendment. 
Public Benefit 

The adoption of the proposed rule amendment will put the appli-
cant to take the UCPA exam on notice of a fee in addition to the 
fees charged by the board. 
Probable Economic Cost and Local Employment Impact 
Mr. Treacy, Executive Director, has determined that there will be 
no probable economic cost to persons required to comply with 
the amendment and a Local Employment Impact Statement is 
not required because the proposed amendment will not affect a 
local economy. 
Small Business, Rural Community and Micro-Business Impact 
Analysis 

William Treacy, Executive Director, has determined that the pro-
posed amendment will not have an adverse economic effect on 
small businesses, rural communities or micro-businesses be-
cause the amendment does not impose any duties or obliga-
tions upon small businesses, rural communities or micro-busi-
nesses; therefore, an Economic Impact Statement and a Regu-
latory Flexibility Analysis are not required. 
Government Growth Impact Statement 
William Treacy, Executive Director, has determined that for the 
first five-year period the amendment is in effect, the proposed 
rule: does not create or eliminate a government program; does 
not create or eliminate employee positions; does not increase or 
decrease future legislative appropriations to the Board; does not 
increase or decrease fees paid to the Board; does not create a 
new regulation; limits the existing regulation; does not increase 
or decrease the number of individuals subject to the proposed 
rule's applicability; and does not positively or adversely affect 
the state's economy. 
Takings Impact Assessment 
No takings impact assessment is necessary because there is no 
proposed use of private real property as a result of the proposed 
rule revision. 
The requirement related to a rule increasing costs to regulated 
persons does not apply to the Texas State Board of Public Ac-
countancy because the rule is being proposed by a self-directed 
semi-independent agency. (§2001.0045(c)(8)) 
Public Comment 
Written comments may be submitted to J. Randel (Jerry) Hill, 
General Counsel, Texas State Board of Public Accountancy, 505 
E. Huntland Dr., Suite 380, Austin, Texas 78752 or faxed to his 
attention at (512) 305-7854, no later than noon on March 3, 
2023. 
The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses. If the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted; and finally, describe how the 
health, safety, environmental, and economic welfare of the state 
will be impacted by the various proposed methods. See Texas 
Government Code, §2006.002(c). 
Statutory Authority 
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The amendment is proposed under the Public Accountancy 
Act ("Act"), Texas Occupations Code §901.151, §901.655 and 
§901.307(b) which authorizes the Board to adopt rules deemed 
necessary or advisable to effectuate the Act. 
No other article, statute or code is affected by this proposed 
amendment. 
§511.72. Uniform Examination. 

(a) The board shall contract with NASBA for the administra-
tion of the UCPAE, in conjunction with the AICPA and a test ven-
dor. The examination shall be offered as determined by the AICPA, 
NASBA, and the testing vendor. The examination may be offered at 
the following locations provided they are secure, approved and moni-
tored by the board or its designee and the testing vendor: 

(1) at the board's office; and 

(2) at testing facilities established by NASBA and the test-
ing vendor. 

(b) The board shall utilize the UCPAE available from the 
AICPA covering the following sections until such time as the UCPAE 
is restructured by the AICPA: 

(1) auditing and attestation; 

(2) business environment and concepts; 

(3) regulation; and 

(4) financial accounting and reporting. 

(c) If the UCPAE is restructured by the AICPA, the board shall 
utilize the UCPAE available from the AICPA that tests the knowledge 
and skills required for performance as a newly licensed certified pub-
lic accountant. The examination shall include the subject areas of ac-
counting and auditing and related knowledge and skills as the board 
may require. The board shall determine the manner in which credit for 
a subject is integrated into the new structure. 

(d) Effective January 1, 2024, the board shall utilize the UC-
PAE available from the AICPA covering the following sections: 

(1) auditing and attestation (AUD); 

(2) business analysis and reporting (BAR); 

(3) financial accounting and reporting (FAR); 

(4) information systems and controls (ISC); 

(5) taxation and regulation (REG); and 

(6) tax compliance and planning (TCP). 

(e) An applicant taking a section of the UCPAE shall pay an 
examination fee to NASBA, when required by NASBA, and an eli-
gibility fee to the board pursuant to §521.14 of this title (relating to 
Eligibility Fee). 

(f) [(e)] An applicant taking the examination is required to 
have in their possession the Notice to Schedule form provided by 
NASBA, a government-issued form of identification containing a 
photograph of the applicant, and a second form of identification such 
as a board-issued form. 

(g) [(f)] An applicant taking the examination shall sign a state-
ment of confidentiality and conduct which the applicant must follow 
during the entire examination. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300227 
J. Randel (Jerry) Hill 
General Counsel 
Texas Board of Public Accountancy 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 
TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 10. TEXAS WATER 
DEVELOPMENT BOARD 

CHAPTER 353. INTRODUCTORY 
PROVISIONS 
The Texas Water Development Board (TWDB) proposes an 
amendment to 31 Texas Administrative Code (TAC) §§353.4, 
353.12, 353.41, 353.103, 353.122, and 353.140. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED AMENDMENT. 
These amendments are being made pursuant to the TWDB's 
periodic rule review of Chapter 353. In assessing the reasons for 
initially adopting the rules and assessing any necessary updates, 
the TWDB identified some necessary changes. 
SECTION BY SECTION DISCUSSION OF PROPOSED 
AMENDMENTS. 
SUBCHAPTER A. GENERAL PROVISIONS. 
§353.4. Public Participation. 

Section 353.4 is proposed to be amended in order to conform 
with current agency practice. While the rule states that members 
of the public must sign a registration form at the Board Meeting, 
the agency currently allows members of the public to submit a 
form via email in anticipation of Board Meetings. 
§353.12. Applications Filing and Notice. 

Section 353.12 is proposed to be amended to provide trans-
parency to the public on applications received by the TWDB. 
While current rule requires publishing a list of certain applications 
received in the Texas Register each month, the TWDB proposes 
to post the list on the agency's website instead. The statute re-
quiring reporting of certain applications received does not require 
publication in the Texas Register and those individuals interested 
in TWDB applications are more likely to check the agency web-
site than the Texas Register. 

SUBCHAPTER C. HISTORICALLY UNDERUTILIZED BUSI-
NESS PROGRAM. 
§353.41. Adoption of Comptroller Rules. 

Section 353.41 is proposed to be amended to update citations 
and cross references. The former General Services Commission 
duties and rules were transferred to the Comptroller of Public 
Accounts. 
SUBCHAPTER G. TEXAS NATURAL RESOURCES INFORMA-
TION SYSTEM (TNRIS). 
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§353.103. State Agency Geographic Information Standards. 

Section 353.103 is proposed to be amended to update an out-
dated statutory reference and correct grammar. 
SUBCHAPTER H. COLLECTING DELINQUENT OBLIGA-
TIONS. 
§353.122. Procedures For Collecting A Delinquent Obligation. 

Section 353.122 is proposed to be amended to change an up-
dated United States Postal Service term from "address service 
requested" to "address correction requested." 
SUBCHAPTER J. ENHANCED CONTRACT MONITORING. 
§353.140. Enhanced Contract Monitoring Procedure. 

Section 353.140 is proposed to be amended in order to simplify 
the enhanced contract monitoring procedures that the TWDB 
uses for analyzing contracts. The simplified language will align 
more closely with statutory requirements for applicable types of 
contracts. The simplified list of attributes and risk factors to be 
considered by staff will aid staff in tailoring risk reviews to spe-
cific types of contracts. The key risk factors that apply to typical 
TWDB contracts will remain in the procedures. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS (Texas Government Code §2001.024(a)(4)) 
Ms. Rebecca Trevino, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern-
ments as a result of the proposed rulemaking. For the first five 
years these rules are in effect, there is no expected additional 
cost to state or local governments resulting from their adminis-
tration. 
These rules are not expected to result in reductions in costs to 
either state or local governments. There is no change in costs 
because the rules update non-substantive references and termi-
nology or only impact internal agency procedures. These rules 
are not expected to have any impact on state or local revenues. 
The rules do not require any increase in expenditures for state or 
local governments as a result of administering these rules. Addi-
tionally, there are no foreseeable implications relating to state or 
local governments' costs or revenue resulting from these rules. 
Because these rules will not impose a cost on regulated per-
sons, the requirement included in Texas Government Code, 
§2001.0045 to repeal a rule does not apply. Furthermore, the 
requirement in §2001.0045 does not apply because these rules 
are necessary to implement legislation. 
The TWDB invites public comment regarding this fiscal note. 
Written comments on the fiscal note may be submitted to the 
contact person at the address listed under the Submission of 
Comments section of this preamble. 
PUBLIC BENEFITS AND COSTS (Texas Government Code 
§2001.024(a)(5)) 
Ms. Rebecca Trevino also has determined that for each year of 
the first five years the proposed rulemaking is in effect, the pub-
lic will benefit from the rulemaking as it simplifies and clarifies 
TWDB processes and updates outdated terminology and refer-
ences. Ms. Rebecca Trevino also has determined that for each 
year of the first five years the proposed rulemaking is in effect, 
the rules will not impose an economic cost on persons required 
to comply with the rule as it generally only impacts internal TWDB 
procedures. 

ECONOMIC AND LOCAL EMPLOYMENT IMPACT STATE-
MENT (Texas Government Code §§2001.022, 2006.002); 
REGULATORY FLEXIBILITY ANALYSIS (Texas Government 
Code §2006.002) 
The TWDB has determined that a local employment impact 
statement is not required because the proposed rule does not 
adversely affect a local economy in a material way for the first 
five years that the proposed rule is in effect because it will im-
pose no new requirements on local economies. The TWDB also 
has determined that there will be no adverse economic effect on 
small businesses, micro-businesses, or rural communities as 
a result of enforcing this rulemaking. The TWDB also has de-
termined that there is no anticipated economic cost to persons 
who are required to comply with the rulemaking as proposed. 
Therefore, no regulatory flexibility analysis is necessary. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
(Texas Government Code §2001.0225) 
The TWDB reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code 
§2001.0225 and determined that the rulemaking is not subject 
to Texas Government Code §2001.0225, because it does not 
meet the definition of a "major environmental rule" as defined in 
the Administrative Procedure Act. A "major environmental rule" 
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental 
exposure, a rule that may adversely affect in a material way the 
economy or a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. The intent of the rulemaking is to 
clarify and simplify internal TWDB procedures. 
Even if the proposed rule were a major environmental rule, Texas 
Government Code §2001.0225 still would not apply to this rule-
making because Texas Government Code §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: (1) 
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; (2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
(3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 
(4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: (1) does 
not exceed any federal law; (2) does not exceed an express 
requirement of state law; (3) does not exceed a requirement 
of a delegation agreement or contract between the state and 
an agency or representative of the federal government to im-
plement a state and federal program; and (4) is not proposed 
solely under the general powers of the agency, but rather Texas 
Water Code §6.195 and Texas Government Code §§2001.039, 
2107.002, 2161.003, and 2261.253. Therefore, this proposed 
rule does not fall under any of the applicability criteria in Texas 
Government Code §2001.0225. 
The TWDB invites public comment regarding this draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the Submission 
of Comments section of this preamble. 
TAKINGS IMPACT ASSESSMENT (Texas Government Code 
§2007.043) 
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The TWDB evaluated this proposed rule and performed an anal-
ysis of whether it constitutes a taking under Texas Government 
Code, Chapter 2007. The specific purpose of this rule is to clarify 
and simplify TWDB procedures. The proposed rule would sub-
stantially advance this stated purpose by updating outdated ter-
minology and references and by clarifying agency practice and 
procedure related to general administrative functions. 
The TWDB's analysis indicates that Texas Government Code, 
Chapter 2007 does not apply to this proposed rule because this 
is an action that is reasonably taken to fulfill obligations man-
dated by state law, which is exempt under Texas Government 
Code §2007.003(b)(4). The TWDB is a state agency in the ex-
ecutive branch that is required to adopt certain general state 
agency requirements in rule. 
Nevertheless, the TWDB further evaluated this proposed rule 
and performed an assessment of whether it constitutes a taking 
under Texas Government Code Chapter 2007. Promulgation 
and enforcement of this proposed rule would be neither a 
statutory nor a constitutional taking of private real property. 
Specifically, the subject proposed regulation does not affect a 
landowner's rights in private real property because this rule-
making does not burden, restrict, or limit the owner's right to 
property and reduce its value by 25% or more beyond that 
which would otherwise exist in the absence of the regulation. 
In other words, this rule establishes internal agency practices 
without burdening or restricting or limiting the owner's right to 
property and reducing its value by 25% or more. Therefore, 
the proposed rule does not constitute a taking under Texas 
Government Code, Chapter 2007. 
GOVERNMENT GROWTH IMPACT STATEMENT (Texas Gov-
ernment Code §2001.0221) 
The TWDB reviewed the proposed rulemaking in light of the gov-
ernment growth impact statement requirements of Texas Gov-
ernment Code §2001.0221 and has determined, for the first five 
years the proposed rule would be in effect, the proposed rule will 
not: (1) create or eliminate a government program; (2) require 
the creation of new employee positions or the elimination of ex-
isting employee positions; (3) require an increase or decrease 
in future legislative appropriations to the agency; (4) require an 
increase or decrease in fees paid to the agency; (5) create a 
new regulation; (6) expand, limit, or repeal an existing regula-
tion; (7) increase or decrease the number of individuals subject 
to the rule's applicability; or (8) positively or adversely affect this 
state's economy. 
AGENCY REVIEW OF EXISTING RULES (Texas Government 
Code §2001.039) 
The TWDB reviewed Chapter 353 and the proposed rulemak-
ing in light of the statutory requirement for the TWDB to review 
existing rules in Texas Government Code §2001.039. It has de-
termined that the proposed rulemaking to Chapter 353 (specifi-
cally §§353.4, 353.12, 353.41, 353.103, 353.122, and 353.140) 
is necessary to comply with §6.101, which provides the TWDB 
with the authority to adopt rules necessary to carry out the pow-
ers and duties in the Water Code Texas Water Code §6.195 and 
Texas Government Code §§2001.039, 2107.002, 2161.003, and 
2261.253, which establish either general state agency require-
ments or specific TWDB requirements for rules. 
The TWDB concurrently intends to review the rules in 31 TAC 
Chapter 353 in accordance with Texas Government Code 
§2001.039. The TWDB will consider whether the initial factual, 

legal, and policy reasons for adopting each rule in these chap-
ters and subchapters continue to exist and whether these rules 
should be repealed, readopted, or readopted with amendments. 
SUBMISSION OF COMMENTS (Texas Government Code 
§2001.024(a)(7)) 
Written comments on the proposed rulemaking may be submit-
ted by mail to Office of General Counsel, Texas Water Devel-
opment Board, P.O. Box 13231, Austin, Texas 78711-3231, by 
email to rulescomments@twdb.texas.gov, or by fax to (512) 475-
2053. Comments will be accepted until 5:00 p.m. of the 31st day 
following publication the Texas Register. Include "Chapter 353" 
in the subject line of any comments submitted. 
SUBCHAPTER A. GENERAL PROVISIONS 
31 TAC §353.4, §353.12 

STATUTORY AUTHORITY (Texas Government Code 
§2001.024(a)(3)) 
The amendment is proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority 
to adopt rules necessary to carry out the powers and duties in 
the Water Code and other laws of the State, and also under the 
authority of Texas Water Code §6.195 and Texas Government 
Code §§2001.039, 2107.002, 2161.003, and 2261.253. 
This rulemaking affects Water Code, Chapters 6 and 16 and 
Government Code, Chapters 2001, 2107, 2161, and 2261. 
§353.4. Public Participation. 

(a) Board meetings, unless recessed into executive session 
pursuant to the Texas Open Meetings Act, shall be open to the public. 

(b) Any person seeking to address the board concerning an 
item on the board's agenda posted with the secretary of state shall 
complete [sign] a registration form at or before the meeting. The board 
may administer oaths to those persons testifying before the board. 
When the board is required to accept or invites public comments 
at its meetings, the board will establish the order for presentation 
of argument or comments concerning items about which the public 
seeks to address the board. When necessary in order to prevent undue 
meeting length, the board may limit the number of times a person 
may testify, the time period for oral presentations, and the time period 
for raising questions. The board may limit or exclude cumulative or 
unduly repetitious presentations, and may require that one representa-
tive present the information and position of an entity or persons and 
entities that are closely aligned. 

(c) A person desiring to file briefs, affidavits, information, or 
any written statements or documents relating to an agenda item shall 
submit the document no later than the date of the meeting, provided 
the board may grant additional time for submission. Since the board 
will take action on most agenda items at the scheduled meeting, per-
sons seeking to file written information with the board should attempt 
to provide the information to the executive administrator as early as 
possible before the board meeting. 

§353.12. Applications Filing and Notice. 
At the time an application requiring action of the board is filed with the 
board and is administratively complete, the board shall give notice as 
follows. 

(1) The executive administrator shall mail notice confirm-
ing the information in paragraph (3) of this section to any person who 
shall have previously informed the executive administrator in writing 
of an interest in said application. 
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♦ ♦ ♦ (2) The executive administrator shall post the [submit to 
the secretary of state] information contained in paragraph (3) of this 
section on the agency website [for publication in the Texas Register]. 

(3) Notices under this section shall state: 

(A) the identifying number given the application by the 
board; 

(B) the name and address of the applicant; 

(C) the date on which the application was submitted; 
and 

(D) a brief summary of the information included in the 
application. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300236 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 

SUBCHAPTER C. HISTORICALLY 
UNDERUTILIZED BUSINESSES PROGRAM 
31 TAC §353.41 

The amendment is proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority 
to adopt rules necessary to carry out the powers and duties in 
the Water Code and other laws of the State, and also under the 
authority of Texas Water Code §6.195 and Texas Government 
Code §§2001.039, 2107.002, 2161.003, and 2261.253. 
This rulemaking affects Water Code, Chapters 6 and 16 and 
Government Code, Chapters 2001, 2107, 2161, and 2261. 
§353.41. Adoption of Comptroller [General Services Commission's] 
Rules. 
The board adopts the current administrative rules adopted by the Texas 
Comptroller of Public Accounts [General Services Commission] 
regarding the Historically Underutilized Business Program. The 
Comptroller's [General Service Commission's] rules can be found at 
Title 34 [I], Part 1 [5], Chapter 20 [111], Subchapter D [B], Division 1. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300237 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 463-7686 

SUBCHAPTER G. TEXAS NATURAL 
RESOURCES INFORMATION SYSTEM (TNRIS) 
31 TAC §353.103 

The amendment is proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority 
to adopt rules necessary to carry out the powers and duties in 
the Water Code and other laws of the State, and also under the 
authority of Texas Water Code §6.195 and Texas Government 
Code §§2001.039, 2107.002, 2161.003, and 2261.253. 
This rulemaking affects Water Code, Chapters 6 and 16 and 
Government Code, Chapters 2001, 2107, 2161, and 2261. 
§353.103. State Agency Geographic Information Standards. 

(a) Applicability. All users and developers of geographic 
datasets and geographic information systems in state agencies must 
comply with the technical standards specified in this section. Activities 
conducted by a registered professional land surveyor while engaged in 
the practice of professional surveying, as defined in the Professional 
Land Surveying Practices Act (Texas Occupations Code, Chapter 
1071 [Art. 5282c, VTCS]) are exempt from these standards. 

(b) Implementation guidance. Pursuant to Water Code 
§16.021(c), the GIO provides guidance to the Executive Administrator 
of the Texas Water Development Board and to the Department of 
Information Resources (the department). The guidance provided by 
the GIO to the department relates to technology standards developed 
by the department for geographic datasets pursuant to Water Code 
§16.021(e)(4). 

(c) Geographic Information Standards. 

(1) Geographic dataset acquisition and development. 

(A) Standard. An agency planning to acquire, develop, 
or enhance a geographic dataset that may correspond to an HPIDS 
dataset shall coordinate such activity with the GIO to determine po-
tential use of the HPIDS master contract. 

(B) Procurement of public domain geographic datasets. 
An agency that procures a copy of a federal or other public domain 
geographic dataset shall make the dataset available to the Texas Nat-
ural Resources Information System (TNRIS). TNRIS will make these 
datasets available to other agencies, institutions of higher education, 
and to the public. 

(2) Geographic dataset exchange: Data format. An agency 
that originates or adds data content to a non-proprietary geographic 
dataset and distributes the dataset to another state agency, institution 
of higher education, or the public must make the dataset available in at 
least one digital format that is recognized by the most commonly used 
geographic information systems. This requirement does not preclude 
the agency from offering the dataset in other data formats. The GIO 
provides guidance on acceptable formats for data exchange. 

(3) Geographic dataset documentation. 

(A) Preparation. An agency shall prepare documenta-
tion for each geographic dataset that it both: 

(i) originates and/or adds data content to; and 

(ii) distributes as a standard product to another state 
agency, institution of higher education, or the public. 

(B) Statement of Purpose. Documentation must include 
a statement of the purpose or intended use of the dataset and a dis-
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claimer warning against unintended uses of the dataset. If an agency 
is aware of specific inappropriate uses of the dataset that [which] some 
users may be inclined to make, the dataset disclaimer must specifically 
warn against those uses. 

(C) Format. This documentation must be in a geospatial 
metadata format specified by the GIO. 

(D) Delivery. In responding to a request for a geo-
graphic dataset, an agency shall provide the requestor a copy of the 
documentation. 

(4) GIS map product disclaimer. Any map product, in pa-
per or electronic format, produced using geographic information sys-
tem technology and intended for official use and/or distribution out-
side the agency, must include a disclaimer statement advising against 
inappropriate use. If the nature of the map product is such that a user 
could incorrectly consider it to be a survey product, the disclaimer must 
clearly state that the map is not a survey product. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300238 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 

SUBCHAPTER H. COLLECTING 
DELINQUENT OBLIGATIONS 
31 TAC §353.122 

The amendment is proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority 
to adopt rules necessary to carry out the powers and duties in 
the Water Code and other laws of the State, and also under the 
authority of Texas Water Code §6.195 and Texas Government 
Code §§2001.039, 2107.002, 2161.003, and 2261.253. 
This rulemaking affects Water Code, Chapters 6 and 16 and 
Government Code, Chapters 2001, 2107, 2161, and 2261. 
§353.122. Procedures For Collecting A Delinquent Obligation. 

(a) When an obligation has been determined to be delinquent, 
pursuant to §353.121 of this title (relating to Procedures For Establish-
ing A Delinquent Obligation), the board shall take the following steps. 

(1) Verify the debtor's address and telephone number, to the 
extent possible. 

(2) Use the comptroller of public account's "Warrant Hold" 
procedures to prevent payment to a delinquent debtor. 

(3) Within 30 days of the obligation being determined to be 
delinquent, send the debtor a demand letter for the full amount of the 
obligation. 

(4) If the debtor does not respond to the demand letter, send 
a second demand letter no sooner than 30 days but not more than 60 
days after the first demand letter was mailed. 

(5) Verify that the obligation is not legally uncollectible or 
uncollectible as a practical matter. 

(A) In cases of bankruptcy, the board shall prepare and 
timely file a proof of claim, when appropriate, in the bankruptcy case 
of each debtor. Copies of all such proofs of claims filed shall be sent 
to the attorney general. The board shall maintain records of notices 
of bankruptcy filings, dismissals, and discharge orders to enable it to 
ascertain whether the collection of the claim is subject to automatic stay 
provisions or whether the debt has been discharged. 

(B) If the obligation is subject to an applicable limita-
tion provision that would prevent suit as a matter of law, the obligation 
will not be referred to the attorney general unless circumstances indi-
cate the limitations provision has been tolled or is otherwise inapplica-
ble. 

(C) If a corporation has been dissolved, has been liqui-
dated under Chapter 7 of the United States Bankruptcy Code, or has 
forfeited its corporate privileges or charter, or, in the case of a foreign 
corporation, had its certificate of authority revoked, the obligation shall 
be referred to the attorney general unless circumstances indicate the 
account is clearly uncollectible. These circumstances shall be docu-
mented in the appropriate account file. 

(D) If the debtor is an individual and is located out-of-
state, or outside the United States, the matter shall not be referred to the 
attorney general unless a determination is made that the domestication 
of a Texas judgment in the foreign forum would more likely than not 
result in collection of the obligation, or that the expenditure of board 
funds to retain foreign counsel to domesticate the judgment and pro-
ceed with collection attempts is justified. The board shall consult with 
the attorney general in making such determinations. 

(E) If the debtor is deceased, the board shall file a claim 
in each probate proceeding administering the decedent's estate. If such 
probate proceeding has concluded and there are no remaining assets of 
the decedent available for distribution, the delinquent obligation shall 
be classified as uncollectible and not referred to the attorney general. 
If probate administration is pending or if none has been opened, any 
referral to the attorney general shall include an explanation of any cir-
cumstances indicating that the decedent has assets available to apply 
towards satisfying the obligation. 

(6) If the debtor does not respond to the second demand let-
ter within 30 days of it being mailed, and if the debt is not determined to 
be legally uncollectible or uncollectible as a practical matter, the board 
shall report the uncollected and delinquent obligation to the attorney 
general for further collection efforts. However, delinquent obligations 
upon which a bond or other security is held shall be referred to the at-
torney general no later than 60 days after becoming delinquent. If the 
principal has filed for relief under federal bankruptcy laws, the account 
shall be referred to the attorney general immediately upon notice or as 
soon as the board knows of the filing. 

(b) Demand letters sent by the board shall include a statement, 
where practical, that the debt, if not paid, will be referred to the Texas 
attorney general's office. The demand letters shall be mailed in en-
velopes bearing the notation "address correction [service] requested" 
in conformity with the current regulations and policies of the United 
States Postal Service. If an address correction is provided by the United 
States Postal Service, the affected demand letter shall be resent to the 
address provided. 

(c) Where permitted by state law, the board shall file a lien se-
curing an obligation in the appropriate records of the county where the 
debtor's principal place of business or, where appropriate, the debtor's 
residence is located or in such county as may be required by law. The 
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lien shall be filed as soon as the obligation becomes delinquent or as 
soon as is practicable. If the delinquent obligation is referred to the 
attorney general in accordance with this section, the lien may not be 
released unless the board receives written approval from the attorney 
general or if the delinquent obligation is paid in full. 

(d) Where practicable, the board shall maintain individual col-
lection histories of each account in order to document attempted con-
tacts with the debtor, the substance of the communications with the 
debtor, efforts to locate the debtor and assets, and other information 
pertinent to collection of the delinquent account. 

(e) The procedures of this section do not apply to: 

(1) bonds or other debt obligations held by the board as 
evidence of debt incurred through the board's financial assistance pro-
grams for which collection remedies are provided by the debt vehicle 
or by law; or 

(2) any debt for which a collection process is already de-
termined by law. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300240 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 

SUBCHAPTER J. ENHANCED CONTRACT 
MONITORING 
31 TAC §353.140 

The amendment is proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority 
to adopt rules necessary to carry out the powers and duties in 
the Water Code and other laws of the State, and also under the 
authority of Texas Water Code §6.195 and Texas Government 
Code §§2001.039, 2107.002, 2161.003, and 2261.253. 
This rulemaking affects Water Code, Chapters 6 and 16 and 
Government Code, Chapters 2001, 2107, 2161, and 2261. 
§353.140. Enhanced Contract Monitoring Procedure. 

(a) In accordance with Government Code §§2261.253(c) and 
2261.256, [All] contract managers[, with the support of contract ad-
ministration,] will perform [a] risk analyses for goods and services 
contracts [analysis prior to the execution of a contract] to determine 
whether enhanced contract and [or] performance monitoring is neces-
sary. The [impact and probability of the] following attributes will be 
considered, as applicable: 

(1) risk of fraud, waste, or abuse [contract cost revisions]; 

(2) cost, duration, and scope of the contract [contract dura-
tion limitations]; 

(3) responsibilities and accountability of agency and ven-
dor staff [transaction and data volume]; 

(4) vendor experience and past performance [monitoring 
and quality assurance]; 

(5) data security protocols [vendor control activities and 
data quality]; and 

(6) legislative or statutory requirements, potential impact 
on agency operations or programs, and external stakeholder impacts. 
[communication and customer service;] 

[(7) complexity of vendor operations and processes;] 

[(8) complexity of contract scope or deliverables;] 

[(9) close out, including untimely delivery, outstanding in-
voices or unresolved matters creating delays;] 

[(10) extent of government regulations;] 

[(11) vendor cooperation with audits;] 

[(12) potential for public disclosure;] 

[(13) vendor experience and past performance;] 

[(14) physical and system security;] 

[(15) data security;] 

[(16) business continuity/disaster recovery;] 

[(17) training;] 

[(18) financial assurance and credit worthiness;] 

[(19) fraud, waste and abuse; and/or] 

[(20) any other factors that may impact the contract.] 

(b) Any contract rated high risk will receive enhanced contract 
monitoring to be performed by the contract manager. Enhanced con-
tract monitoring may include the following actions, as applicable: 

(1) weekly or monthly progress reports; 

(2) documented controlled correspondence; 

(3) regular site visits; 

(4) project team meetings; and/or 

(5) documentation of corrective actions. 

(c) Contract and performance monitoring activities will be 
documented and reported to the board on a quarterly basis. The Pro-
curement Director, in working with the contract manager, [Contract 
administration] will [immediately] notify the board of any serious 
issue or risk [that is] identified with respect to a contract subject to 
enhanced monitoring. 

(d) This process does not apply to an interagency agreement 
or contract, interlocal agreement, memorandum of understanding, [or] 
a contract for which there is not a cost, or agency grant programs. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300241 
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Ashley Harden 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 

CHAPTER 354. MEMORANDA OF 
UNDERSTANDING 
31 TAC §§354.1, 354.2, 354.4, 354.6, 354.9, 354.15 

The Texas Water Development Board (TWDB) proposes the re-
peal of 31 Texas Administrative Code (TAC) §§354.1, 354.2, 
354.4, 354.6, 354.9, and 354.15 as part of a reorganization and 
review of its rules. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED AMENDMENT. 
Simultaneously with this proposal for repeal, the TWDB pro-
poses to review, adopt, and re-adopt rules in 31 TAC Chapter 
354, Memoranda of Understanding. The TWDB has determined 
that the aforementioned rules for repeal are either expired, were 
adopted to facilitate the administration of Agency directives that 
are no longer necessary, or are instead interagency contracts 
effective pursuant to Chapter 771, Texas Government Code. 
SECTION BY SECTION DISCUSSION OF PROPOSED RE-
PEALS 

Section 354.1 is repealed as the manner of compliance between 
the Texas Historical Commission and the TWDB has changed 
since the promulgation of the rule. 
Section 354.1 is repealed because the term of the contract ex-
pired August 31, 2017. 
Section 354.4 is repealed because the term of the contract ex-
pired August 31, 2017, and the General Appropriations Act rider 
relating to the contract has not been renewed. 
Section 354.6 is repealed and the contract will not be readopted 
into rule as a memorandum of understanding because the con-
tract is an interagency contract between the named agencies 
under Chapter 771, Texas Government Code. 
Section 354.9 is repealed because the term of the contract ex-
pired August 31, 2017. 
Section 354.15 is repealed because the initiative between the 
Comptroller of Public Accounts and the Agency is no longer nec-
essary to facilitate TWDB directives. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS (Texas Government Code §2001.024(a)(4)) 
Ms. Rebecca Trevino, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern-
ments as a result of the proposed repeal. For the first five years 
these rules are in effect, there is no expected additional cost to 
state or local governments resulting from their administration. 
The repeal is not expected to result in reductions in costs to either 
state or local governments as there is no change in costs for 
as the term for the underlying contracts; the affected contracts 
have either already expired or the effective contracts will not be 
readopted as a memorandum of understanding. The repeal is 
not expected to have any impact on state or local revenues and 
it does not require any increase in expenditures for state or local 

governments. Additionally, there are no foreseeable implications 
relating to state or local governments' costs or revenue resulting 
from this repeal. 
Because the repeal will not impose a cost on regulated per-
sons, the requirement included in Texas Government Code, 
§2001.0045 to repeal a rule does not apply 

The TWDB invites public comment regarding this fiscal note. 
Written comments on the fiscal note may be submitted to the 
contact person at the address listed under the Submission of 
Comments section of this preamble. 
PUBLIC BENEFITS AND COSTS (Texas Government Code 
§2001.024(a)(5)) 
Ms. Rebecca Trevino also has determined that for each year 
of the first five years the proposed repeal is in effect, the pub-
lic will benefit from the repeal as it reorganizes and streamlines 
the TWDB's administration of its statutory duties. Ms. Rebecca 
Trevino also has determined that for each year of the first five 
years the proposed repeal is in effect, the repeal will not impose 
an economic cost on persons required to comply as the repeal 
is being conducted pursuant to a periodic review of the TWDB's 
rules that is otherwise required by statute. 
ECONOMIC AND LOCAL EMPLOYMENT IMPACT STATE-
MENT (Texas Government Code §§2001.022, 2006.002); 
REGULATORY FLEXIBILITY ANALYSIS (Texas Government 
Code §2006.002) 
The TWDB has determined that a local employment impact 
statement is not required because the proposed repeal does 
not adversely affect a local economy in a material way for the 
first five years, and the repeal will impose no new requirements 
on local economies. The TWDB also has determined that there 
will be no adverse economic effect on small businesses, mi-
cro-businesses, or rural communities as a result of this repeal. 
The TWDB also has determined that there is no anticipated 
economic cost to persons who are required to comply with the 
repeal. Therefore, no regulatory flexibility analysis is necessary. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
(Texas Government Code §2001.0225) 
The TWDB reviewed the repeal in light of the regulatory anal-
ysis requirements of Texas Government Code §2001.0225 and 
determined that the repeal is not subject to Texas Government 
Code §2001.0225, because it does not meet the definition of a 
"major environmental rule" as defined in the Administrative Pro-
cedure Act. A "major environmental rule" is defined as a rule with 
the specific intent to protect the environment or reduce risks to 
human health from environmental exposure, a rule that may ad-
versely affect in a material way the economy or a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state. The 
intent of the repeal is to conduct a review and reorganization of 
the TWDB's rules as required by state law. 
Even if the proposed rule were a major environmental rule, Texas 
Government Code §2001.0225 still would not apply to this rule-
making because Texas Government Code §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: (1) 
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; (2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
(3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 
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(4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: (1) does 
not exceed any federal law; (2) does not exceed an express re-
quirement of state law; (3) does not exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; and (4) is not proposed solely un-
der the general powers of the agency, but rather under § 6.101, 
Texas Water Code. Therefore, this proposed rule does not fall 
under any of the applicability criteria in Texas Government Code 
§2001.0225. 
The TWDB invites public comment regarding this draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the Submission 
of Comments section of this preamble. 
TAKINGS IMPACT ASSESSMENT (Texas Government Code 
§2007.043) 
The TWDB evaluated this proposed repeal and performed an 
analysis of whether it constitutes a taking under Texas Govern-
ment Code, Chapter 2007. The specific purpose of this repeal 
is conducted pursuant to TWDB review and reorganization of its 
existing Memoranda of Understanding between it and various 
other state governmental agencies. The proposed repeal sub-
stantially advances this stated purpose. 
The TWDB's analysis also indicates that Texas Government 
Code, Chapter 2007 does not apply to this proposed rule 
because this is an action that is reasonably taken to fulfill an 
obligation imposed by state statute which is exempt under Texas 
Government Code §2007.003(b)(4). The TWDB as an agency 
is required by law to promulgate into its rules all memoranda of 
understanding it enters into with other Texas state agencies. 
The TWDB evaluated this repeal and performed an assessment 
of whether it constitutes a taking under Texas Government Code 
Chapter 2007. Promulgation and enforcement of this proposed 
repeal would be neither a statutory nor a constitutional taking of 
private real property because it neither relates to nor impacts pri-
vate property. Specifically, the subject proposed regulation does 
not affect a landowner's rights in private real property because 
this rulemaking does not burden, restrict, or limit the owner's 
right to property and reduce its value by 25% or more beyond 
that which would otherwise exist in the absence of the regula-
tion. Therefore, the proposed rule does not constitute a taking 
under Texas Government Code, Chapter 2007. 
GOVERNMENT GROWTH IMPACT STATEMENT (Texas Gov-
ernment Code §2001.0221) 
The TWDB reviewed the repeal in light of the government 
growth impact statement requirements of Texas Government 
Code §2001.0221 and has determined, for the first five years 
the proposed rule would be in effect, the repeal will not: (1) 
create or eliminate a government program; (2) require the 
creation of new employee positions or the elimination of existing 
employee positions; (3) require an increase or decrease in 
future legislative appropriations to the agency; (4) require an 
increase or decrease in fees paid to the agency; (5) create a 
new regulation; (6) expand, limit, or repeal an existing regula-
tion; (7) increase or decrease the number of individuals subject 
to the rule's applicability; or (8) positively or adversely affect this 
state's economy. 

AGENCY REVIEW OF EXISTING RULES (Texas Government 
Code §2001.039) 
The TWDB reviewed Chapter 354 and the repeal in light of the 
statutory requirement for the Agency to review existing rules in 
Texas Government Code §2001.039 and has determined that 
the aforementioned repeals to 31 TAC Chapter 354 are nec-
essary to comply with §6.101, which provides the TWDB with 
the authority to adopt rules necessary to carry out the powers 
and duties in the Water Code and also specifically under §6.104, 
Texas Water Code, which imposes a requirement on the TWDB 
to adopt any memorandum of understanding between the board 
and another state agency into rule. 
The TWDB concurrently intends to review the rules in 31 TAC 
Chapter 354 in accordance with Texas Government Code 
§2001.039. The TWDB will consider whether the initial factual, 
legal, and policy reasons for adopting each rule in these chap-
ters and subchapters continue to exist and whether these rules 
should be repealed, readopted, or readopted with amendments. 
SUBMISSION OF COMMENTS (Texas Government Code 
§2001.024(a)(7)) 
Written comments on the proposed repeal may be submitted by 
mail to Office of General Counsel, Texas Water Development 
Board, P.O. Box 13231, Austin, Texas 78711-3231, by email to 
rulescomments@twdb.texas.gov, or by fax to (512) 475-2053. 
Comments will be accepted until 5:00 p.m. of the 31st day fol-
lowing publication the Texas Register. Include "Chapter 354 Re-
peal" in the subject line of any comments submitted. 
STATUTORY AUTHORITY (Texas Government Code 
§2001.024(a)(3)) 
The repeal is proposed under the authority of Texas Water Code 
§6.101, which authorizes the TWDB to repeal or adopt rules nec-
essary to carry out the powers and duties in the Water Code and 
other laws of the State, and also under the authority of Texas 
Water Code §6.104. 
Cross-reference to statute: This rulemaking affects Texas Water 
Code, Chapter 6, Subchapter D. 
§354.1. Memorandum of Understanding with Texas Historical Com-
mission. 

§354.2. Memorandum of Understanding Between the Office of the 
Governor and the Texas Water Development Board. 

§354.4. Memorandum of Understanding Between the Texas Depart-
ment of Agriculture and the Texas Water Development Board. 

§354.6. Interagency Cooperation Contract between the Texas Water 
Development Board, the Texas Commission on Environmental Quality 
and Department of State Health Services. 

§354.9. Memorandum of Understanding Between the Public Utility 
Commission of Texas and the Texas Water Development Board. 

§354.15. Agreement in Furtherance of Transparency Initiative. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300244 
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♦ ♦ ♦ 

Ashley Harden 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 463-7686 

are necessary to implement legislation. This MOU is required 
by HB 1052 of the 86th Texas Legislative Session. 
The TWDB invites public comment regarding this fiscal note. 
Written comments on the fiscal note may be submitted to the 
contact person at the address listed under the Submission of 
Comments section of this preamble. 
PUBLIC BENEFITS AND COSTS (Texas Government Code 
§2001.024(a)(5)) 
Ms. Rebecca Trevino also has determined that for each year of 
the first five years the proposed rulemaking is in effect, the pub-
lic will benefit from the rulemaking as it provides clarity on the 
roles of TWDB and TCEQ related to expedited permit review for 
interregional water supply projects funded through the State Par-
ticipation Program. Ms. Rebecca Trevino also has determined 
that for each year of the first five years the proposed rulemaking 
is in effect, the rules will not impose an economic cost on per-
sons required to comply with the rule as participation in TWDB 
financial assistance programs is voluntary and the MOU require-
ment is imposed by statute. 
ECONOMIC AND LOCAL EMPLOYMENT IMPACT STATE-
MENT (Texas Government Code §§2001.022, 2006.002); 
REGULATORY FLEXIBILITY ANALYSIS (Texas Government 
Code §2006.002) 
The TWDB has determined that a local employment impact 
statement is not required because the proposed rule does not 
adversely affect a local economy in a material way for the first 
five years that the proposed rule is in effect because it will im-
pose no new requirements on local economies. The TWDB also 
has determined that there will be no adverse economic effect on 
small businesses, micro-businesses, or rural communities as 
a result of enforcing this rulemaking. The TWDB also has de-
termined that there is no anticipated economic cost to persons 
who are required to comply with the rulemaking as proposed. 
Therefore, no regulatory flexibility analysis is necessary. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
(Texas Government Code §2001.0225) 
The TWDB reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code 
§2001.0225 and determined that the rulemaking is not subject 
to Texas Government Code §2001.0225, because it does not 
meet the definition of a "major environmental rule" as defined in 
the Administrative Procedure Act. A "major environmental rule" 
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental 
exposure, a rule that may adversely affect in a material way the 
economy or a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. The intent of the rulemaking is to 
delineate the responsibilities of the TWDB and TCEQ related to 
expedited permit reviews for interregional water supply projects 
funded through the State Participation Program. 
Even if the proposed rule were a major environmental rule, Texas 
Government Code §2001.0225 still would not apply to this rule-
making because Texas Government Code §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: (1) 
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; (2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
(3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-

31 TAC §354.6 

The Texas Water Development Board (TWDB) proposes new 31 
Texas Administrative Code (TAC) §354.6. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULE. 
The TWDB proposes new §354.6 related to a new Memorandum 
of Understanding (MOU) between the Texas Water Development 
Board and the Texas Commission on Environmental Quality 
(TCEQ). The current §354.6 is repealed elsewhere in this same 
issue of the Texas Register. Simultaneously with this proposed 
rule, the TWDB proposes to review, adopt, and re-adopt rules in 
31 TAC Chapter 354, Memoranda of Understanding. 
SECTION BY SECTION DISCUSSION OF PROPOSED RULE. 
§354.6. Memorandum of Understanding Between the Texas Wa-
ter Development Board and the Texas Commission on Environ-
mental Quality Related to Expedited Permit Review for Interre-
gional Water Supply Projects. 
This proposed rule would replace an outdated MOU, repealed 
elsewhere in this issue of the Texas Register, with a new MOU 
entered into between the TWDB and TCEQ. House Bill (HB) 
1052, passed during the 86th Texas Legislative Session, re-
quired the TWDB and TCEQ to enter into an MOU related to the 
expedited permit review for interregional water supply projects 
funded by the TWDB's State Participation Program. This bill 
was codified as Texas Water Code §16.145. Texas Water Code 
§6.104 requires the TWDB to adopt by rule any MOU between 
the TWDB and another state agency. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS (Texas Government Code §2001.024(a)(4)) 
Ms. Rebecca Trevino, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern-
ments as a result of the proposed rule. For the first five years 
these rules are in effect, there is no expected additional cost to 
state or local governments resulting from their administration. 
These rules are not expected to result in reductions in costs to 
either state or local governments. There is no change in costs 
for local governments because the use of the TWDB's financial 
assistance programs is voluntary. These rules are not expected 
to have any impact on state or local revenues. The rules do 
not require any increase in expenditures for state or local gov-
ernments as a result of administering these rules. Additionally, 
there are no foreseeable implications relating to state or local 
governments' costs or revenue resulting from these rules. If a 
local government does choose to voluntarily utilize the TWDB's 
State Participation Program for financing an interregional water 
supply project, an expedited permit review process for the per-
mits required for that project might save the local government 
some money on that permit review process. 
Because these rules will not impose a cost on regulated per-
sons, the requirement included in Texas Government Code, 
§2001.0045 to repeal a rule does not apply. Furthermore, the 
requirement in §2001.0045 does not apply because these rules 
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eral government to implement a state and federal program; or 
(4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: (1) does 
not exceed any federal law; (2) does not exceed an express re-
quirement of state law; (3) does not exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; and (4) is not proposed solely under 
the general powers of the agency, but rather Texas Water Code 
§6.104. Therefore, this proposed rule does not fall under any of 
the applicability criteria in Texas Government Code §2001.0225. 
The TWDB invites public comment regarding this draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the Submission 
of Comments section of this preamble. 
TAKINGS IMPACT ASSESSMENT (Texas Government Code 
§2007.043) 
The TWDB evaluated this proposed rule and performed an anal-
ysis of whether it constitutes a taking under Texas Government 
Code, Chapter 2007. The specific purpose of this rule is to com-
ply with the statutory requirement to enter into this MOU out-
lined in Texas Water Code §16.145. The proposed rule would 
substantially advance this stated purpose by delineating the re-
sponsibilities of the TWDB and TCEQ related to expedited permit 
reviews for interregional water supply projects funded through 
the State Participation Program. 
The TWDB's analysis indicates that Texas Government Code, 
Chapter 2007 does not apply to this proposed rule because this 
is an action that is reasonably taken to fulfill an obligation man-
dated by state law, which is exempt under Texas Government 
Code §2007.003(b)(4). The TWDB is the agency that imple-
ments the State Participation Program. 
Nevertheless, the TWDB further evaluated this proposed rule 
and performed an assessment of whether it constitutes a taking 
under Texas Government Code Chapter 2007. Promulgation 
and enforcement of this proposed rule would be neither a 
statutory nor a constitutional taking of private real property. 
Specifically, the subject proposed regulation does not affect a 
landowner's rights in private real property because this rulemak-
ing does not burden, restrict, or limit the owner's right to property 
and reduce its value by 25% or more beyond that which would 
otherwise exist in the absence of the regulation. This rule simply 
delineates the TWDB's and TCEQ's responsibilities related to 
expedited permit reviews for interregional water supply projects 
funded through the State Participation Program and establishes 
compliance with the TWDB's requirement to publish all MOUs 
with other state agencies in rule. Therefore, the proposed rule 
does not constitute a taking under Texas Government Code, 
Chapter 2007. 
GOVERNMENT GROWTH IMPACT STATEMENT (Texas Gov-
ernment Code §2001.0221) 
The TWDB reviewed the proposed rulemaking in light of the gov-
ernment growth impact statement requirements of Texas Gov-
ernment Code §2001.0221 and has determined, for the first five 
years the proposed rule would be in effect, the proposed rule will 
not: (1) create or eliminate a government program; (2) require 
the creation of new employee positions or the elimination of ex-
isting employee positions; (3) require an increase or decrease 

in future legislative appropriations to the agency; (4) require an 
increase or decrease in fees paid to the agency; (5) create a 
new regulation; (6) expand, limit, or repeal an existing regula-
tion; (7) increase or decrease the number of individuals subject 
to the rule's applicability; or (8) positively or adversely affect this 
state's economy. 
AGENCY REVIEW OF EXISTING RULES (Texas Government 
Code §2001.039) 
The TWDB reviewed Chapter 354 and the proposed rulemaking 
in light of the statutory requirement for the TWDB to review ex-
isting rules in Texas Government Code §2001.039. It has deter-
mined that the proposed rulemaking to Chapter 354, specifically 
§354.6, is necessary to comply with §6.101, which provides the 
TWDB with the authority to adopt rules necessary to carry out 
the powers and duties in the Water Code and also specifically 
§6.104, which requires the TWDB to adopt by rule all MOUs with 
other state agencies. 
The TWDB concurrently intends to review the rules in 31 TAC 
Chapter 354 in accordance with Texas Government Code 
§2001.039. The TWDB will consider whether the initial factual, 
legal, and policy reasons for adopting each rule in these chap-
ters and subchapters continue to exist and whether these rules 
should be repealed, readopted, or readopted with amendments. 
SUBMISSION OF COMMENTS (Texas Government Code 
§2001.024(a)(7)) 
Written comments on the proposed rulemaking may be submit-
ted by mail to Office of General Counsel, Texas Water Devel-
opment Board, P.O. Box 13231, Austin, Texas 78711-3231, by 
email to rulescomments@twdb.texas.gov, or by fax to (512) 475-
2053. Comments will be accepted until 5:00 p.m. of the 31st day 
following publication the Texas Register. Include "Chapter 354" 
in the subject line of any comments submitted. 
STATUTORY AUTHORITY (Texas Government Code 
§2001.024(a)(3)) 
The rule is proposed under the authority of Texas Water Code 
§6.101, which provides the TWDB with the authority to adopt 
rules necessary to carry out the powers and duties in the Water 
Code and other laws of the State, and also under the authority 
of Texas Water Code §6.104, which requires the TWDB to adopt 
by rule any MOU with another state agency. 
This rulemaking affects Water Code, Chapters 6, 16, and 17. 
§354.6. Memorandum of Understanding Between the Texas Water 
Development Board and the Texas Commission on Environmental 
Quality Related to Expedited Permit Review for Interregional Water 
Supply Projects. 

(a) This Memorandum of Understanding ("Agreement") is be-
tween the Texas Water Development Board ("TWDB") and the Texas 
Commission on Environmental Quality ("TCEQ"), each an agency of 
the State of Texas. 

(b) Whereas, the TWDB provides financial assistance for the 
construction, acquisition, or improvements of water supply projects, 
including through the State Participation Program, 

(c) Whereas, the TCEQ conducts reviews and issues permits 
for certain aspects of the construction, acquisitions, or improvements 
for water supply projects, 

(d) Whereas, the 86th Legislature, R.S. passed and the gover-
nor signed House Bill 1052, which was effective September 1, 2019, 
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(e) Whereas, House Bill 1052 added certain interregional wa-
ter supply projects as projects eligible for State Participation funding 
from the TWDB, 

(f) Whereas, House Bill 1052 required the TWDB and TCEQ 
to enter into a memorandum of understanding for the expedited ap-
proval of permits for such interregional water supply projects funded 
by TWDB through the State Participation Program, 

(g) Now, therefore, in consideration of the benefits to the State 
of Texas, the TWDB and TCEQ hereby agree as follows: 

(1) The TCEQ will, to the extent allowed by law, provide 
expedited review of permit applications for interregional water supply 
projects as provided by Texas Water Code, Section 16.145. 

(2) The TWDB will, to the extent allowed by law, provide 
information to the TCEQ related to interregional water supply projects 
identified under Texas Water Code, Section 16.145 to ensure that 
TCEQ's review of permit applications associated with such projects 
can be conducted on an expedited basis. 

(3) General conditions: 

(A) This Agreement may be amended by mutual agree-
ment of the TWDB and TCEQ in accordance with applicable law. 

(B) This Agreement may be terminated by either party 
upon written notice to the other party and in accordance with applicable 
law. 

(C) Any written notices required by this Agreement 
shall be addressed to the respective party as follows: 

(i) Executive Director, TCEQ, P.O. Box 13087, 
Austin, Texas 78711-3231; 

(ii) Executive Administrator, TWDB, P.O. Box 
13231, Austin, Texas 78711-3231. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300243 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 

CHAPTER 380. ALTERNATIVE DISPUTE 
RESOLUTION 
SUBCHAPTER A. GENERAL PROVISIONS 
31 TAC §380.2, §380.3 

The Texas Water Development Board (TWDB) proposes an 
amendment to 31 Texas Administrative Code (TAC) §380.2, 
Applicability, and §380.3, Definitions. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED AMENDMENT. 
The TWDB proposes amendments to 31 TAC Chapter 380, Al-
ternative Dispute Resolution, Subchapter A, General Provisions. 

These amendments are proposed to make the rules consistent 
with statute in Chapter 2260, Texas Government Code. 
SECTION BY SECTION DISCUSSION OF PROPOSED 
AMENDMENTS. 
31 TAC §380.2, Applicability 

Section 380.2, Applicability, is revised to add new paragraph (4). 
New paragraph (4) allows a claim for breach of contract to which 
Chapter 114, Civil Practices and Remedies Code to proceed 
against the TWDB, consistent with applicable statute in Chap-
ter 2260, Texas Government Code. 
31 TAC §380.3, Definitions 

Section 380.3, Definitions, is revised to provide that certain attor-
ney's fees may be recoverable in an action against the TWDB, 
consistent with applicable statute in Chapter 2260, Texas Gov-
ernment Code. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS (Texas Government Code §2001.024(a)(4)) 
Ms. Rebecca Trevino, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern-
ments as a result of the proposed rulemaking. For the first five 
years these rules are in effect, there is no expected additional 
cost to state or local governments resulting from their adminis-
tration. 
These rules are not expected to result in reductions in costs to 
either state or local governments and there will be no change 
in costs for either state or local governments as these changes 
are necessary to comply with the resolution of certain contract 
claims against the state in Chapter 2260 of the Texas Govern-
ment Code. These rules are not expected to have any impact on 
state or local revenues. The rules do not require any increase 
in expenditures for state or local governments as a result of ad-
ministering these rules. Additionally, there are no foreseeable 
implications relating to state or local governments' costs or rev-
enue resulting from these rules. 
Because these rules will not impose a cost on regulated per-
sons, the requirement included in Texas Government Code, 
§2001.0045 to repeal a rule does not apply. Furthermore, the 
requirement in §2001.0045 does not apply because these rules 
are necessary to implement legislation. 
The TWDB invites public comment regarding this fiscal note. 
Written comments on the fiscal note may be submitted to the 
contact person at the address listed under the Submission of 
Comments section of this preamble. 
PUBLIC BENEFITS AND COSTS (Texas Government Code 
§2001.024(a)(5)) 
Ms. Rebecca Trevino also has determined that for each year of 
the first five years the proposed rulemaking is in effect, the pub-
lic will benefit from the rulemaking as it clarifies the resolution 
process between the TWDB and contractors regarding certain 
contract claims against the state. Ms. Rebecca Trevino also has 
determined that for each year of the first five years the proposed 
rulemaking is in effect, the rules will not impose an economic 
cost on persons required to comply with the rule as these re-
quirements are imposed by statute in Chapter 2260 of the Texas 
Government Code. 
ECONOMIC AND LOCAL EMPLOYMENT IMPACT STATE-
MENT (Texas Government Code §§2001.022, 2006.002); 
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REGULATORY FLEXIBILITY ANALYSIS (Texas Government 
Code §2006.002) 
The TWDB has determined that a local employment impact 
statement is not required because the proposed rule does not 
adversely affect a local economy in a material way for the first 
five years that the proposed rule is in effect because it will im-
pose no new requirements on local economies. The TWDB also 
has determined that there will be no adverse economic effect on 
small businesses, micro-businesses, or rural communities as 
a result of enforcing this rulemaking. The TWDB also has de-
termined that there is no anticipated economic cost to persons 
who are required to comply with the rulemaking as proposed. 
Therefore, no regulatory flexibility analysis is necessary. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
(Texas Government Code §2001.0225) 
The TWDB reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code 
§2001.0225 and determined that the rulemaking is not subject 
to Texas Government Code §2001.0225, because it does not 
meet the definition of a "major environmental rule" as defined in 
the Administrative Procedure Act. A "major environmental rule" 
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental 
exposure, a rule that may adversely affect in a material way the 
economy or a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. The intent of the rulemaking 
is to clarify the resolution process between the TWDB and 
contractors regarding certain contract claims against the state. 
Even if the proposed rule were a major environmental rule, Texas 
Government Code §2001.0225 still would not apply to this rule-
making because Texas Government Code §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: (1) 
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; (2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
(3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 
(4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: (1) does 
not exceed any federal law; (2) does not exceed an express re-
quirement of state law; (3) does not exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; and (4) is not proposed solely un-
der the general powers of the agency, but rather under Chapter 
2260 of the Texas Government Code. Therefore, this proposed 
rule does not fall under any of the applicability criteria in Texas 
Government Code §2001.0225. 
The TWDB invites public comment regarding this draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the Submission 
of Comments section of this preamble. 
TAKINGS IMPACT ASSESSMENT (Texas Government Code 
§2007.043) 
The TWDB evaluated this proposed rule and performed an anal-
ysis of whether it constitutes a taking under Texas Government 
Code, Chapter 2007. The specific purpose of this rule is to clarify 

the resolution process between the TWDB and contractors re-
garding certain contract claims against the state. The proposed 
rule would substantially advance this stated purpose by aligning 
currently adopted TWDB rules with statutory changes regarding 
the kinds of contract claims subject to TWDB rule and the re-
covery of certain attorney's fees in the resolution of a contract 
dispute with the TWDB. 
The TWDB's analysis indicates that Texas Government Code, 
Chapter 2007 does not apply to this proposed rule because 
this is an action that is reasonably taken to fulfill an obligation 
mandated by state law, which is exempt under Texas Gov-
ernment Code §2007.003(b)(4). The TWDB is the agency 
primarily charged with the responsibility for water planning and 
for administering water financing for the state. 
Nevertheless, the TWDB further evaluated this proposed rule 
and performed an assessment of whether it constitutes a taking 
under Texas Government Code Chapter 2007. Promulgation 
and enforcement of this proposed rule would be neither a 
statutory nor a constitutional taking of private real property. 
Specifically, the subject proposed regulation does not affect a 
landowner's rights in private real property because this rulemak-
ing does not burden, restrict, or limit the owner's right to property 
and reduce its value by 25% or more beyond that which would 
otherwise exist in the absence of the regulation. In other words, 
this rule requires compliance with existing state law related to 
the resolution of contract claims against the state by contractor 
in accordance with Texas Government Code, Chapter 2260. 
Therefore, the proposed rule does not constitute a taking under 
Texas Government Code, Chapter 2007. 
GOVERNMENT GROWTH IMPACT STATEMENT (Texas Gov-
ernment Code §2001.0221) 
The TWDB reviewed the proposed rulemaking in light of the gov-
ernment growth impact statement requirements of Texas Gov-
ernment Code §2001.0221 and has determined, for the first five 
years the proposed rule would be in effect, the proposed rule will 
not: (1) create or eliminate a government program; (2) require 
the creation of new employee positions or the elimination of ex-
isting employee positions; (3) require an increase or decrease 
in future legislative appropriations to the agency; (4) require an 
increase or decrease in fees paid to the agency; (5) create a 
new regulation; (6) expand, limit, or repeal an existing regula-
tion; (7) increase or decrease the number of individuals subject 
to the rule's applicability; or (8) positively or adversely affect this 
state's economy. 
AGENCY REVIEW OF EXISTING RULES (Texas Government 
Code §2001.039) 
The TWDB reviewed the proposed rulemaking in light of the 
statutory requirement for the Agency to review existing rules 
in Texas Government Code §2001.039. It has determined that 
the proposed rulemaking to Subchapter A, General Provisions, 
specifically 31 TAC §§380.2 and 380.3 is necessary to comply 
with §6.101, which provides the TWDB with the authority to adopt 
rules necessary to carry out the powers and duties in the Wa-
ter Code and also specifically Chapter 2260, Texas Government 
Code, which requires the TWDB to follow certain procedures in 
the resolution of certain contract claims against the state. 
The TWDB concurrently intends to review the rules in 31 TAC 
Chapter 380 and (publish notice of such in the Texas Register) 
in accordance with Texas Government Code §2001.039. The 
TWDB will consider whether the initial factual, legal, and pol-
icy reasons for adopting each rule in these chapters and sub-
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chapters continue to exist and whether these rules should be 
repealed, readopted, or readopted with amendments. 
SUBMISSION OF COMMENTS (Texas Government Code 
§2001.024(a)(7)) 
Written comments on the proposed rulemaking may be submit-
ted by mail to Office of General Counsel, Texas Water Devel-
opment Board, P.O. Box 13231, Austin, Texas 78711-3231, by 
email to rulescomments@twdb.texas.gov, or by fax to (512) 475-
2053. Comments will be accepted until 5:00 p.m. of the 31st day 
following publication the Texas Register. Include Chapter 380, 
Subchapter A in the subject line of any comments submitted. 
STATUTORY AUTHORITY (Texas Government Code 
§2001.024(a)(3)) 
The amendment is proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority to 
adopt rules necessary to carry out the powers and duties in the 
Water Code and other laws of the State, and also under the au-
thority of Texas Government Code, Chapter 2260. 
Cross-reference to statute: Texas Government Code, Chapter 
2260. 
§380.2. Applicability. 

This chapter does not apply to: 

(1) claims for personal injury or wrongful death arising 
from a breach of contract; 

(2) an action of the board for which the contractor is en-
titled to a specific remedy pursuant to state or federal constitution or 
statute; [and] 

(3) contracts that are: 

(A) between the board and: 

(i) the federal government or its agencies, another 
state, or another nation; 

(ii) a unit of state government; or 

(iii) a local governmental body, or a political subdi-
vision of another state; 

(B) between a subcontractor and a contractor; 

(C) within the exclusive jurisdiction of: 

(i) a state or local regulatory body; or 

(ii) a federal court or regulatory body; or 

(D) solely and entirely funded by federal grant monies 
other than for a project defined in §380.3(12) of this title (relating to 
Definitions); and[.]. 

(4) a claim for breach of contract to which Chapter 114, 
Civil Practices and Remedies Code, applies. 

§380.3 Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meaning, unless the context clearly indicates otherwise: 

(1) Board--Texas Water Development Board. 

(2) Executive administrator--The executive administrator 
of the Texas Water Development Board. 

(3) Claim--An assertion by a contractor that the board has 
breached a contract. 

(4) Contract--A written agreement between the board and 
a contractor by the terms of which the contractor agrees either to: 

(A) provide goods or services, by sale or lease, to or for 
the board; or 

(B) perform a project as defined by Texas Government 
Code, §2166.001. 

(5) Contractor--An independent contractor who has en-
tered into a contract directly with the board. The term does not include: 

(A) the contractor's subcontractors, officers, employ-
ees, agents, or other persons furnishing goods or services to the 
contractor; 

(B) an employee of the board; or 

(C) a student at an institution of higher education. 

(6) Counterclaim--An assertion by the board that: 

(A) a contractor has breached a contract; or 

(B) justifies the actions taken by the board that are the 
subject of a contractor's claim. 

(7) Damages--The total amount of money recoverable on 
a claim for breach of contract after deducting any amount owed the 
board for work not performed under the contract or not in substantial 
compliance with the contract's terms. Damages do not include: 

(A) consequential or similar damages; 

(B) exemplary damages; 

(C) damages based on an unjust enrichment theory; 

(D) attorney's fees except attorney's fees may be recov-
erable if:[; or] 

(i) the claim is for breach of a written contract for (I) 
engineering, architectural, or construction services, (II) material related 
to the services described in the preceding paragraph (1) of this section; 
and 

(ii) the amount in controversy is less than $250,000, 
excluding penalties, costs, expenses, prejudgment interest, and attor-
ney's fees; or 

(E) home office overhead. 

(8) Day--A calendar day. 

(9) Event--An act or omission, or a series of acts or omis-
sions, giving rise to a claim or counterclaim. 

(10) Goods--Supplies, materials, or equipment. 

(11) Parties--The board and the contractor who entered into 
the contract that is alleged to have been breached. 

(12) Project--As defined in Texas Government Code, 
§2166.001, a building construction project that is financed wholly 
or partly by a specific appropriation, bond issue, or federal money, 
including the construction of: 

(A) a building, structure, or appurtenant facility or util-
ity, including the acquisition and installation of original equipment and 
original furnishing; and 

(B) an addition to, or alteration, modification, rehabili-
tation, or repair of an existing building, structure, or appurtenant facil-
ity or utility. 
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(13) Services--The furnishing of skilled or unskilled labor 
or consulting or professional work, or a combination thereof, excluding 
the labor of an employee of the board. 

(14) Unit of state government--The state or an agency, de-
partment, commission, bureau, board, office, council, court, or other 
entity that is in any branch of state government and that is created by 
the constitution or a statute of this state, including a university system 
or institution of higher education. The term does not include a county, 
municipality, court of a county or municipality, special purpose district, 
or other political subdivision of this state. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300245 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 
TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 20. STATEWIDE PROCUREMENT 
AND SUPPORT SERVICES 
SUBCHAPTER D. SOCIO-ECONOMIC 
PROGRAM 
DIVISION 1. HISTORICALLY UNDERUTI-
LIZED BUSINESSES 
34 TAC §§20.281 - 20.294, 20.297, 20.298 

The Comptroller of Public Accounts proposes amendments 
to §20.281, concerning policy and purpose, §20.282, con-
cerning definitions, §20.283, concerning evaluation of active 
participation in the control, operation, and management of 
entities, §20.284, concerning statewide annual HUB utilization 
goals, §20.285, concerning subcontracts, §20.286, concerning 
state agency planning responsibilities, §20.287, concerning 
state agency reporting requirements, §20.288, concerning the 
certification process, §20.289, concerning protests, §20.290, 
concerning recertification, §20.291, concerning revocation, 
§20.292, concerning certification and compliance reviews, 
§20.293, concerning Texas historically underutilized business 
certification directory, §20.294, concerning graduation pro-
cedures, §20.297, concerning HUB forum programs in state 
agencies, and §20.298, concerning mentor-protégé program. 
The amendment of §20.281 deletes a sentence that described 
Chapter 20, Subchapter D, Division 1. That description was in-
complete and unnecessary. 
The amendments of §20.282 update and rearrange the defini-
tions as needed, and make the revisions described below. 

The amendment of paragraph (1) revises the definition of "ap-
plicant" to remove the term "supplier" from the list of business 
organizations that may apply for HUB certification. A supplier 
is not a form of business organization recognized by the Texas 
HUB program. The amended definition of "applicant" also adds 
the catchall term "other business organizations," to indicate that 
the list of business organizations is not exhaustive. 
The amendment of paragraph (2) revises the definition of "appli-
cation" to mean the set of materials submitted by an applicant for 
HUB certification, rather than the comptroller's form for request-
ing HUB certification. This revised definition is consistent with 
the usage of the term in Chapter 20, Subchapter D, Division 1. 
The amendment of paragraph (3) revises the definition of "com-
modities" to recognize that that term may include goods sought 
by the state, or contracted for, not only goods that have been 
delivered. 
The amendments of former paragraphs (4), (5), and (24) delete 
the definitions of "comptroller," "contractor," and "respondent" 
because the terms are defined in §20.25 of this title (related to 
Definitions) and these definitions apply to the entire chapter, in-
cluding Subchapter D, Division 1. 
The amendment of former paragraph (6) deletes the definition of 
"directory" and replaces it with "HUB directory" in new paragraph 
(9), which is the term used throughout Chapter 20, Subchapter 
D, Division 1, and revises its definition. The revised definition 
provides the current name of the directory and informs that it is 
an online resource. 
The amendment of former paragraph (8), renumbered para-
graph (5), revises the definition of "economically disadvantaged 
person" to state that this term has the definition assigned by 
Government Code, Chapter 2161.001(3). 
The amendment of former paragraph (9) deletes the definition 
of "forum" because the term is explained in §20.297, concerning 
HUB forum programs for state agencies. 
The amendment of former paragraph (10), renumbered para-
graph (6), revises the definition of "graduation" to use the 
term "size standards" rather than "comptroller's size standards 
for HUB certification," consistent with the rest of Chapter 20, 
Subchapter D, Division 1, and to indicate that a business be-
comes ineligible for HUB certification when it exceeds the size 
standards. 
The amendment of former paragraph (11), renumbered para-
graph (7), revises the definition of "historically underutilized 
business (HUB)" for clarity and style by eliminating surplus ver-
biage and needless cross-references to other definitions. The 
defined term "qualifying owner," contained in former paragraph 
(19), renumbered paragraph (17), is used to make the definition 
more readable. 
The amendment of former paragraph (12), renumbered para-
graph (8), revises the definition of "historically underutilized 
business (HUB) coordinator" to better describe the role and 
to remove language that merely restates Government Code, 
§2161.062(e). The responsibilities of a HUB coordinator are 
more thoroughly stated in §20.296, concerning HUB coordinator 
responsibilities. 
The amendment of former paragraph (13) deletes the definition 
of "HUB report" because the definition conflicts with the usage 
of the term in the rules, and the meaning of the term is otherwise 
clear from context. 
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The amendment of former paragraph (14) deletes the definition 
of "HUB business plan" because the term is only used once 
in §20.286, concerning state agency planning responsibilities, 
where its meaning is clear from context. 
The amendment of former paragraph (15), renumbered para-
graph (10), revises the definition of "HUB subcontracting plan" 
to better describe what a HUB subcontracting plan is, and to re-
move miscellaneous facts that do not define the term. 
The amendment of former paragraph (16), renumbered para-
graph (11), revises the definition of "mentor-protégé program" 
for clarity and to remove a requirement for certain state agen-
cies to implement such a program, which is not part of the def-
inition. That requirement is retained in §20.298, concerning the 
mentor-protégé program. 
The amendment of former paragraph (19), renumbered para-
graph (17), deletes the definition of "owner or qualifying owner" 
and replaces it with "qualifying owner" only in renumbered para-
graph (16), because "owner" is a substantially broader term that 
includes anyone who legally owns a business, even if they would 
not qualify to own a historically underutilized business. The def-
inition is further revised to indicate that the term is singular and 
not plural, to eliminate a needless cross-reference to another 
definition, and for style. 
The amendment of former paragraph (20) deletes the definition 
of "person or natural person" and moved the definition of "per-
son" only in new paragraph (14), because the term "natural per-
son" is no longer used in Chapter 20, Subchapter D, Division 1. It 
is further revised to eliminate the requirement of U.S. citizenship 
or veterancy, which is not part of the ordinary meaning of "per-
son." The U.S. citizenship or veterancy requirement is relocated 
to the definition of "qualifying owner" in renumbered paragraph 
(17). 
The amendment of former paragraph (21) deletes the definition 
of "principal place of business" and moves the revised definition 
to new paragraph (15). The revised definition eliminates a need-
less cross-reference to another definition. 
The amendment of former paragraph (22) deletes the definition 
of "professional services" and moves it to new paragraph (16). 
The amendment of former paragraph (23), renumbered para-
graph (18), revises the definition of "resident of the state of 
Texas" to reduce the requirement of physical residence from 
12 consecutive months to six consecutive months if the person 
has indicated Texas residency on their latest federal income tax 
return. 
The amendments of former paragraphs (26), (28), (31), and (32) 
delete the definitions of "SBA," "subcontractor funds," "treasury 
funds," and "USAS" because these terms are not used in Sub-
chapter D, Division 1. 
The amendment of former paragraph (27), renumbered para-
graph (20), revises the definition of "subcontractor" to replace 
the word "person" with "entity." The usage of "person" in this def-
inition was inconsistent with the definition of "person" in §20.282. 
The revised definition makes it clear that a subcontractor may or 
may not be working on a contract for a state government entity. 
It also states that an employee of a contractor is not considered 
a subcontractor, but contract workers may be subcontractors. 
The amendment of former paragraph (29), renumbered para-
graph (21), revises the definition of "size standards" for ease of 

understanding and to add a cross-reference to §20.294, con-
cerning graduation procedures. 
The amendment of former paragraph (33), renumbered para-
graph (23), revises the definition of "vendor identification num-
ber" for ease of understanding. 
The amendment of former paragraph (34), renumbered para-
graph (24), revises the definition of "work" so that it is no longer 
limited to the context of a government contract. 
The amendment of former paragraph (35), renumbered para-
graph (25), revises the definition of "working day" to eliminate 
days on which a state agency is declared closed by its execu-
tive officer. As revised, the definition will provide more clarity for 
contractors and subcontractors. 
The amendment of §20.283 utilizes the term "qualifying owner" 
as defined in §20.282. It also incorporates language that was 
previously contained in §20.292 into a new subsection (c). As 
a result, the substance of the active participation requirement is 
now entirely contained in §20.283. 
The amendment of §20.284 revises the section for readability 
and concision and deletes language that is no longer needed. 
The amendment also adds to subsection (d) two optional mea-
sures an agency may take to help show its good faith effort to 
meet HUB utilization goals: providing courtesy reviews of HUB 
subcontracting plans and offering HUB compliance training dur-
ing vendor conferences. Subsection (e) is revised to add a refer-
ence to the Government Code, Chapter 2161 definition of "eco-
nomically disadvantaged person," which the comptroller consid-
ers more appropriate than the reference it replaces. 
The amendments of §20.285 reorganize and condense the rule 
for ease of readability, and make the revisions noted below. 
The amendment of subsection (a) uses the term "contract value," 
which is defined in Section 20.25. It also recognizes that the only 
official source of HUB certification information is the comptroller's 
online HUB directory. 
The amendment of subsection (b) replaces the special rule for 
"alternative delivery methods" for construction, which were not 
explained or defined in rule. Instead, it includes a rule allowing 
state agencies to specify separate deadlines for the HUB plan 
and other parts of the response. This will allow an agency bid-
ding a construction project to accept HUB plans after other parts 
of responses are due, as long as it does not open responses un-
til the HUB plans are due. Revised subsection (b) also clarifies 
the notice provided to vendors in a solicitation regarding HUB 
subcontracting requirements. Finally, it provides additional ex-
amples of both minor deficiencies in a HUB subcontracting plan 
that may be corrected after submission and significant deficien-
cies that render the HUB subcontracting plan nonresponsive. 
The amendment of subsection (c) requires a respondent to use 
a HUB subcontracting plan form prescribed by the comptroller. 
It also eliminates an incomplete description of the content that 
may appear on the forms, such as "the expected percentage of 
work to be subcontracted" and "the approximate dollar value of 
that percentage of work." 
The amendment of subsection (d) consolidates and organizes 
information about the four methods by which a respondent may 
demonstrate a good faith effort to include HUBs in subcontract-
ing, which information was previously scattered among several 
subsections. While the four methods are substantially the same 
as before, the revised rule gives them names: the solicitation 
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method, the all-HUB-subcontractors method, the meeting-or-ex-
ceeding-HUB-goal method, and the self-performing method. 
Paragraph (1), which covers the solicitation method, clarifies 
that neither the day on which the respondent sends notice to a 
HUB nor the day on which the respondent submits its response 
counts toward the minimum number of days the respondent 
must give HUBs to bid on subcontract work. Paragraph (3), 
which covers the meeting-or-exceeding-HUB-goal method, 
eliminates from the conditions of meeting the utilization goal 
the prohibition on using HUBs with which the respondent has 
existing contracts that have been in place for more than five 
years. This prohibition was inconsistent with the statutory aim 
of increasing HUB participation in state contracts, which is not 
limited to new HUBs or new HUB subcontracting relationships. 
The amendment of subsection (e) improves style and adds clar-
ity. 
The amendment of subsection (f) separates the contractor's duty 
to maintain records demonstrating HUB compliance from its duty 
to submit periodic reports of its compliance to the state agency. 
The latter obligation is relocated to revised subsection (g), con-
cerning progress assessment reports. 
The amendment of subsection (g) allows the state agency to ac-
cept progress assessment reports from the contractor electroni-
cally, provided that the electronic report meets the comptroller's 
formatting and content requirements. 
New subsection (h) consolidates and organizes state agency re-
quirements to monitor HUB subcontracting plan compliance dur-
ing the contract, which were previously scattered among multi-
ple subsections. It no longer instructs a state agency to require 
the contractor to report payments to subcontractors, which du-
plicated a requirement in revised subsection (g). Instead, it re-
quires the agency to carefully review the contractor's progress 
assessment reports. It also removes the references to reporting 
a contractor's noncompliance "in accordance with §20.585 of this 
title (relating to Debarment) and §20.586 of this title (relating to 
Procedures for Investigations and Debarment)," because those 
referenced sections do not mention reporting to the comptrol-
ler. Instead, new §20.285(h) states that the state agency shall 
report such noncompliance "in accordance with §20.509 of this 
title (relating to Performance Reporting)" and may also report it 
as grounds for potential debarment. 
New subsection (i) states the rule for revising a HUB subcon-
tracting plan. Because HUB subcontracting plan revisions are 
not part of monitoring a contractor's compliance with the HUB 
subcontracting plan and may occur outside that context, the two 
subjects no longer occupy the same subsection. Although the 
substance of the rule is not changed from the prior version, it is 
significantly condensed. 
The amendment of §20.286 revises the section for accuracy and 
ease of comprehension. The revised subsection (a) more accu-
rately states the goal of Government Code, Chapter 2161, Sub-
chapter D, to increase HUB utilization by state agencies. The 
revised subsection (c) articulates that an agency's legislative ap-
propriation request must demonstrate compliance with statutes 
and rules related to HUBs. 
The amendment of §20.287 adds a descriptive title to each sub-
section for ease of use. The revised subsection (b) eliminates 
language related to contractor reporting of payments to subcon-
tractors, which duplicated a requirement in §20.285. The revised 
subsection (d) provides the correct reference to the statute which 
addresses group purchasing for health care. The revised sub-

section (e) eliminates the term "bids," which was not defined, 
and instead refers to the defined term "responses" and clarifies 
that the comptroller reports the graduation rates for HUBs, rather 
than subgroups of HUBs, consistent with Government Code, 
§2161.121(a)(3). The revised subsection (g) eliminates the term 
"HUB credit," which was not defined, and instead refers to HUB 
"expenditure," consistent with Government Code, §2161.122(c). 
The revised subsection (g) adds a new clause stating that if a 
business is certified as a HUB for at least one day during a re-
porting period, all payments to that business for the entire pe-
riod qualify as HUB expenditures. The amendment deletes sub-
section (h), which restated reporting requirements contained in 
§20.285. 
The amendment of §20.288 revises the section for accuracy, 
concision, and ease of comprehension. The revised subsection 
(a) refers to the online HUB certification system, which is the only 
accepted method for an applicant to request certification. The 
revised subsection (c) requires an applicant to provide evidence 
of Texas residency that is satisfactory to the comptroller. Sub-
section (c) was divided into two subsections to separate infor-
mation regarding proof of residency (retained in subsection (c)) 
from information regarding the comptroller's goal of processing 
applications within 90 days (now in subsection (d)). The revised 
subsection (d) eliminates surplus language. The revised subsec-
tion (e) clarifies that a business may be denied HUB certification 
on the basis that it has an unfavorable record of performance 
on state contracts. The subsection which described a packet of 
orientation materials provided by the comptroller to new HUBs is 
deleted to allow flexibility to provide the most current and helpful 
information by mail, email, meetings, virtual meetings, streaming 
video, and other means. The revised subsection (j) adds a sen-
tence to specify that the expiration of HUB certifications granted 
by an organization other than the comptroller occurs as provided 
by the certifying organization. 
The amendment of §20.289 clarifies that a HUB may protest a 
denial or revocation of certification using the online HUB certifi-
cation system. The revised section also reflects that a protest is 
decided by the director of the division of the comptroller respon-
sible for administering state procurement laws, and the director's 
decision is the final administrative action of the comptroller. 
The amendment of §20.290 revises the section to include the on-
line HUB certification system, which is the only accepted method 
for an applicant to seek recertification. 
The amendment of §20.291 revises the section for clarity and 
to eliminate surplus language. It states that the HUB seeking 
to avoid revocation of HUB status shall submit documentation 
through the online HUB certification system. Information re-
garding the protest process, which merely repeated §20.289, is 
deleted. New subsection (c) states that businesses that have 
had their HUB status revoked may not be included in meeting 
statewide or state agency HUB utilization goals after the end 
of the last reporting period in which they held certification for at 
least one day. 
The amendment of §20.292 revises the section to provide addi-
tional detail and improve ease of comprehension. The revised 
subsection (a) distinguishes between certification reviews and 
compliance reviews and specifies that the methods of conduct-
ing reviews are desk reviews, virtual reviews, in-person reviews, 
and onsite reviews. A description of the consequences of a re-
view is moved from subsection (a) to revised subsection (d). The 
standard for active participation and control by a qualifying owner 
is relocated from §20.292(c) to §20.283(c) in order to consolidate 
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rules on the same subject. The revised subsection (d) expressly 
states that HUB certification may be denied or revoked after a 
certification or compliance review. 
The amendment of §20.293 changes the title to the section from 
"Texas historically underutilized business certification directory" 
to "historically underutilized business directory" and describes 
the free online database of current HUB certification information 
provided by the comptroller. It eliminates references to printed 
directories or other media, which are no longer used to provide 
HUB certification information. 
The amendment of §20.294 eliminates surplus language, ad-
dresses HUB eligibility as described below, and revises the sec-
tion for ease of comprehension. It adds a title for each subsec-
tion. It consistently uses the term "size standards" rather than 
other terms that are not defined in the rules, and makes the re-
visions described below. 
The amendment of subsection (a) clarifies that the size of an 
entity includes affiliate businesses as defined by the Small Busi-
ness Administration rules referenced therein. This includes enti-
ties that own a HUB or HUB applicant, as well as entities owned 
by an owner of a HUB or HUB applicant. A HUB applicant that 
exceeds the size standards in combination with its affiliates will 
be denied certification or recertification. A HUB that is found to 
exceed the size standards in combination with its affiliates dur-
ing a compliance review will graduate from the HUB program. 
The amendment of subsection (c)(3) provides that the HUB ap-
plication of a successor in interest of a HUB graduate, meaning 
a business that has acquired substantially all the assets and li-
abilities of the HUB graduate, will be treated as a reapplication 
by the HUB. 
The amendment of §20.294 also removes several provisions that 
are no longer appropriate. The list of Small Business Administra-
tion categories in subsection (a) is no longer accurate, because 
the Small Business Administration instead provides size stan-
dards based on industry codes. Because the comptroller has 
incorporated the Small Business Administration size standards, 
it does not need to review and re-assess the size standards an-
nually as provided in the former subsection (d). Finally, because 
there is no need for a mentor to be a HUB under the current 
mentor-protégé program rules, and in fact most mentors are not 
HUBs, there is no practical reason to keep the provision in for-
mer subsection (f) allowing the director to extend a mentor's HUB 
status after it exceeds the size standards. A mentor that grad-
uates and thus loses its HUB status may continue as a mentor, 
regardless of HUB status. The amended §20.294 omits each of 
these provisions. 
The amendment of §20.297 eliminates the imprecise conjunction 
"and/or." 
The amendment of §20.298 revises the section for ease of com-
prehension and to eliminate surplus wording. The revised sub-
section (a) clarifies that the purpose of the Mentor-Protégé Pro-
gram is to foster relationships between experienced contractors 
and HUBs and to increase the ability of HUBs to participate in 
state contracts and subcontracts. The revised subsection (a) 
eliminates a redundant statement of the objective of the Men-
tor-Protégé Program and a description of certain features of the 
program, which are already described in other subsections. The 
revised subsection (b) states that agencies "shall consider" cer-
tain factors in implementing the Mentor-Protégé Program, rather 
than stating that agencies "are encouraged to" consider the fac-
tors. The amended subsection (e) expressly requires, as a con-

dition of participating as a mentor, an entity's registration on 
the Centralized Master Bidders List. The revised subsection (h) 
eliminates unclear guidance regarding the revocation of a pro-
tégé's HUB status while the protégé is participating as a sub-
contractor. As with any other change to a HUB subcontracting 
plan, the contractor shall work with the state agency in good faith 
to modify the plan in compliance with §20.285. 
Brad Reynolds, Chief Revenue Estimator, has determined that 
during the first five years that the proposed amended rules are 
in effect, the rules: will not create or eliminate a government 
program; will not require the creation or elimination of employee 
positions; will not require an increase or decrease in future leg-
islative appropriations to the agency; will not require an increase 
or decrease in fees paid to the agency; will not increase or de-
crease the number of individuals subject to the rules' applicabil-
ity; and will not positively or adversely affect this state's economy. 
Mr. Reynolds also has determined that the proposed amended 
rules would have no significant fiscal impact on the state govern-
ment, units of local government, or individuals. The proposed 
amended rules would benefit the public by updating the rules 
to reflect or clarify the current practice. There would be no sig-
nificant anticipated economic cost to the public. The proposed 
amended rules would have no significant fiscal impact on small 
businesses or rural communities. 
A public hearing will be held to receive comments on 
the proposed amendment. There is no physical location 
for this meeting. The meeting will be held on Tuesday, 
February 21, 2023 at 10:00 a.m. To access the online 
public meeting by web browser, please enter the follow-
ing URL into your browser: https://txcpa.webex.com/tx-
cpa/j.php?MTID=m7affdf270e0ed6dddec09914ff096575. To 
join the meeting by computer or cell phone using the Webex 
app, use the access code 2499 920 5957. Persons interested 
in providing comments at the public hearing may contact Mr. 
Gerard MacCrossan, Comptroller of Public Accounts, at Ger-
ard.MacCrossan@cpa.texas.gov or by calling (512) 463-4468 
by Monday, February 20, 2023. 
Comments on the proposal may be submitted to Ms. Tosca M. 
McCormick, Comptroller of Public Accounts, P.O. Box 13186, 
Austin, Texas 78701-3186 or to the email address: Tosca.Mc-
Cormick@cpa.texas.gov. The comptroller must receive your 
comments no later than 30 days from the date of publication of 
the proposal in the Texas Register. 

This rule amendment is proposed under Government Code, 
§2161.0012, which authorizes the comptroller to adopt rules to 
efficiently and effectively administer Government Code, Chapter 
2161 regarding historically underutilized businesses. 
These amendments implement Government Code, Chapter 
2161. 
§20.281. Policy and Purpose. 

It is the policy of the comptroller to encourage the use of historically 
underutilized businesses (HUBs) by state agencies and to assist agen-
cies in the implementation of this policy through race, ethnic, and gen-
der-neutral means. The purpose of the HUB program is to promote 
full and equal business opportunities for all businesses in an effort to 
remedy disparity in state procurement and contracting in accordance 
with the HUB utilization goals specified in the State of Texas Dispar-
ity Study. [This subchapter (relating to the Historically Underutilized 
Businesses) describes the minimum steps and requirements to be un-
dertaken by the comptroller and state agencies to fulfill the state's HUB 
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policy and attain aspirational goals recommended by the Texas Dispar-
ity Study.] 

§20.282. Definitions. 
The following words and terms, when used in this division, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Applicant--A corporation, sole proprietorship 
[sole-proprietorship], partnership, joint venture, limited liability 
company, or other business organization [supplier] that applies to 
the comptroller for certification as a [an] historically underutilized 
business. 

(2) Application--The information, documents, and repre-
sentations submitted by an applicant that constitute its [comptroller's 
form for applicants to] request for certification as a [an] historically 
underutilized business. 

(3) Commodities--Any tangible goods [good provided by 
a contractor to the state]. 

[(4) Comptroller--The office of the Texas Comptroller of 
Public Accounts.] 

[(5) Contractor--Any vendor or supplier of commodities or 
services to a state agency under a purchase order contract or other state 
contract. A prime contractor is the lead contractor under a state con-
tract.] 

[(6) Directory--The Texas Certified Historically Underuti-
lized Business Directory.] 

(4) [(7)] Disparity study--The State of Texas Disparity 
Study - 2009, conducted by MGT of America, Inc., dated March 30, 
2010, or any updates of the study that are prepared on behalf of the 
state as provided by Government Code, §2161.002(c). 

(5) [(8)] Economically disadvantaged person--Has the 
meaning assigned by Government Code, §2161.001(3) [An eligible 
HUB owner (as defined in paragraph (19) of this section) whose 
business has not exceeded the graduation size standards according 
to the comptroller's graduation procedures in §20.294 of this title 
(relating to Graduation Procedures)]. 

[(9) Forum--A collaborative effort between state agencies 
and potential contractors to provide information and training regarding 
procurement opportunities.] 

(6) [(10)] Graduation--When a certified HUB exceeds the 
[comptroller's] size standards and becomes ineligible for continued cer-
tification as a result [standard for HUB certification]. 

(7) [(11)] Historically underutilized business 
[Underutilized Business] (HUB)--A business organization described 
[outlined] in subparagraphs (A) - (F) of this paragraph that is certified 
by the comptroller because it [State of Texas and] has not exceeded 
the size standards established by §20.294 of this title and is [with its 
principal place of business in Texas (as defined in paragraph (21) of 
this section)]: 

(A) a corporation formed for the purpose of making a 
profit in which at least 51% of all classes of the shares of stock or 
other equitable securities are owned by one or more qualifying owners 
[persons described by paragraph (19)(C) of this section]; 

(B) a sole proprietorship created for the purpose of 
making a profit that is 100% owned, operated, and controlled by 
a qualifying owner [person described by paragraph (19)(C) of this 
section]; 

(C) a partnership formed for the purpose of making a 
profit in which 51% of the assets and interest in the partnership is owned 

by one or more qualifying owners [persons who are described by para-
graph (19)(C) of this section]; 

(D) a joint venture in which each entity [in the joint ven-
ture] is a HUB [under this paragraph]; 

(E) a supplier contract between a HUB [under this para-
graph] and a prime contractor under which the HUB is directly involved 
in the manufacture or distribution of the supplies or materials or other-
wise warehouses and ships the supplies; or 

(F) a business other than described in subparagraphs 
(B), (C), (D), and (E) of this paragraph, which is formed for the pur-
pose of making a profit and is otherwise a legally recognized business 
organization under the laws of the State of Texas, provided that at least 
51% of the assets and 51% of any classes of stock and equitable secu-
rities are owned by one or more qualifying owners [persons described 
by paragraph (19)(C) of this section]. 

(8) [(12)] Historically underutilized business 
[Underutilized Business] (HUB) coordinator--The staff member 
designated by a state agency to be primarily responsible for overseeing 
the implementation of HUB laws and monitoring attainment of HUB 
utilization goals [agencies with more than $10 million in biennial 
budget. The position of coordinator must be at least equal to the 
procurement director or may be the procurement director]. 

(9) HUB directory--The Historically Underutilized Busi-
ness Directory published on the comptroller's web site. 

[(13) HUB report--A fiscal year semi-annual and annual 
report of the state's total expenditures, contract awards and payments 
made to certified HUBs]. 

[(14) HUB business plan--A written plan developed by 
state agencies for increasing HUB utilization required as part of 
the state agency's strategic plan, as required by Government Code, 
§2161.123.] 

(10) [(15)] HUB subcontracting plan--Written plan 
identifying whether a contract will be self-performed or in-
clude [documentation regarding] the use of subcontractors, which 
subcontractors will be used, how much of the contract each subcon-
tractor will receive, and how subcontractors were selected [is required 
to be submitted with all responses to state agency contracts with an ex-
pected value of $100,000 or more where subcontracting opportunities 
have been determined by the state agency to be probable. The HUB 
subcontracting plan subsequently becomes a provision of the awarded 
contract, and shall be monitored for compliance by the state agency 
during the term of the contract]. 

(11) [(16)] Mentor-Protégé Program--A program designed 
by the comptroller to encourage [assist] agencies to work with [in iden-
tifying] prime contractors and HUBs to foster long-term [long term] re-
lationships [and for potential long-term contractual relationships. Each 
state agency required to have a HUB coordinator is required to imple-
ment the Mentor-Protégé Program in accordance with §20.298 of this 
title (relating to Mentor-Protégé Program)]. 

(12) [(17)] Non-treasury funds--Funds that are not state 
funds subject to the custody and control of the comptroller and 
available for appropriation by the legislature. 

(13) [(18)] Other services--All services other than con-
struction and professional services, including consulting services 
subject to Government Code, Chapter 2254, Subchapter B. 

(14) Person--A human being. 
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(15) Principal place of business--The location where the 
qualifying owner or owners of the business direct, control, and coordi-
nate the business's daily operations and activities. 

(16) Professional services--Services of certain licensed or 
registered professions that must be purchased by state agencies under 
Government Code, Chapter 2254, Subchapter A. 

(17) [(19)] Qualifying [Owner or qualifying] owner--A 
[natural] person [or persons] who: 

(A) is a resident [are residents] of the State of Texas [as 
that term is defined in paragraph (23) of this section]; 

(B) has [have] a proportionate interest and 
demonstrates [demonstrate] active participation in the control, 
operation, and management of an applicant [the entities' affairs]; and 

(C) is a member [are economically disadvantaged 
because of their identification as members] of one of the following 
groups: 

(i) Black Americans, which includes persons having 
origins in any of the Black racial groups of Africa; 

(ii) Hispanic Americans, which includes persons of 
Mexican, Puerto Rican, Cuban, Central or South American, or other 
Spanish or Portuguese culture or origin, regardless of race; 

(iii) American Women, which includes all women 
of any ethnicity except those specified in clauses (i), (ii), (iv), and (v) 
of this subparagraph; 

(iv) Asian Pacific Americans, which includes per-
sons whose origins are from Japan, China, Taiwan, Korea, Vietnam, 
Laos, Cambodia, the Philippines, Samoa, Guam, the U.S. Trust Terri-
tories of the Pacific, the Northern Marianas, and Subcontinent Asian 
Americans which includes persons whose origins are from India, Pak-
istan, Bangladesh, Sri Lanka, Bhutan or Nepal; 

(v) Native Americans, which includes persons who 
are American Indians, Eskimos, Aleuts, or Native Hawaiians; and 

(vi) Service-disabled Veterans, which includes vet-
erans as defined by 38 U.S.C. §101(2) who have suffered at least a 20% 
service-connected disability as defined by 38 U.S.C. §101(16) who are 
not Black Americans, Hispanic Americans, American Women, Asian 
Pacific Americans, or Native Americans; and[.] 

(D) is a U.S. citizen, born or naturalized, or a service-
disabled veteran as defined by 38 U.S.C., §101(2) who has suffered 
at least a 20% service-connected disability as defined by 38 U.S.C., 
§101(16). 

[(20) Person or natural person--A human being who is a 
U.S. citizen, born or naturalized, or a human being who is not a U.S. cit-
izen, but is a veteran as defined by 38 U.S.C. §101(2) who has suffered 
at least a 20% service-connected disability as defined by 38 U.S.C. 
§101(16).] 

[(21) Principal place of business--The location where the 
qualifying owner or owners (as defined in paragraph (19) of this sec-
tion) of the business direct, control, and coordinate the business's daily 
operations and activities.] 

[(22) Professional services--Services of certain licensed or 
registered professions that must be purchased by state agencies under 
Government Code, Chapter 2254, Subchapter A.] 

(18) [(23)] Resident of the State of Texas-- An individual 
who [Qualifying owners are considered residents of the state if the own-
ers]: 

(A) physically resides [reside] in the state for a period 
of not less than six [12] consecutive months prior to submitting an ap-
plication for HUB certification, and lists [list] Texas as their residency 
in their most recent tax return submitted to the U.S. Internal Revenue 
Service, or; 

(B) has [have] established, to the satisfaction of the 
comptroller, a Texas domicile for a period of time sufficient to demon-
strate their intention to permanently reside in the state consistently 
over a substantial period of time. 

[(24) Respondent--A person that submits a response.] 

(19) [(25)] Response--A submission made in answer to an 
invitation for bid, request for proposal, or other purchase solicitation 
document, which may take the form of a bid, proposal, offer, or other 
applicable expression of interest. 

[(26) SBA--The U.S. Small Business Administration.] 

(20) [(27)] Subcontractor--An entity that [As defined by 
Government Code, §2251.001, this is a person who] contracts with a 
prime contractor to work or contribute toward completing work under 
a purchase order or other contract. The term does not include employ-
ees of the contractor but includes contracted workers who will work on 
the contract [for a governmental entity]. 

[(28) Subcontractor funds--Payments made to any subcon-
tractor by a prime contractor or supplier under contract with the state.] 

(21) [(29)] Size standards--Graduation and eligibility 
thresholds established by the comptroller under §20.294 (concerning 
Graduation Procedures) [HUB program consistent with the comptrol-
ler's rules which are based on the U.S. Small Business Administration's 
size standards, and based on the North American Industry Classifica-
tion System codes. These may also be used to determine eligibility 
for HUB registration]. 

(22) [(30)] Term contract--A statewide contract established 
by the comptroller as a supply source for user entities for specific com-
modities or services. 

[(31) Treasury funds--State funds subject to the custody 
and control of the comptroller and available for appropriation by the 
legislature.] 

[(32) USAS--Uniform Statewide Accounting System for 
the State of Texas.] 

(23) [(33)] Vendor Identification Number (VID)--A 
13-digit identification number used in state government to identify the 
bidder or business for payment or award of contracts, certification as 
a HUB, and [registration] on the bidders list. 

(24) [(34)] Work--Providing goods or performing services 
[on behalf of a governmental entity] pursuant to a contract. 

(25) [(35)] Working day--Normal business day of a state 
agency, not including weekends, federal or state holidays[, or days the 
state agency is declared closed by its executive officer]. 

§20.283. Evaluation of Active Participation in the Control, Opera-
tion, and Management of Entities. 

(a) In determining the extent of ["]active participation in the 
control, operation and management["] necessary for qualification as a 
HUB, the comptroller may consider all relevant evidence. In consider-
ing and applying the factors set forth in [paragraphs (1) - (10) of] this 
subsection, the comptroller will consider actual roles and responsibili-
ties of the qualifying [eligible] owners, rather than titles or statements 
of intention regarding the owners' role. Factors which may be consid-
ered include, but are not limited to: 
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(1) appearance and relative scope of responsibility of 
qualifying [HUB-eligible] owners in articles of incorporation or 
partnership formation documents; 

(2) duties and rights of shareholders or partners relative to 
operational decisions affecting the short term and long term goals of 
the business; 

(3) any restrictive language in articles of incorporation or 
partnership agreements applicable to qualifying [HUB eligible] owner; 

(4) whether any licenses, certificates, or permits required 
to operate the business are held by or in the name of the qualifying 
[HUB eligible] owner, and whether the qualifying [eligible] owner is 
qualified to hold such licenses or permits pursuant to applicable laws 
and regulations; 

(5) the percentages [percentage] of profit and [and/or] risk 
available to the qualifying [HUB eligible] owner under the corporate 
or partnership agreements; 

(6) ability of other owners or partners to dilute either the 
ownership percentage or operational powers of the qualifying [HUB 
eligible] owner; 

(7) whether the qualifying [HUB eligible] owner has full 
time employment elsewhere that might conflict with full participation 
in operation of the business; 

(8) the percentage of government versus non-government 
contracts performed by the business where the qualifying [HUB eli-
gible] owner actively participates in the bidding of the contract or the 
performance of the work; 

(9) the period of time a qualifying [HUB eligible] owner 
participated in the active management and operation of the business 
prior to the business seeking HUB status; and 

(10) whether and to what extent the HUB business shares 
management, board members, partners, employees, or other resources 
with another business in amounts or ways which might indicate that 
they are related or affiliated businesses. 

(b) The comptroller may request any additional information it 
considers necessary to evaluate [any or all of the factors in subsection 
(a)(1) - (10) of this section prior to a decision to certify] an applicant 
as a HUB. 

(c) Qualifying owners must be able to make independent and 
unilateral business decisions which guide the future and destiny of the 
business, and must be proportionately responsible for the direction and 
management of the business. Absentee or titular ownership by quali-
fying owners who do not take an active role in controlling and partici-
pating in the business is not consistent with the definition of a HUB. 

§20.284. Statewide Annual HUB Utilization Goals. 

(a) In accordance with §20.281 of this title (relating to Policy 
and Purpose) and Government Code, §2161.181 and §2161.182, each 
state agency shall make a good faith effort to utilize HUBs in contracts 
for construction, services (including professional and consulting ser-
vices) and commodities purchases. Each state agency may achieve the 
statewide and the [and/or state agency-specific] annual HUB utilization 
goals specified in the state agency's Legislative Appropriations Request 
by contracting directly with HUBs or indirectly through subcontracting 
opportunities. 

(b) The statewide HUB utilization goals [for the procurement 
categories for the State of Texas] are: 

(1) 11.2% for heavy construction other than building con-
tracts; 

(2) 21.1% for all building construction, including general 
contractors and operative builders contracts; 

(3) 32.9% for all special trade construction contracts; 

(4) 23.7% for professional services contracts; 

(5) 26.0% for all other services contracts; and 

(6) 21.1% for commodities contracts. 

(c) State agencies shall establish [their own state agency-spe-
cific] HUB utilization goals for each procurement category identified 
[outlined] in subsection (b) of this section. Agencies may [can] set their 
[state agency-specific] HUB utilization goals higher or lower than the 
statewide utilization goals. However [set out in subsection (b) of this 
section; however, at a minimum], the statewide HUB utilization goals 
shall [should] be the [each state agency's] starting point for establish-
ing state agency-specific goals. State agency-specific HUB utilization 
goals shall [should] be based on: 

(1) a state agency's fiscal year expenditures and total 
[totals] contract expenditures [expenditure]; 

(2) the availability to a state agency of HUBs in each pro-
curement category; 

(3) the state agency's historic utilization of HUBs; and 

(4) other relevant factors. 

(d) Each state agency shall make a good faith effort to assist 
HUBs in receiving a portion of the total [contract] value of all contracts 
that the state agency expects to award in a fiscal year. Factors in deter-
mining a state agency's good faith shall include: 

(1) the state agency's performance in meeting or exceed-
ing their [state agency-specific] HUB utilization goals or the statewide 
HUB utilization goals as they included as part of their legislative ap-
propriations request in accordance with Government Code, §2161.127; 
and 

(2) the state agency's adoption and implementation of the 
following procedures [taking the following factors into consideration]: 

(A) prepare and distribute information on procurement 
procedures in a manner that encourages participation in state contracts 
by all businesses; 

(B) divide proposed requisitions into reasonable lots in 
keeping with industry standards and competitive bid requirements; 

(C) where feasible, assess bond and insurance require-
ments and design requirements that reasonably permit more than one 
business to perform the work; 

(D) specify reasonable, realistic delivery schedules 
consistent with a state agency's actual requirements; 

(E) ensure that specifications, terms, and conditions re-
flect a state agency's actual requirements, are clearly stated, and do not 
impose unreasonable or unnecessary contract requirements; 

(F) provide potential bidders with referenced list of cer-
tified HUBs for subcontracting; 

(G) develop and apply a written methodology to deter-
mine whether their [any state agency-specific] HUB utilization goals 
are appropriate under the Disparity Study[, as some HUB groups have 
not been underutilized within applicable contracting categories and 
should not be included in the HUB goals for that category], or whether 
the statewide HUB utilization goals from the Disparity Study are ap-
propriate for the state agency, and taking into account the provisions of 
Government Code, §2161.002(d); 
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(H) identify potential subcontracting opportunities in 
all contracts and require a HUB subcontracting plan for contracts of 
$100,000 or more over the life of the contract (including any renewals), 
where such opportunities exist, in accordance with Government Code, 
§2161.251; [and] 

(I) seek HUB subcontracting in contracts that are less 
than $100,000 whenever possible;[.] 

(J) provide, at a state agency's option, courtesy reviews 
of respondents' HUB subcontracting plans required to be submitted 
with responses pursuant to Government Code, §2161.252; and 

(K) provide, at a state agency's option, HUB-subcon-
tracting-plan-compliance training to potential respondents during pre-
bid, pre-offer, and pre-proposal conferences. 

(e) A state agency may also demonstrate good faith under this 
section by submitting a supplemental letter with documentation to the 
comptroller with their HUB report or legislative appropriations request 
[identifying the progress,] including other relevant information, such 
as[, but not limited to the following, as prescribed by the comptroller]: 

(1) identifying the percentage of contracts (prime and sub-
contracts) awarded to businesses that are not [certified as] HUBs, but 
that are owned by economically disadvantaged persons as defined in 
Government Code, §2161.001 [that are members of groups identified 
in §20.282(19)(C) of this title (relating to Definitions)]; 

(2) demonstrating that a different goal from that identified 
in subsection (b) of this section was appropriate given the state agency's 
types of purchases; 

(3) demonstrating that a different goal was appropriate 
given the particular qualifications required by a state agency for its 
contracts; 

(4) demonstrating that a different goal was appropriate 
given that graduated HUBs cannot be counted toward the goal; or 

(5) demonstrating assistance to business entities 
[noncertified HUBs] in obtaining HUB certification [with the comp-
troller]. 

§20.285. Subcontracts. 

(a) Analyzing potential contracts of $100,000 or more. In ac-
cordance with Government Code, Chapter 2161, Subchapter F, each 
state agency that considers entering into a contract with an expected 
value of $100,000 or more [over the life of the contract (including any 
renewals)] shall, before it [the state agency] solicits responses [bids, 
proposals, offers, or other applicable expressions of interest], deter-
mine whether subcontracting opportunities are probable under the con-
tract. 

(1) State agencies shall use the following steps to deter-
mine if subcontracting opportunities are probable under the contract: 

(A) examine [examining] the scope of work to be per-
formed under the proposed contract and determine [determining] if it 
is likely that some of the work may be performed by a subcontractor; 

(B) check [research the Centralized Master Bidders 
List,] the HUB directory [Directory, the Internet, and other directories, 
identified by the comptroller,] for HUBs that may be available to 
perform the contract work; and 

(C) consider whether [a state agency may determine 
that] subcontracting is probable for only a subset of the work expected 
to be performed or the funds to be expended under the contract.[ If 
a state agency determines that subcontracting is probable on only a 

portion of a contract, it shall document its reasons in writing for the 
procurement file.] 

(2) State agencies may consider additional sources of infor-
mation regarding the probability of subcontracting, including [In addi-
tion, determination of subcontracting opportunities may include, but is 
not limited to, the following:] 

(A) [contacting other state and local agencies and in-
stitutions of higher education to obtain] information from other state 
agencies and local governments [regarding similar contracting and sub-
contracting opportunities]; and 

(B) information about past state contracts with similar 
scopes of work [reviewing the history of similar state agency purchas-
ing transactions]. 

(b) Requiring [Receipt of] HUB subcontracting plans. 

(1) If[, through the analysis in subsection (a) of this sec-
tion,] a state agency determines that subcontracting opportunities are 
probable, the solicitation [then its invitation for bids, request for pro-
posals or other purchase solicitation documents] shall state that proba-
bility and explicitly require that any response include a completed HUB 
subcontracting plan[. A bid, proposal, offer, or other expression of in-
terest to such a solicitation must include a completed HUB subcontract-
ing plan] to be considered responsive. The solicitation shall state the 
applicable HUB utilization goal, and provide information on where to 
find and how to complete the comptroller's HUB subcontracting plan 
form. 

(2) A state agency shall require [The] HUB subcontracting 
plans to [plan shall] be submitted with each [the respondent's] response. 
If a state agency permits responses to be submitted in parts, with dead-
lines for each part, the solicitation shall specify which deadline applies 
to the HUB subcontracting plan and shall [on or before the due date 
for responses, except for construction contracts involving alternative 
delivery methods. For construction contracts involving alternative de-
livery methods, the HUB subcontracting plan may be submitted up to 
24 hours following the date/time that responses are due provided that 
responses are] not open responses [opened] until after the HUB sub-
contracting plan is due [received]. 

(3) A state agency shall reject any response [Responses] 
that does [do] not include a completed and timely HUB subcontracting 
plan [in accordance with this subsection shall be rejected] due to ma-
terial failure to comply with Government Code, §2161.252(b). 

(4) If a properly submitted HUB subcontracting plan con-
tains minor deficiencies, such as [(e.g.,] failure to sign or date the plan 
or[,] failure to submit already-existing evidence that a good faith ef-
fort was completed [three HUBs were contacted)], the state agency 
may allow [contact] the respondent to cure the minor deficiency. A 
state agency may not allow a respondent to cure material deficiencies, 
including completion of a good faith effort after the response dead-
line (such as contacting minority trade organizations after the response 
deadline, or producing a description of the resources the respondent 
will use to self-perform the work) [for clarification to the plan if it con-
tains sufficient evidence that the respondent developed and submitted 
the plan in good faith]. 

(c) Completing [Requirements of] a HUB subcontracting plan. 
The HUB subcontracting plan shall consist of a completed form pre-
scribed by the comptroller, with attachments as appropriate. 

[(1) A state agency shall require a respondent to state 
whether it is a certified HUB. A state agency shall also require a 
respondent to state overall subcontracting and overall certified HUB 
subcontracting to be provided in the contract. Respondents shall 
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follow procedures in paragraph (2)(A) - (D) of this subsection when 
developing the HUB subcontracting plan.] 

[(2) The HUB subcontracting plan shall include the state 
agency's HUB goals for its HUB business plan, and shall consist of 
completed forms prescribed by the comptroller and shall include the 
following:] 

[(A) certification that respondent has made a good faith 
effort to meet the requirements of this section;] 

[(B) identification of the subcontractors that will be 
used during the course of the contract;] 

[(C) the expected percentage of work to be subcon-
tracted; and] 

[(D) the approximate dollar value of that percentage of 
work.] 

[(3) The successful respondent shall provide all additional 
documentation required by the state agency to demonstrate compliance 
with good faith effort requirements prior to contract award. If the suc-
cessful respondent fails to provide supporting documentation (phone 
logs, fax transmittals, electronic mail, etc.) within the timeframe speci-
fied by the state agency to demonstrate compliance with this subsection 
prior to contract award, that respondent's bid/proposal shall be rejected 
for material failure to comply with advertised specifications and state 
law.] 

(d) Demonstrating [Establishing] good faith in the develop-
ment of a HUB subcontracting plan. The HUB subcontracting plan 
must demonstrate that the respondent developed it in good faith. For 
each part of the work that the solicitation identified as a probable sub-
contracting opportunity and each part of the work that the respondent 
actually intends to subcontract, the respondent must demonstrate its 
good faith development of a HUB subcontracting plan by a method de-
scribed in paragraphs (1)-(4) of this subsection [effort by respondent]. 

(1) Solicitation Method. To complete the solicitation 
method, the respondent shall comply with all requirements of this 
clause. [Any person submitting a bid, proposal, offer or other appli-
cable expression of interest in obtaining a contract with the state shall 
submit a completed HUB subcontracting plan demonstrating evidence 
of good faith effort in developing that plan. Good faith effort shall 
be shown through utilization of the methods specified below, and in 
full conformance with all directions for demonstration and submission 
specified in the HUB subcontracting plan forms prescribed by the 
comptroller.] 

(A) The respondent shall divide [Divide] the [contract] 
work into reasonable lots or portions [to the extent] consistent with 
prudent industry practices. 

(B) The respondent shall notify, in writing, at least two 
trade organizations or development centers that serve economically 
disadvantaged persons, of the subcontracting opportunities that the re-
spondent intends to subcontract. [Provide written justification of the 
selection process if the selected subcontractor is not a HUB.] 

(C) The respondent shall notify, in writing, at least three 
HUBs of the subcontracting opportunities that the respondent intends to 
subcontract. The respondent shall provide the notice described in this 
subclause to three or more HUBs per subcontracting opportunity that 
provide the type of work required. [Provide documentation of meeting 
one or more of the following requirements:] 

[(i) notify trade organizations or development 
centers that serve members of groups identified in §20.282(19)(C) of 
this title (relating to Definitions) according to methods established 

by the comptroller to assist in identifying HUBs by disseminating 
subcontracting opportunities to their membership/participants. The 
notice shall, in all instances, include the scope of work, information 
regarding location to review plans and specifications, information 
about bonding and insurance requirements, and identify a contact per-
son. Respondent must provide notice to organizations or development 
centers no less than seven (7) working days prior to submission of the 
response unless circumstances require a different time period, which 
is determined by the state agency and documented in the contract file. 
The respondent must document compliance with this subsection on 
the forms prescribed by the comptroller in the manner directed on 
such forms;] 

[(ii) submit documentation that 100% of all avail-
able subcontracting opportunities will be performed by one or more 
HUBs; or] 

[(iii) submit documentation that one or more HUB 
subcontractors will be utilized and that the total value of those subcon-
tracts will meet or exceed the statewide goal for the appropriate contract 
category found in §20.284(b) of this title (relating to Statewide Annual 
HUB Utilization Goals), or the state agency-specific goal for the con-
tracting category established by the procuring state agency, whichever 
is higher. When utilizing this demonstration method, HUB subcontrac-
tors with which the respondent has existing contracts that have been 
in place for more than five years can not be claimed for purposes of 
demonstrating that the applicable goal has been met or exceeded.] 

(D) The notices required by subparagraphs (B) and (C) 
of this paragraph shall include the scope of work, information regarding 
location to review plans and specifications, information about bonding 
and insurance requirements, required qualifications, and other contract 
requirements and identify a contact person. [Provide documentation of 
meeting one or more of the following requirements:] 

[(i) notify at least three (3) HUB businesses of the 
subcontracting opportunities that the respondent intends to subcontract. 
The respondent shall provide the notice described in this section to 
three or more HUBs per each subcontracting opportunity that provide 
the type of work required for each subcontracting opportunity identi-
fied in the contract specifications or any other subcontracting opportu-
nity the respondent cannot complete with its own equipment, supplies, 
materials, and/or employees. The notification shall be in writing, and 
the respondent must document the HUBs contacted on the forms pre-
scribed by the comptroller. The notice shall, in all instances, include the 
scope of the work, information regarding the location to review plans 
and specifications, information about bonding and insurance require-
ments, and identify a contact person. The notice shall be provided to 
potential HUB subcontractors at least seven (7) working days prior to 
submission of the respondent's response, unless circumstances require 
a different time period, which is determined by the state agency and 
documented in the contract file;] 

[(ii) submit documentation that 100% of all avail-
able subcontracting opportunities will be performed by one or more 
HUBs; or] 

[(iii) submit documentation that one or more HUB 
subcontractors will be utilized and that the total value of those subcon-
tracts will meet or exceed the statewide goal for the appropriate con-
tract category found in §20.284(b) of this title, or the state agency-spe-
cific goal for the contracting category established by the procuring 
state agency, whichever is higher. When utilizing this demonstration 
method, HUB subcontractors with which the respondent has existing 
contracts that have been in place for more than five years can not be 
claimed for purposes of demonstrating that the applicable goal has been 
met or exceeded.] 
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(E) The respondent shall provide the notices required 
by subparagraphs (B) and (C) of this paragraph at least seven working 
days prior to submission of the response. Neither the day on which the 
notice is sent nor the day on which the respondent submits its response 
count as one of the required seven working days. A state agency may 
determine that circumstances require a different time period than seven 
working days but must notify potential vendors of the requirement and 
document the justification in the contract file. 

(F) The respondent shall submit documentation of hav-
ing provided the notices required by subparagraphs (B) and (C) of this 
paragraph, including copies of relevant correspondence with the recip-
ients, with its HUB subcontracting plan. 

(G) If the respondent selects a non-HUB business to 
perform a subcontract instead of a HUB that bid for the same subcon-
tract work, the respondent shall include a written justification for the 
selection in its HUB subcontracting plan. 

(H) The respondent shall retain documentation of its 
compliance with each aspect of the solicitation method and submit it 
to the state agency upon request. 

(2) All-HUB-Subcontractors Method. The respondent 
may use the all-HUB-subcontractors method to demonstrate a good 
faith effort for any subcontracting opportunity by submitting documen-
tation that 100% of subcontracting opportunities will be performed 
by HUBs. [The respondent shall use the comptroller's Centralized 
Master Bidders List, the HUB Directory, Internet resources, and/or 
other directories as identified by the comptroller or the state agency 
when searching for HUB subcontractors. Respondents may utilize the 
services of minority, women, and community organizations contractor 
groups, local, state, and federal business assistance offices, and other 
organizations that provide assistance in identifying qualified applicants 
for the HUB program who are able to provide all or select elements 
of the HUB subcontracting plan.] 

(3) Meeting-or-Exceeding-HUB-Goal Method. The re-
spondent may use the meeting-or-exceeding-HUB-goal method to 
demonstrate a good faith effort for any subcontracting opportunity 
by submitting documentation that it will utilize one or more HUBs 
to perform subcontracts with a total value that will meet or exceed 
the HUB utilization goal identified by the procuring state agency in 
the solicitation. [In making a determination if a good faith effort has 
been made in the development of the required HUB subcontracting 
plan, a state agency may require the respondent to submit supporting 
documentation explaining how the respondent has made a good faith 
effort according to each criterion listed in subsection (c)(2)(A) - (D) of 
this section. The documentation shall include at least the following:] 

[(A) how the respondent divided the contract work into 
reasonable lots or portions consistent with prudent industry practices;] 

[(B) how the respondent's notices contain adequate in-
formation about bonding, insurance, the availability of plans, the speci-
fications, scope of work, required qualifications and other requirements 
of the contract allowing reasonable time for HUBs to participate effec-
tively;] 

[(C) how the respondent negotiated in good faith with 
qualified HUBs, not rejecting qualified HUBs who were also the best 
value responsive bidder;] 

[(D) how the respondent provided notice to trade orga-
nizations or development centers to assist in identifying HUBs by dis-
seminating subcontracting opportunities to their membership/partici-
pants;] 

[(E) for contracts subject to paragraph (1)(D)(ii) of this 
subsection, which HUBs were contracted to perform the subcontracting 
services for each subcontracting opportunity; and] 

[(F) for contracts subject to paragraph (1)(D)(iii) of this 
subsection, which contractor(s) were utilized to perform the subcon-
tracting opportunities, and the relevant dates for the respondent's con-
tractual agreements with the contractor(s).] 

(4) Self-performing Method. The respondent may use the 
self-performing method to demonstrate a good faith effort for any sub-
contracting opportunity by providing a statement of how it intends to 
fulfill the entire contract, including each subcontracting opportunity, 
with its own equipment, supplies, materials, and employees. The re-
spondent shall provide the following if requested by the procuring state 
agency: [A respondent's participation in a Mentor-Protégé Program un-
der Government Code, §2161.065, and the submission of a protégé as a 
subcontractor in the HUB subcontracting plan constitutes a good faith 
effort for the particular area to be subcontracted with the protégé. When 
submitted, state agencies may accept a Mentor-Protégé Agreement that 
has been entered into by the respondent (mentor) and a certified HUB 
(protégé). The state agency shall consider the following in determining 
the respondent's good faith effort:] 

(A) evidence of existing staffing to meet contract objec-
tives; [if the respondent has entered into a fully executed Mentor-Pro-
tégé Agreement that has been registered with the comptroller prior to 
submitting the plan, and] 

(B) monthly payroll records showing employees en-
gaged in the contract; [if the respondent's HUB subcontracting plan 
identifies the areas of subcontracting that will be performed by the 
protégé.] 

(C) on-site reviews of company headquarters or work 
site where services are to be performed; and 

(D) documentation proving employment of qualified 
personnel holding the necessary licenses and certificates required to 
perform the work. 

(5) Subcontracting to a HUB Protégé. If the respondent is a 
mentor in a mentor-protégé agreement that is registered with the comp-
troller under §20.298 of this title (relating to Mentor-Protégé Program), 
the respondent may demonstrate a good faith effort for any subcon-
tracting opportunity by subcontracting the work to its protégé. [If the 
respondent is able to fulfill all of the potential subcontracting oppor-
tunities identified with its own equipment, supplies, materials and/or 
employees, respondent must sign an affidavit and provide a statement 
explaining how the respondent intends to fulfill each subcontracting 
opportunity. The respondent must agree to provide the following if re-
quested by the state agency:] 

jectives;] 
[(A) evidence of existing staffing to meet contract ob-

[(B) monthly payroll records showing company staff 
fully engaged in the contract;] 

[(C) on site reviews of company headquarters or work 
site where services are to be performed; and] 

[(D) documentation proving employment of qualified 
personnel holding the necessary licenses and certificates required to 
perform the work.] 

(6) The respondent shall use the HUB directory to identify 
HUBs. If the respondent uses any alternate source, it accepts the risk 
that its HUB subcontracting plan may be noncompliant due to inaccu-
rate HUB certification information. 
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(e) Accepting or rejecting [Reviewing] the HUB subcontract-
ing plan. The state agency shall review the respondent's HUB sub-
contracting plan [shall be reviewed and evaluated] prior to [contract] 
award. The HUB subcontracting plan [and, if accepted,] shall be in-
corporated into [become a provision of] the state agency's contract. 
The agency and contractor may agree to revise [Revisions necessary to 
clarify and enhance information submitted in] the submitted [original] 
HUB subcontracting plan for clarity and maximum HUB utilization 
[may be made in an effort to determine good faith effort]. State agen-
cies shall review the documentation submitted by the respondent to 
determine if the respondent made a good faith effort [has been made 
in accordance with this section]. If the state agency determines that a 
[submitted] HUB subcontracting plan was not developed in good faith 
or the good faith effort was incomplete, the state agency shall reject 
[treat that determination as a material failure to comply with adver-
tised specifications, and] the [subject] response [(bid, proposal, offer, 
or other applicable expression of interest) shall be rejected]. The state 
agency shall document the reasons for rejection [shall be recorded] in 
the contract [procurement] file. 

(f) Contractor [Maintaining] records. The contractor 

[(1)] [Prime contractors] shall maintain [business] records 
documenting its compliance with the HUB subcontracting plan [and 
shall submit a compliance report to the contracting state agency 
monthly, in the format required by the comptroller. The compliance 
report submission shall be required as a condition for payment]. 

[(2) During the term of the contract, the state agency shall 
monitor the HUB subcontracting plan monthly to determine if the value 
of the subcontracts to HUBs meets or exceeds the HUB subcontracting 
provisions specified in the contract. Accordingly, state agencies shall 
audit and require a prime contractor to report to the state agency the 
identity and the amount paid to its subcontractors in accordance with 
§20.287(b) of this title (relating to State Agency Reporting Require-
ments). If the prime contractor is meeting or exceeding the provisions, 
the state agency shall maintain documentation of the prime contrac-
tor's efforts in the contract file. If the prime contractor fails to meet 
the HUB subcontracting provisions specified in the contract, the state 
agency shall notify the prime contractor of any deficiencies. The state 
agency shall give the prime contractor an opportunity to submit docu-
mentation and explain to the state agency why the failure to fulfill the 
HUB subcontracting plan should not be attributed to a lack of good 
faith effort by the prime contractor.] 

(g) Progress assessment reports. The contractor shall submit a 
progress assessment report to the state agency with each invoice, in the 
format required by the comptroller. A state agency may, at its option, 
allow electronic submissions of the compliance report required by this 
subsection so long as the electronically-submitted compliance reports 
are in the format and contain all information required by the comptrol-
ler. The progress assessment report shall be a condition for payment. 
[Monitoring HUB subcontracting plan during the contract.] 

[(1) If the selected respondent decides to subcontract any 
part of the contract in a manner that is not consistent with its HUB sub-
contracting plan, the selected respondent must comply with provisions 
of this section and submit a revised HUB subcontracting plan before 
subcontracting any of the work under the contract. If the selected re-
spondent subcontracts any of the work without prior authorization and 
without complying with this section, the selected respondent is deemed 
to have breached the contract and is subject to any remedial actions pro-
vided by Government Code, Chapter 2161, other applicable state law 
and this section. Agencies shall report nonperformance relative to its 
contracts to the comptroller in accordance §20.509 of this title (relating 
to Performance Reporting).] 

[(2) If at any time during the term of the contract, the se-
lected respondent desires to make changes to the approved HUB sub-
contracting plan, proposed changes must be received for prior review 
and approval by the state agency before changes will be effective un-
der the contract. The selected respondent must comply with provisions 
of this section, relating to developing and submitting a subcontracting 
plan for substitution of work or of a subcontractor, prior to any alter-
natives being approved under the HUB subcontracting plan. The state 
agency shall approve changes by amending the contract or by another 
form of written state agency approval. The reasons for amendments or 
other written approval shall be recorded in the procurement file.] 

[(3) If a state agency expands the original scope of work 
through a change order or contract amendment, including a contract 
renewal that expands the scope of work, the state agency shall de-
termine if the additional scope of work contains additional probable 
subcontracting opportunities not identified in the initial solicitation. If 
the state agency determines probable subcontracting opportunities ex-
ist, the state agency will require the selected respondent to submit a 
HUB subcontracting plan/revised HUB subcontracting plan for the ad-
ditional probable subcontracting opportunities.] 

[(4) To determine if the prime contractor is complying with 
the HUB subcontracting plan, the state agency may consider the fol-
lowing:] 

[(A) whether the prime contractor gave timely notice to 
the subcontractor regarding the time and place of the subcontracted 
work;] 

[(B) whether the prime contractor facilitated access to 
the resources needed to complete the work; and] 

[(C) whether the prime contractor complied with the ap-
proved HUB subcontracting plan.] 

[(5) If a determination is made that the prime contractor 
failed to implement the HUB subcontracting plan in good faith, the 
state agency, in addition to any other remedies, may report nonperfor-
mance to the comptroller in accordance with §20.585 of this title (re-
lating to Debarment) and §20.586 of this title (relating to Procedures 
for Investigations and Debarment). In addition, if the prime contrac-
tor failed to implement the HUB subcontracting plan in good faith, the 
state agency may revoke the contract for breach of contract and make 
a claim against the prime contractor.] 

[(6) State agencies shall review their procurement proce-
dures to ensure compliance with this section.] 

(h) Monitoring HUB subcontracting plan compliance. 

(1) During the term of the contract, the state agency shall 
monitor the contractor's subcontracting by reviewing HUB progress as-
sessment reports to determine whether it complies with the HUB sub-
contracting plan. The state agency shall perform monitoring at inter-
vals corresponding to invoice submissions. The state agency shall de-
termine if the value of the payments to HUBs meets or exceeds the 
HUB subcontracting plan. The state agency shall document the con-
tractor's performance in the contract file. 

(2) To determine if the contractor is complying with the 
HUB subcontracting plan, the state agency may consider the following: 

(A) whether the contractor gave timely notice to the 
subcontractor regarding the time and place of the subcontracted work; 

(B) whether the contractor facilitated access to the re-
sources needed to complete the work; and 

(C) any other information the state agency considers 
relevant. 
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(3) If the contractor fails to comply with the HUB subcon-
tracting plan, the state agency shall notify the contractor of the defi-
ciencies and give the contractor an opportunity to submit documenta-
tion and explain why its failure to fulfill the HUB subcontracting plan 
should not be attributed to a lack of good faith effort by the contractor. 
Any deficiencies identified by the state agency must be rectified by the 
contractor prior to the next reporting period. 

(4) The state agency shall report failure to comply with 
the HUB subcontracting plan to the comptroller in accordance with 
§20.509 of this title (relating to Vendor Performance Reporting). If 
the state agency determines that the contractor failed to implement the 
HUB subcontracting plan in good faith, the state agency may, in ad-
dition to any other remedies, bar the contractor from further contract-
ing opportunities with the agency. The state agency may also report 
nonperformance to the comptroller for consideration for possible de-
barment pursuant to Government Code, §2155.077. A debarment for 
failure to implement the HUB subcontracting plan may be for a period 
of no more than five years. 

(i) Revising the HUB subcontracting plan. 

(1) Before the contractor performs or subcontracts any part 
of the contract in a manner that is not consistent with its HUB subcon-
tracting plan, it shall submit a revised HUB subcontracting plan to the 
state agency. Failure to comply with this section may be deemed a 
breach of the contract subject to any remedies provided by Govern-
ment Code, Chapter 2161 and other applicable law. 

(2) The state agency may approve requested changes to the 
HUB subcontracting plan by amending the contract. The reasons for 
amending the HUB subcontracting plan shall be recorded in the con-
tract file. 

(3) If a state agency expands the scope of work through 
a change order or contract amendment, including a renewal that ex-
pands the scope of work, it shall determine if the additional scope of 
work contains additional probable subcontracting opportunities. If the 
state agency determines probable subcontracting opportunities exist, 
the state agency shall require the contractor to submit a revised HUB 
subcontracting plan for the additional probable subcontracting oppor-
tunities. 

§20.286. State Agency Planning Responsibilities. 
(a) Agencies are required to prepare a written HUB business 

plan, which shall provide for increasing the utilization [use] of HUBs 
in purchasing, and in public works contracts in accordance with Gov-
ernment Code, §2161.123. 

(b) Pursuant to Government Code, §2161.003, state agencies 
shall adopt the comptroller's rules related to administering Government 
Code, Chapter 2161, Subchapters B and C. 

(c) Agencies must include a detailed report with their 
legislative appropriations request that shows the extent to which the 
agency complied with Government Code, Chapter 2161, and the rules 
of the comptroller relating to HUBs [identifying Good Faith Effort 
compliance]. The report should include the state agency's effort to 
identify HUBs for contracts and subcontracts, the agency's utilization 
of HUBs, and the [state] agency's successes and shortfalls at increasing 
[to increase] HUB participation. 

§20.287. State Agency Reporting Requirements. 
(a) Non-treasury funds. State agencies will report to the comp-

troller, not later than March 15 of each year regarding the previous 
six-month period and on September 15 of each year regarding the pre-
ceding fiscal year, the payments made for the purchase of goods and 

services awarded and actually paid from non-treasury funds by the state 
agency. The report shall include information requested by the comp-
troller and shall be in a form prescribed by the comptroller. State agen-
cies' purchases from state term contracts or group [contracts/group] 
purchases which are paid from non-treasury funds must be identified 
on the report as such so that they may be reflected on the comptroller's 
report of its own purchases. 

(b) Monthly information. State agencies shall maintain[,] and 
compile monthly[,] information relating to the [state agency's and each 
of its operating division's] use of HUBs by the agency and each of 
their operating divisions, including information regarding subcontrac-
tors and suppliers. [This information shall include but is not limited to 
the information required in this section. On a monthly basis, state agen-
cies shall require their prime contractor to report to the state agency the 
identity and amount paid to each HUB and non-HUB subcontractor to 
whom the prime contractor has awarded a subcontract for the purchase 
of supplies, materials and equipment. Prime contractors shall report to 
the applicable state agency the progress payments made to subcontrac-
tors and suppliers each month in which such payment is made.] 

(c) Spending totals. State agencies will report to the comp-
troller, not later than March 15 of each year regarding the previous 
six-month period and on September 15 of each year regarding the pre-
ceding fiscal year, the total dollar amount of HUB and non-HUB con-
tracting and subcontracting participation in all of the agencies' con-
tracts for the purchase of goods, services and public works [payments]. 
State agencies must include contracting and subcontracting participa-
tion paid from treasury and non-treasury funds. 

(d) Group purchasing report. State agencies that participate 
in a group purchasing program under Government Code, §2155.144 
[§2155.134] shall submit [include] a separate report to the comptroller, 
not later than March 15 of each year regarding the previous six-month 
period and September 15 of each year regarding the preceding fiscal 
year, of purchases that are made through the group purchasing program 
and shall report the dollar amount of each purchase that is allocated to 
the reporting state agency. 

(e) Consolidated report. The comptroller shall prepare a con-
solidated report based on a compilation and analysis of the reports 
submitted by each state agency and other information available to the 
comptroller. These reports of HUB purchasing and contracts shall form 
a record of each state agency's purchases in which the state agency se-
lected the contractor. If the contractor was selected by the comptroller 
as part of its state term contract program, the purchase will be reflected 
on the comptroller's report of its own purchases. The comptroller re-
port will contain the following information: 

(1) the total dollar amount of payments made by each state 
agency; 

(2) the total number of HUBs [actually] paid by each state 
agency; 

(3) the total number of contracts awarded to HUBs by each 
state agency; 

(4) the number of responses [bids] received from HUBs by 
each state agency; and 

(5) the graduation rate [rates] of HUBs as defined in 
§20.294 of this title (relating to Graduation Procedures) [for the groups 
identified in §20.282 (19)(C) of this title (relating to Definitions) and 
certified by the comptroller]. 

(f) Report to legislature. On May 15 of each year, the comp-
troller shall submit the consolidated report regarding the previous six-
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month period and on November 15 of each year regarding the preced-
ing fiscal year to the presiding officer of each house of the legislature, 
the members of the legislature and the joint select committee. 

(g) Determination of HUB expenditures. State agencies shall 
report as HUB expenditures [will receive HUB credit for] the total pay-
ments made [awarded] directly to certified prime and subcontractor 
[subcontract] HUBs under the Vendor Identification Number in the 
comptroller's HUB directory as follows: [Directory. When the prime 
contractor is a HUB, it must perform at least 25% of the total value of 
the contract with its own or leased employees, as defined by the Internal 
Revenue Service, in order for the state agency to receive 100% HUB 
credit for the entire contract. A prime that is a HUB may subcontract 
up to 75% of the contract with HUBs or non-HUB subcontractors. If 
a prime HUB contractor's HUB subcontracting plan identifies that it is 
planning to perform less than 25% of the total value of contract with its 
employees, the state agency will receive HUB credit for the value of 
the contract that was actually performed by the prime HUB contractor 
and its HUB subcontractors. To obtain HUB credit, the state agency 
must report its HUB subcontracting expenditures to the comptroller in 
accordance with subsection (c) of this section.] 

(1) A state agency shall report as HUB expenditures pay-
ments made to prime and subcontractor HUBs who were certified for 
at least one day during the reporting period. 

(2) When the prime contractor is a HUB, it must perform 
at least 25% of the total value of the contract with its own or leased 
employees, as defined by the Internal Revenue Service, in order for 
the state agency to report all payments to the prime contractor for the 
contract as HUB expenditures If a HUB prime contractor performs less 
than 25% of the total value of contract with its employees or leased 
employees, the state agency shall only report as HUB expenditures the 
value of the contract that was actually performed by the contractor and 
its HUB subcontractors. 

[(h) Any prime HUB contractor that seeks to satisfy the good 
faith effort requirement shall report to the state agency the identity and 
amount paid to each HUB each month in which such payment is made. 
The report will include the volume of work performed under the con-
tract, the portion of the work that was performed with its employees, 
non-HUB contractors and other HUB contractors. The state agency 
may request payment documentation in accordance with subsection (b) 
of this section and the HUB subcontracting plan that confirms the per-
formance of the contractor. The state agency shall discuss the perfor-
mance of the contractor and document the contractor's performance in 
the contract file. Any deficiencies will be identified by the state agency 
and must be rectified prior to the next reporting period by the contrac-
tor.] 

§20.288. Certification Process. 

(a) A business seeking certification as a HUB must submit an 
application through the online HUB certification system [to the comp-
troller in a form prescribed by the comptroller], affirming under penalty 
of perjury that the business qualifies as a HUB. 

(b) If requested by the comptroller, the applicant must provide 
any and all materials and information necessary to demonstrate a qual-
ifying owner's [an economically disadvantaged person's] active partic-
ipation in the control, operation, and management of the HUB. 

(c) A [It shall be the burden of the] person claiming Texas res-
idency must [to] prove residency [their] status by submitting: [through 
submission of adequate and appropriate documentation. Such docu-
mentation may include, but is not limited to,] 

(1) a current valid Texas driver's license or I.D. card; and[, 
voter registration card showing Texas address,] 

(2) additional evidence of residency satisfactory to the 
comptroller, such as an appraisal statement for Texas real property 
(including whether a homestead exemption was claimed for that real 
property)[,] or most recent paid utility statements. 

(d) The comptroller shall certify the applicant as a HUB or pro-
vide the applicant with written justification of its denial of certification 
within 90 days after the date the comptroller receives an [a satisfacto-
rily completed] application [from the applicant]. 

(e) [(d)] The comptroller [reviews and evaluates applications, 
and] may reject an application based on one or more of the following: 

(1) the application is not satisfactorily completed; 

(2) the applicant does not meet the requirements of the def-
inition of HUB; 

(3) the application contains false information; 

(4) the applicant does not provide required information in 
connection with the certification review conducted by the comptroller; 
or 

(5) the applicant has an unfavorable [applicant's] record of 
performance on [any] prior contracts with the state. 

(f) [(e)] The comptroller may approve the existing certification 
program of one or more local governments or nonprofit organizations 
in this state that certify historically underutilized businesses, minority 
business enterprises, women's business enterprises, or disadvantaged 
business enterprises that substantially fall under the same definition, to 
the extent applicable for HUBs found in Government Code, §2161.001, 
and maintain them on the comptroller's HUB directory [Historically 
Underutilized Businesses List], if the local government or nonprofit 
organization: 

(1) meets or exceeds the standards established by the 
comptroller [as set out in this subchapter;] and 

(2) agrees to the terms and conditions as required by statute 
relative to the agreement between the local government or [and/or] non-
profits for the purpose of certification of HUBs. 

(g) [(f)] The agreement in subsection (f) [(e)] of this section 
must take effect immediately and contain conditions as follows: 

(1) allow for automatic certification of businesses certified 
by the local government or nonprofit organization as prescribed by the 
comptroller; 

(2) provide for the efficient updating of the HUB directory 
[comptroller database containing information about HUBs and poten-
tial HUBs as prescribed by the comptroller]; 

(3) provide for a method by which the comptroller may ef-
ficiently communicate with businesses certified by the local govern-
ment or nonprofit organization; 

(4) provide those businesses with information about the 
state's Historically Underutilized Business Program; and 

(5) require that a local government or nonprofit organiza-
tion that enters into an agreement under subsection (f) [(e)] of this sec-
tion, complete the certification of an applicant with written justification 
of its certification denial within the period established by the comptrol-
ler in its rules for certification. 

(h) [(g)] The comptroller will not accept the certification 
of a local government or nonprofit organization that charges money 
for the certification of businesses to be listed on the HUB directory 
[Historically Underutilized Business List maintained by the comptrol-
ler]. 
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(i) [(h)] The comptroller may terminate an agreement made 
under this section if a local government or nonprofit organization fails 
to meet the standards established by the comptroller for certifying 
HUBs. In the event of the termination of an agreement, those HUBs 
[HUB's] that were certified as a result of the agreement will maintain 
their HUB status during the fiscal year in which the agreement was 
in effect. Businesses which [Those HUB's who] are removed from 
the HUB directory [list] as a result of the termination of an agreement 
with a local government or nonprofit organization may apply [directly] 
to the comptroller for certification [as a HUB]. 

[(i) The comptroller will send all certified HUBs an orientation 
packet including a certificate, description of certification value/signifi-
cance, list of state agency purchasers, and information regarding elec-
tronic commerce, the Texas Marketplace, and the state procurement 
process.] 

(j) The certification is valid for a four-year period beginning 
on the date the comptroller certifies [TPASS certified] the applicant as 
a HUB. If the certification was granted by an organization other than 
the comptroller under subsections (f) and (g) of this section, it is valid 
for the period granted by that organization. 

§20.289. Protests. 

An applicant may protest the comptroller's denial or revocation of 
certification [its application] by filing a [written] protest through the 
online HUB certification system [with the comptroller] within 30 days 
after the date the comptroller sent notice of the denial or revocation 
[disposition] to the applicant. [Comptroller staff will then prepare a 
recommendation for review by the director of the TPASS division 
of the comptroller.] The [decision of the] director will consider the 
protest and issue a [is] final decision. The director's decision shall be 
the final administrative action of the comptroller. 

§20.290. Recertification. 

Upon expiration of the four-year period, a HUB [HUBs] that desires 
recertification must: 

(1) submit an application through the online HUB certifi-
cation system [return a completed recertification form as provided by 
the comptroller]; and 

(2) comply with the requirements specified in §20.288 of 
this title (relating to the Certification Process) which apply to the re-
certification process. 

§20.291. Revocation. 

(a) The comptroller shall revoke the certification of a HUB if 
the comptroller determines that a business does not meet the definition 
of HUB or that the business fails to provide requested information in 
connection with a certification review conducted by the comptroller. 
The comptroller shall provide the business with written notice of the 
proposed revocation. A HUB shall [Applicants] have 30 days from re-
ceipt of the written notice to provide written documentation through 
the online HUB certification system stating the basis for disputing the 
[grounds for] revocation. [The applicant shall also submit documenta-
tion to address the deficiencies identified in the notice.] The comptrol-
ler shall evaluate the documentation to determine [confirm] the HUB's 
[applicant's] eligibility, and[. The comptroller shall] provide the appli-
cant with written notification of the decision. [their certification status. 
If an applicant's certification is revoked, the applicant may appeal to 
the director of the TPASS division of the comptroller within 14 days 
of receipt of written notice of the revocation. Upon receipt of the ap-
plicant's request for appeal, the director will render a decision on the 
appeal within 30 days of receipt of the written appeal. The decision of 
the director is final.] 

(b) If a HUB is barred from participating in state contracts in 
accordance with Government Code, §2155.077, the comptroller shall 
revoke the certification of that business for a period commensurate with 
the debarment period. 

(c) Businesses that have had their HUB status revoked may not 
be included in meeting statewide or state agency HUB utilization goals 
after the end of the last reporting period in which they held certification 
for at least one day. 

§20.292. Certification and Compliance Reviews. 

(a) The comptroller will conduct certification reviews of appli-
cants and compliance reviews of certified HUBs. The comptroller may 
perform random or targeted compliance desk, virtual, or in-person, on-
site reviews. The comptroller may [of certified businesses by auditing 
them to] verify the information submitted by a business is accurate, and 
the business continues to meet all HUB eligibility requirements after 
certification has been granted. [Certification is subject to revocation if 
it is determined that a business does not qualify as an HUB.] Certifica-
tion and compliance reviews of any business may be conducted upon 
determining a review is warranted. 

(b) Businesses subject to certification and compliance reviews 
must provide the comptroller with any information requested to verify 
the [certification] eligibility of the business. 

(c) The applicant's business documentation shall be reviewed 
to substantiate the required level of participation and control, and must 
demonstrate responsibility in the critical areas of the business' opera-
tion[. Eligible owners must be able to make independent and unilateral 
business decisions which guide the future and destiny of the business, 
and must be proportionately responsible for the direction and manage-
ment of the business. The eligible owner's level of participation in the 
business will be evaluated] as set forth in §20.283 of the title (relating 
to Evaluation of Active Participation in the Control, Operation, and 
Management of Entities). [Absentee or titular ownership by eligible 
owners who do not take an active role in controlling and participating 
in the business is not consistent with the definition of a HUB.] 

(d) If a [The] business does not [must] meet all eligibility 
[other certification and compliance] requirements or does not provide 
requested information within the timeframe specified by the comp-
troller, the business will be denied certification or have its certification 
revoked [identified in the comptroller's HUB Policies and Procedures 
used to determined eligibility]. 

§20.293. [Texas] Historically Underutilized Business [Certification] 
Directory. 

The comptroller provides an online HUB directory that is updated daily 
to indicate current certification status. Access to the HUB directory is 
free and open to the public. [shall compile in the most cost-efficient for-
mat a directory of businesses certified as HUBs. The comptroller shall 
update the directory as necessary to maintain its accuracy. The comp-
troller shall provide a copy to state agencies, local governments and the 
public on a cost recovery basis upon receipt of a written request. The 
comptroller shall provide access to the directory either electronically or 
in hard copy, on CD, magnetic tape, or other portable electronic media, 
depending on the needs of each state agency. The comptroller and state 
agencies shall use the directory in conjunction with the comptroller's 
bidders list to solicit bids from certified HUBs for state purchasing and 
public works contracts.] 

§20.294. Graduation Procedures. 

(a) Size Standards. A HUB shall graduate [be graduated] from 
being eligible for [used to fulfill] HUB certification [procurement uti-
lization goals] when it has maintained gross receipts or total employ-
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ment levels during four consecutive years which, including all affili-
ates, exceed the U.S. Small Business Administration [SBA] size stan-
dards set forth in 13 CFR Part 121.[, §121.201 for the following cate-
gories:] 

[(1) heavy construction other than building construction;] 

[(2) building construction, including general contractors 
and operative builders;] 

[(3) special trade construction;] 

[(4) medical, financial, and accounting services;] 

[(5) architectural, engineering and surveying services;] 

[(6) other services including legal services;] 

[(7) commodities wholesale; and] 

[(8) commodities manufacturers.] 

(b) Graduation. Businesses [Firms] that achieve the size stan-
dards identified in subsection (a) of this section [will be assumed to] 
have reached a competitive status in overcoming the effects of dis-
crimination. The comptroller shall review, as part of the certification 
or recertification process, the financial revenue or relevant data of a 
business [firms] to determine whether the size standards identified in 
subsection (a) of this section have been achieved. When the comptrol-
ler determines that the business exceeds the applicable size standard, 
the comptroller shall inform the business that it has graduated and is 
no longer certified as a HUB, and shall remove the business from the 
HUB directory. 

(c) Effects of Graduation. 

(1) Businesses that have graduated from the HUB program 
[in accordance with this section, or that have been decertified in accor-
dance with this division,] may not be included in meeting statewide or 
state agency HUB utilization goals after the end of last reporting period 
in which they held certification for at least one day. 

[(d) The comptroller shall review the SBA size standards 
each fiscal year to determine the need to reassess HUB graduation size 
standards and make any appropriate changes needed.] 

(2) [(e)] A business [HUB] that has graduated [pursuant to 
this section] or does not qualify as a HUB under [§20.282(11) and (19) 
of] this title [(relating to Definitions)], shall be eligible to reapply for 
HUB certification only after demonstrating that it meets [they meet] 
the qualifications for HUB, including the [graduation] size standards. 

(3) A business is considered a successor in interest if it has 
acquired substantially all of the assets and liabilities of another busi-
ness. The application of the successor in interest to a HUB that has 
graduated will be treated as a reapplication of the HUB. The successor 
in interest applicant must show that it meets the size standards before 
it is considered eligible to apply. 

[(f) If a HUB is mentoring two or more protégé businesses 
when it reaches the graduation size standards set forth in subsection 
(a) of this section, it may petition the director of the TPASS division of 
the comptroller for a one-year extension of HUB status. The granting 
of such extension shall be solely at the discretion of the director.] 

§20.297. HUB Forum Programs for State Agencies. 

(a) In accordance with Government Code, §2161.066, the 
comptroller shall design a program of forums in which HUBs are in-
vited by state agencies to deliver technical and business presentations 
that demonstrate their capability to do business with the state agency: 

(1) to senior managers and procurement personnel at state 
agencies that acquire goods and services of a type supplied by the 
HUBs; and 

(2) to prime contractors or vendors with the state who may 
be subcontracting for goods and services of a type supplied by the 
HUBs. 

(b) Each state agency with a biennial appropriation exceeding 
$10 million shall participate in the forums by sending senior managers 
and procurement personnel to attend relevant presentations. The state 
agency will inform their prime contractors or vendors about presen-
tations relevant to subcontracting opportunities for HUBs and small 
businesses. The comptroller and each agency that has a HUB coordi-
nator shall: 

(1) design its own forum program and model the program, 
to the extent appropriate, following the format established by the comp-
troller; 

(2) sponsor presentations by HUBs at the state agency of-
fices unless state agency facilities will not accommodate forum par-
ticipants as determined and documented by the [State Agency] HUB 
Coordinator; and 

(3) identify and invite HUBs to make marketing presenta-
tions on the types of goods and services they provide. 

(c) Agencies may elect to implement forums individually or 
cooperatively with other agencies. The state agency's forum programs 
may include, but are not limited to, the following initiatives: 

(1) providing marketing information that will direct HUBs 
to key staff within the agency; 

(2) requesting other state agencies to assist in the prepara-
tion and planning of the forum when necessary; 

(3) informing HUBs about potential contract opportunities 
and future awards; and 

(4) preparing an annual report of each sponsored and 
[and/or] cosponsored forum. 

§20.298. Mentor-Protégé Program. 

(a) The Mentor-Protégé Program is a program administered by 
the comptroller in [In] accordance with Government Code, §2161.065, 
and implemented by state agencies. The purpose of the [the comptroller 
shall design a] Mentor-Protégé Program is to foster long-term relation-
ships between experienced [prime] contractors and HUBs [Historically 
Underutilized Businesses (HUBs)] and to increase the ability of HUBs 
to obtain and perform contracts and [contract with the state or to re-
ceive] subcontracts for [under a] state agency business. [contract. The 
objective of the Mentor-Protégé Program is to provide professional 
guidance and support to the protégé to facilitate their development and 
growth. All participation is voluntary and program features should re-
main flexible so as to maximize participation.] Each state agency with 
a biennial appropriation that exceeds $10 million shall implement the 
[a] Mentor-Protégé Program. 

(b) Each [In efforts to design a Mentor-Protégé Program, each] 
state agency that implements the Mentor-Protégé program shall con-
sider:[, because of its unique mission and resources, is encouraged to 
implement a Mentor-Protégé Program that considers;] 

tored; 
(1) the needs of protégé businesses requesting to be men-

(2) the availability of mentors who possess unique skills, 
talents,           
gram; and 

and experience related to the mission of the state agency's pro-
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(3) the state agency's staff and other resources. 

(c) Agencies may elect to implement the Mentor-Protégé 
Program [Programs] individually or in cooperation [cooperatively] 
with other agencies, [and/or other] public entities, or [and] private or-
ganizations[, with skills, resources and experience in Mentor-Protégé 
Programs]. Agencies are encouraged to implement a Mentor-Protégé 
Program to address the needs of [its] protégé businesses in the follow-
ing [critical] areas [of the state's procurements]: 

(1) construction; 

(2) commodities; and [and/or] 

(3) services. 

(d) State agencies may consider, but are not limited to, the fol-
lowing factors in developing their Mentor-Protégé Program: 

(1) [develop and implement] internal procedures, includ-
ing an application process, regarding the Mentor-Protégé Program 
which identifies the eligibility criteria and the selection criteria for 
mentors and potential HUB protégé businesses; 

(2) recruitment of [recruit prime] contractor [or vendor] 
mentors and protégés [protégé to voluntarily participate in the pro-
gram]; 

(3) documentation of [establish a Mentor-Protégé Program 
objective identifying both] the roles and expectations of the state 
agency, the mentor and the protégé; 

(4) monitoring [monitor the] progress of mentor-protégé 
relationships [the mentor protégé relationship]; 

(5) [identify] key [state] agency resources including senior 
managers and procurement personnel to assist with the implementation 
of the program; 

(6) [encourage] partnerships with local governmental and 
nonprofit entities [to implement a community based Mentor-Protégé 
Program]; 

(7) the appropriate length of time for mentor-protégé rela-
tionships to continue (generally[. As a general matter, the statewide 
HUB program recommends that such relationships be] limited to four 
years); 

(8) guidance [explore other methods and procedures] re-
lated to the Mentor-Protégé Program [Programs recommended] in the 
[Texas] Disparity Study [-2009]; and 

(9) assessment of [assess] the effectiveness of their Men-
tor-Protégé Program by conducting periodic surveys and interviews 
[surveys/interviews] of [both] mentors and protégés. 

(e) A state agency's Mentor-Protégé Program implementation 
must include mentor eligibility and selection criteria. In determining 
the eligibility and selection of a mentor, state agencies shall require 
each [may consider the following criteria:] 

[(1)] [whether the] mentor to be [is a] registered [bidder] 
on the [comptroller's] Centralized Master Bidders List (CMBL); and 
may additionally consider the following criteria: 

(1) [(2)] whether the mentor has extensive work experience 
and can provide developmental guidance in areas that meet the needs 
of the protégé, including but not limited to, business, financial, and 
personnel management; technical matters such as production, inven-
tory control and quality assurance; marketing; insurance; equipment 
and facilities; and [and/or] other related resources; 

(2) [(3)] whether the mentor is in "good standing" with the 
State of Texas and is not in violation of any state statutes, rules or gov-
erning policies; 

(3) [(4)] whether the mentor has mentoring experience; 

(4) [(5)] the number of protégés that a mentor can appro-
priately assist; 

(5) [(6)] whether the mentor has a successful past work his-
tory with the state agency; 

(6) [(7)] the amount of time a HUB has participated as a 
mentor in the program, or in other agencies' programs; and 

(7) [(8)] whether and to what extent the mentor and pro-
tégé businesses share management, board members, partners, current 
or former employees, or other resources that might indicate that they 
are related or affiliated businesses. 

(f) A state agency's Mentor-Protégé Program implementation 
must include protégé eligibility and selection criteria. In determining 
the eligibility and selection of HUB protégés, state agencies may use 
the following criteria: 

(1) whether the protégé is eligible and willing to become 
certified as a HUB; 

(2) whether the protégé's business has been operational for 
at least one year; 

(3) whether the protégé is willing to participate with a 
mentor [mentoring firm] and will identify the type of guidance that is 
needed for its development; 

(4) whether the protégé is in "good standing" with the State 
of Texas and is not in violation of any state statutes, rules, or governing 
policies; 

(5) whether the protégé is involved in a mentoring relation-
ship with another contractor; 

(6) the amount of time a HUB has participated as a protégé 
in the program, or in other agencies' programs; and 

(7) whether and to what extent the mentor and protégé busi-
nesses share management, board members, partners, employees, or 
other resources that might indicate that they are related or affiliated 
businesses. 

(g) The mentor and the protégé should agree on the nature of 
their involvement under the state agency's Mentor-Protégé Program. 
The [mentor/protégé initiative. Each] state agency will monitor the 
progress [process] of the relationship. The mentor and protégé relation-
ship should be reduced to writing and [that agreement] may include, but 
is not limited to, the following: 

(1) identification of the developmental areas in which the 
protégé needs guidance; 

(2) the time period which the developmental guidance will 
be provided by the mentor; 

(3) [name, address, phone and fax numbers, and the] points 
of contact that will oversee the agreement of the mentor and protégé; 

(4) procedure for a mentor [firm] to notify the protégé in 
advance if it intends to [voluntarily] withdraw from the program or 
terminate the mentor-protégé relationship; 

(5) procedure for a protégé [firm] to notify the mentor in 
advance if it intends to terminate the mentor-protégé relationship; and 
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(6) a mutually agreed upon timeline to report the progress 
of the mentor-protégé relationship to the state agency. 

(h) The protégé must maintain its HUB certification status for 
the duration of the agreement. [If a prime contractor has been awarded 
a contract with a state agency, which requires a HUB subcontracting 
plan, and the Mentor-Protégé Agreement is terminated, or the protégé's 
HUB certification expires, the prime contractor must either:] 

tégé, or] 
[(1) enter into a new agreement with a certified HUB pro-

[(2) comply with the requirements of this title relating to 
developing and submitting a HUB subcontracting plan.] 

(i) Each state agency must notify its mentors and protégés that 
participation is voluntary. The notice must include written documen-
tation that participation in the state agency's Mentor-Protégé Program 
implementation is neither a guarantee of [for] a contract opportunity 
nor a promise of business; but the program's intent is to foster positive 
long-term business relationships. 

(j) State agencies may demonstrate their good faith under this 
section by submitting a supplemental letter with documentation to the 
comptroller with their HUB report or legislative appropriations request 
identifying the progress and testimonials of mentors and protégés 
that participate in the state agency's program. [In accordance with 
§20.296 of this title (relating to HUB Coordinator Responsibilities) 
the state agency's HUB coordinator shall facilitate compliance by its 
state agency.] 

(k) Each state agency that implements the [sponsors a] Men-
tor-Protégé Program must report that information to the comptroller 
upon completion of a signed agreement by both parties. Information re-
garding the Mentor-Protégé Agreement shall be reported [to the comp-
troller] in a form prescribed by the comptroller within 21 calendar days 
after the agreement has been signed. The comptroller will register that 
agreement on the approved list of mentors and protégés. Approved 
Mentor-Protégé Agreements are valid for all state agencies in deter-
mining good faith effort for the particular area of subcontracting to be 
performed by the protégé as identified in the HUB subcontracting plan. 

(l) The comptroller shall retain [maintain] and make available 
to state agencies all registered Mentor-Protégé Agreements. The spon-
soring state agency shall monitor and report the termination of an exist-
ing Mentor-Protégé Agreement that has been registered with the comp-
troller within 21 calendar days. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300246 
Don Neal 
General Counsel, Operations and Support Legal Services 
Comptroller of Public Accounts 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 475-2220 

♦ ♦ ♦ 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 5. TEXAS BOARD OF PARDONS 
AND PAROLES 

CHAPTER 145. PAROLE 
SUBCHAPTER A. PAROLE PROCESS 
37 TAC §§145.3, 145.12, 145.15, 145.18 

The Texas Board of Pardons and Paroles proposes amend-
ments to 37 TAC Chapter 145, Subchapter A, §145.3, §145.12, 
§145.15, and §145.18 concerning parole process. The 
amendments are proposed to provide edits for uniformity and 
consistency throughout the rules; to correct grammatical errors; 
to reflect current rehabilitation programs; and to accurately 
reflect the statutory requirements for the reconsideration for 
release of offenders sentenced to certain offenses. 
David Gutiérrez, Chair of the Board, determined that for each 
year of the first five-year period the proposed amendments are 
in effect, no fiscal implications exist for state or local government 
as a result of enforcing or administering these sections. 
Mr. Gutiérrez also has determined that for each year of the 
first five years the proposed amendments are in effect, the pub-
lic benefit anticipated as a result of enforcing the amendments 
to these sections will be to clarify the procedures in the parole 
process. There will be no effect on small businesses. There 
is no anticipated economic cost to persons required to comply 
with the amended rules as proposed. The amendments will not 
create or eliminate a government program; will not require the 
creation or elimination of employee positions; will not require an 
increase or decrease in future legislative appropriations to the 
agency; will not require an increase or decrease in fees paid 
to the agency; does not create a new regulation; does not ex-
pand, limit, or repeal an existing regulation; will not increase or 
decrease the number of individuals subject to the rules' applica-
bility; and will not positively or adversely affect this state's econ-
omy. 
An Economic Impact Statement and Regulatory Flexibility 
Analysis is not required because the proposed amendments will 
not have an economic effect on micro-businesses, small busi-
nesses, or rural communities as defined in Texas Government 
Code §2006.001(2). 
Comments should be directed to Bettie L. Wells, General 
Counsel, Texas Board of Pardons and Paroles, 209 W. 14th 
Street, Suite 500, Austin, Texas 78701, or by e-mail to bet-
tie.wells@tdcj.texas.gov. Written comments from the general 
public should be received within 30 days of the publication of 
this proposal. 
The amended rules are proposed under Texas Govern-
ment Code §508.036, §508.0441, §508.045, §508.141, and 
§508.149. Section 508.036 requires the Board to adopt rules 
relating to the decision-making processes used by the board 
and parole panels. Section 508.0441 and §508.045 authorize 
the Board to adopt reasonable rules as proper or necessary 
relating to the eligibility of an offender for release to mandatory 
supervision and to act on matters of release to mandatory super-
vision. Section 508.141 provides the Board authority to adopt 
policy establishing the date on which the board may reconsider 
for release an inmate who has previously been denied release. 
Section 508.149 provides authority for the discretionary release 
of offenders on mandatory supervision. 
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No other statutes, articles, or codes are affected by these 
amendments. 
§145.3. Policy Statements Relating to Parole Release Decisions by 
the Board of Pardons and Paroles. 

To aid the Board in its analysis and research of parole release, the Board 
adopts the following policies. 

(1) Release to parole is a privilege, not an offender right, 
and the parole decision maker is vested with complete discretion to 
grant, or to deny, parole release as defined by statutory law. 

(A) Candidates for parole are [to be] evaluated on an 
individual basis. 

(B) There are no mandatory rules or guidelines that 
must be followed in every case because each offender is unique. The 
Board and Parole Commissioners have the statutory duty to make 
release decisions, which are only in the best interest of society. The 
Board and parole panels use parole guidelines as a tool to aid in the 
discretionary parole decision process. 

(2) The Board will reconsider for release an offender, other 
than an offender serving a sentence for an offense listed in Section 
508.149(a), Government Code as soon as practicable after the first an-
niversary of the date of denial. 

(3) The Board will reconsider for release an offender who 
is serving a sentence for an offense under Section 508.149(a), Gov-
ernment Code [,] or an offense punishable as a second or third degree 
felony under Section 22.04, Penal Code, after the first anniversary date 
of the denial and end before the fifth anniversary date of the denial, but 
in no event shall it be less than one (1) calendar year from the panel 
decision date. 

(4) The Board will reconsider for release an offender who 
is serving a sentence for an offense under Section 22.021, Penal Code; 
or serving a life sentence for a capital felony, who is eligible for parole, 
after the first anniversary of the date of the denial and before the 10th 
anniversary of the date of denial. 

(5) [(4)] An offender will be considered for parole when 
eligible and when the offender meets the following criteria with regard 
to behavior during incarceration. 

(A) Other than on initial parole eligibility, the offender 
[person] must not have had a major disciplinary misconduct report in 
the six-month period prior to the date he is reviewed for parole, [;] 
which has resulted in loss of good conduct time or reduction to a clas-
sification status below that assigned during that offender's [person's] 
initial entry into the TDCJ-CID. 

(B) Other than on initial parole eligibility, at the time 
he is reviewed for parole the person must be classified in the same or 
higher time earning classification assigned during that person's entry 
into the TDCJ-CID. 

(C) If an offender who has received an affirmative vote 
to parole and, following the vote, notification is received that the of-
fender has been reduced below initial classification status or has lost 
good conduct time, the parole decision will be reviewed and revoted 
by the parole panel that rendered the decision. 

(D) A person who has been revoked and returned to cus-
tody for a violation of the conditions of release to parole or mandatory 
supervision will be considered for release to parole or mandatory su-
pervision when eligible. 

(E) An offender who is otherwise eligible for parole and 
who has charges pending alleging a felony offense committed while in 

the TDCJ, any facility under its supervision, or a facility under con-
tract with the TDCJ, and for which a complaint has been filed with a 
magistrate of the State of Texas, [any facility under its supervision, or 
a facility under contract with TDCJ] will not be considered for release 
to parole. 

(F) An offender who is otherwise eligible for release 
and meets the criteria for Medically Recommended Intensive Super-
vision (MRIS) as required by Section 508.146, Government Code may 
be considered for release on parole. 

(6) [(5)] Any consideration by a Board Member or Parole 
Commissioner of an offender's litigation activities when determining 
an offender's candidacy for parole is strictly prohibited. No offender 
will be denied the opportunity to present to the judiciary, including ap-
pellate courts, his or her allegations concerning violations of funda-
mental constitutional rights. Any consideration of such legal activity 
during the parole review, supervision, or revocation process is a viola-
tion of Board policy. In the event parole is denied in violation of this 
section, the offender may pursue a remedy under the special review 
provisions of §145.17 of this title (relating to Action upon Special Re-
view--Release Denied). In the event parole or mandatory supervision 
is revoked in violation of this section, the offender may pursue a rem-
edy under the motion to reopen hearing provisions of §146.11 of this 
title (relating to Releasee's Motion to Reopen Hearing or Reinstate Su-
pervision). 

§145.12. Action upon Review. 

A case reviewed by a parole panel for parole consideration may be: 

(1) deferred for request and receipt of further information; 

(2) denied a favorable parole action at this time and set for 
review on a future specific month and year (Set-Off). The next review 
date (Month/Year) for an offender serving a sentence listed in Section 
508.149(a), Government Code, or serving a sentence for second or third 
degree felony under Section 22.04, Penal Code may be set at any date 
after the first anniversary of the date of denial and end before the fifth 
anniversary of the date of denial, unless the inmate is serving a sentence 
for an offense under Section 22.021, Penal Code, or a life sentence for 
a capital felony, in which event the designated month must begin after 
the first anniversary of the date of the denial and end before the tenth 
[10th] anniversary of the date of the denial. The next review date for 
an offender serving a sentence not listed in Section 508.149(a), Gov-
ernment Code shall be as soon as practicable after the first anniversary 
of the denial; 

(3) denied parole and ordered serve-all, but in no event 
shall this be utilized if the offender's projected release date is greater 
than five (5) years for offenders serving sentences listed in Section 
508.149(a), Government Code, or serving a sentence for second or third 
degree felony under Section 22.04, Penal Code; or greater than one (1) 
year for offenders not serving sentences listed in Section 508.149(a), 
Government Code. If the serve-all date in effect on the date of the panel 
decision is extended by more than 180 days, the case shall be placed in 
regular parole review; 

(4) determined [that] the totality of the circumstances favor 
the offender's release on parole, further investigation (FI) is ordered 
with the following available voting options; and[,] impose all condi-
tions of parole or release to mandatory supervision that the parole panel 
is required or authorized by law to impose as a condition of parole or 
release to mandatory supervision; 

(A) FI-1--Release the offender when eligible; 

date; 
(B) FI-2 (Month/Year)--Release on a specified future 
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(C) FI-3 R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and 
not earlier than three (3) months from specified date. Such TDCJ pro-
gram may include either CHANGES [/Lifeskills], Voyager, [Segovia] 
Pre-Release Center ([Segovia] PRC), or any other approved [tier] pro-
gram; 

(D) FI-4 R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and 
not earlier than four (4) months from specified date. Such TDCJ pro-
gram shall be the Sex Offender Education Program (SOEP); 

(E) FI-5--Transfer to TDCJ In-Prison Therapeutic 
Community Program (IPTC). Release to aftercare component only 
after completion of IPTC; 

(F) FI-6--Transfer to a TDCJ DWI Program. Release to 
continuum of care program as required by paragraph (5) of this section; 

(G) FI-6 R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and 
no earlier than six (6) months from specified date. Such TDCJ program 
may include the Pre-Release Therapeutic Community (PRTC), Pre-Re-
lease Substance Abuse Program (PRSAP), or In-Prison Therapeutic 
Community Program [(IPTC)], or any other approved [tier ]program; 

(H) FI-7 R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and 
not earlier than seven (7) months from the specified date. Such TDCJ 
program shall be the Serious and Violent Offender Reentry Initiative 
(SVORI); 

(I) FI-9 R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and 
not earlier than nine (9) months from specified date. Such TDCJ pro-
gram shall be the Sex Offender Treatment Program (SOTP-9); 

(J) FI-18 R (Month/Year)--Transfer to a TDCJ rehabili-
tation treatment program. Release to parole only after program comple-
tion and no earlier than 18 months from specified date. Such TDCJ pro-
gram shall be [either] the Sex Offender Treatment Program (SOTP-18) 
[, or the InnerChange Freedom Initiative(IFI)]; 

(5) any person released to parole after completing a TDCJ 
rehabilitation program as a prerequisite for parole, must participate in 
and complete any required post-release program. A parole panel shall 
require as a condition of release on parole or release to mandatory su-
pervision that an offender who immediately before release is a partici-
pant in the program established under Section 501.0931, Government 
Code, participate as a releasee in a drug or alcohol abuse continuum of 
care treatment program; or 

(6) any offender receiving an FI vote, as listed in paragraph 
(4)(A) - (J) of this section, shall be placed in a program consistent with 
the vote. If treatment program managers recommend a different pro-
gram for an offender, a transmittal shall be forwarded to the parole 
panel requesting approval to place the offender in a different program. 

§145.15. Action upon Review; Extraordinary Vote (SB 45). 

(a) This section applies to any offender convicted of or serv-
ing a sentence for a capital felony, other than a life sentence, an offense 
under Sections 20A.03, 21.02, or 21.11(a)(1), Penal Code, or who is 
required under Section 508.145(c), Government Code to serve 35 cal-
endar years before becoming eligible for parole review. All members 
of the Board shall vote on the release of an eligible offender. At least 
two-thirds of the members must vote favorably for the offender to be 
released to parole. Members of the Board shall not vote until they re-
ceive and review a copy of a written report from the department on the 
probability of the offender committing an offense after being released. 

(1) Upon review, use of the full range of voting options is 
not conducive to determining whether two-thirds of the Board consid-
ers the offender ready for release to parole. 

(2) If it is determined [that] circumstances favor the of-
fender's release to parole the Board has the following voting options 
available: 

(A) FI-1--Release the offender when eligible; 

(B) FI-4 R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and 
not earlier than four (4) months from specified date. Such TDCJ pro-
gram shall be the Sex Offender Education Program (SOEP); 

(C) FI-9 R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and 
not earlier than nine (9) months from specified date. Such TDCJ pro-
gram shall be the Sex Offender Treatment Program (SOTP-9); or 

(D) FI-18 R (Month/Year)--Transfer to a TDCJ rehabil-
itation treatment program. Release to parole only after program com-
pletion and no earlier than eighteen months from the specified date. 
Such TDCJ program may include the Sex Offender Treatment Program 
(SOTP-18) [, or the InnerChange Freedom Initiative (IFI)]. In no event 
shall the specified date be set more than three (3) years from the current 
panel decision date. 

(3) If it is determined that circumstances do not support a 
favorable action upon review, the following options are available: 

(A) NR (Month/Year)--Deny release and set the next re-
view date for 36 or 60 months following the panel decision date; or 

(B) SA--The offender's minimum or maximum expira-
tion date is less than 60 months away. The offender will continue to 
serve their sentence until that date. 

(b) If the offender is sentenced to serve consecutive sentences 
and each sentence in the series is for an offense committed on or after 
September 1, 1987, the following voting options are available to the 
Board panel: 

(1) CU/FI (Month/Year-Cause Number)--A favorable pa-
role action that designates the date an offender would have been re-
leased if the offender had been sentenced to serve a single sentence; 

(2) CU/NR (Month/Year-Cause Number)--Deny release 
and set the next review date for 36 or 60 months following the panel 
decision date; or 

(3) CU/SA (Month/Year-Cause Number)--Deny release 
and order serve-all if the offender is within 60 months of their maxi-
mum expiration date. 

(c) Some offenders are eligible for consideration for release to 
Discretionary Mandatory Supervision if the sentence is for an offense 
committed on or after September 1, 1996. Prior to the offender reaching 
the projected release date, the voting options are the same as those listed 
in subsections (a) and (b) of this section. If the TDCJ-CID determines 
that release of the offender will occur because the offender will reach 
the projected release date, the case shall be referred to a three-member 
parole panel within 30 days of the offender's projected release date for 
consideration for release to mandatory supervision using the following 
options: 

(1) RMS--Release to mandatory supervision; or 

(2) DMS (Month/Year)--Deny release to mandatory super-
vision and set for review on a future specific month and year. The next 
mandatory supervision review date shall be set one (1) year from the 
panel decision date. 
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(d) Upon review of any eligible offender who qualifies for re-
lease to Medically Recommended Intensive Supervision (MRIS), the 
MRIS panel shall initially vote to either recommend or deny MRIS con-
sideration. The MRIS panel shall base this decision on the offender's 
medical condition and medical evaluation, and shall determine whether 
the offender constitutes a threat to public safety. 

(1) If the MRIS panel determines the offender does consti-
tute a threat to public safety, no further voting is required. 

(2) If the MRIS panel determines [that] the offender does 
not constitute a threat to public safety, the case shall be sent to the full 
Board, which shall determine whether to approve or deny the offender's 
release to parole. The following voting options are available to the 
Board: 

(A) Approve MRIS--The Board shall vote F1-1 and 
impose special condition "O" - "The offender shall comply with the 
terms and conditions of the MRIS program and abide by a Texas 
Correctional Office for Offenders with Mental or Medical Impairments 
(TCOOMMI)-approved release plan. At any time this condition is in 
effect, an offender shall remain under the care of a physician and in 
a medically suitable placement"; the Board shall provide appropriate 
reasons for the decision to approve MRIS; or 

(B) Deny MRIS--The Board shall provide appropriate 
reasons for the decision to deny MRIS. 

(3) The decision to approve release to MRIS for an of-
fender remains in effect until specifically withdrawn by the Board. 

(e) If a request for a special review meets the criteria set forth 
in §145.17(f) of this title (relating to Action upon Special Review--
Release Denied), the offender's case shall be sent to the special review 
panel. 

(1) The special review panel may take action as set forth in 
§145.17(i) of this title. 

(2) When the special review panel decides the offender's 
case warrants a special review, the case shall be re-voted by the full 
Board. The Presiding Officer shall determine the order of the voting 
panel. Voting options are the same as those in subsections (a) - (c) of 
this section. 

§145.18. Action upon Review; Extraordinary Vote (HB 1914). 

(a) This section applies to any offender convicted of or serving 
a sentence for a capital felony [offense] with a life sentence, who is 
eligible for parole, or convicted of or serving sentence for an offense 
under Section 22.021, Penal Code. All members of the Board shall 
vote on the release of an eligible offender. At least two-thirds of the 
members must vote favorably for the offender to be released to parole. 
Members of the Board shall not vote until they receive and review a 
copy of a written report from the TDCJ [department] on the probability 
of the offender committing an offense after being released. 

(1) Upon review, use of the full range of voting options is 
not conducive to determining whether two-thirds of the Board consid-
ers the offender ready for release to parole. 

(2) If it is determined that circumstances favor the of-
fender's release to parole the Board has the following voting options 
available: 

(A) FI-1--Release the offender when eligible; 

(B) FI-4 R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and 
not earlier than four months from specified date. Such TDCJ program 
shall be the Sex Offender Education Program (SOEP); 

(C) FI-9 R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and 
not earlier than nine (9) months from specified date. Such TDCJ pro-
gram shall be the Sex Offender Treatment Program (SOTP-9); or 

(D) FI-18 R (Month/Year)--Transfer to a TDCJ rehabil-
itation treatment program. Release to parole only after program com-
pletion and no earlier than eighteen months from the specified date. 
Such TDCJ program may include the Sex Offender Treatment Program 
(SOTP-18) [, or the InnerChange Freedom Initiative (IFI)]. In no event 
shall the specified date be set more than three (3) years from the current 
panel decision date. 

(3) If it is determined that circumstances do not support a 
favorable action upon review, the following options are available: 

(A) NR (Month/Year)--Deny release and set the next re-
view date for 36, 60, 84, or 120 months following the panel decision 
date; or 

(B) SA--The offender's minimum or maximum expira-
tion date is less than 120 months away. The offender will continue to 
serve their sentence until that date. 

(b) If the offender is sentenced to serve consecutive sentences 
and each sentence in the series is for an offense committed on or after 
September 1, 1987, the following voting options are available to the 
Board panel: 

(1) CU/FI (Month/Year-Cause Number)--A favorable pa-
role action that designates the date an offender would have been re-
leased if the offender had been sentenced to serve a single sentence; 

(2) CU/NR (Month/Year-Cause Number)--Deny release 
and set the next review date for 60, 84, or 120 months following the 
panel decision date; or 

(3) CU/SA (Month/Year-Cause Number)--Deny release 
and order serve-all if the offender is within 120 months of their 
maximum expiration date. 

(c) Some offenders are eligible for consideration for release to 
Discretionary Mandatory Supervision if the sentence is for an offense 
committed on or after September 1, 1996. Prior to the offender reaching 
the projected release date, the voting options are the same as those listed 
in subsections (a) and (b) of this section. If the TDCJ-CID determines 
that release of the offender will occur because the offender will reach 
the projected release date, the case shall be referred to a three-member 
parole panel within 30 days of the offender's projected release date for 
consideration for release to mandatory supervision using the following 
options: 

(1) RMS--Release to mandatory supervision; or 

(2) DMS (Month/Year)--Deny release to mandatory super-
vision and set for review on a future specific month and year. The next 
mandatory supervision review date shall be set one year from the panel 
decision date. 

(d) Upon review of any eligible offender who qualifies for re-
lease to Medically Recommended Intensive Supervision (MRIS), the 
MRIS panel shall initially vote to either recommend or deny MRIS con-
sideration. The MRIS panel shall base this decision on the offender's 
medical condition and medical evaluation, and shall determine whether 
the offender constitutes a threat to public safety. 

(1) If the MRIS panel determines the offender does consti-
tute a threat to public safety, no further voting is required. 

(2) If the MRIS panel determines that the offender does not 
constitute a threat to public safety, the case shall be sent to the full 
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Board, which shall determine whether to approve or deny the offender's 
release to parole. The following voting options are available to the 
Board: 

(A) Approve MRIS--The Board shall vote F1-1 and 
impose special condition "O" -"The offender shall comply with the 
terms and conditions of the MRIS program and abide by a Texas 
Correctional Office for Offenders with Mental or Medical Impairments 
(TCOOMMI)-approved release plan. At any time this condition is in 
effect, an offender shall remain under the care of a physician and in 
a medically suitable placement"; the Board shall provide appropriate 
reasons for the decision to approve MRIS; or 

(B) Deny MRIS--The Board shall provide appropriate 
reasons for the decision to deny MRIS. 

(3) The decision to approve release to MRIS for an of-
fender remains in effect until specifically withdrawn by the Board. 

(e) If a request for a special review meets the criteria set forth 
in §145.17(f) of this title (relating to Action upon Special Review--
Release Denied), the offender's case shall be sent to the special review 
panel. 

(1) The special review panel may take action as set forth in 
§145.17(i) of this title. 

(2) When the special review panel decides the offender's 
case warrants a special review, the case shall be re-voted by the full 
Board. The Presiding Officer shall determine the order of the voting 
panel. Voting options are the same as those in subsections (a) - (c) of 
this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300229 
Bettie Wells 
General Counsel 
Texas Board of Pardons and Paroles 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 406-5478 

♦ ♦ ♦ 

SUBCHAPTER B. TERMS AND CONDITIONS 
OF PAROLE 
37 TAC §145.27 

The Texas Board of Pardons and Paroles (Board) proposes the 
repeal of Title 37, Chapter 145, Subchapter B, §145.27. The pro-
posed repeal is the result of a review of the subchapter pursuant 
to the four-year rule review prescribed by §2001.039 Govern-
ment Code. 
The repeal of §145.27 is proposed because the pilot program, 
which is the subject of §521.1421 Transportation Code, has be-
come a permanent program administered by the Texas Depart-
ment of Criminal Justice. 
David Gutiérrez, Chair of the Board, determined that for each 
year of the first five-year period the proposed repeal is in effect, 
no fiscal implications exist for state or local government as a 
result of enforcing or administering these sections. 

Mr. Gutiérrez also has determined that for each year of the first 
five years the proposed repeal is in effect, the public benefit an-
ticipated as a result of enforcing the repeal to these sections will 
be to clarify the procedures in the parole process. There will be 
no effect on small businesses. There is no anticipated economic 
cost to persons required to comply with the amended rules as 
proposed. The repeal will not create or eliminate a government 
program; will not require the creation or elimination of employee 
positions; will not require an increase or decrease in future leg-
islative appropriations to the agency; will not require an increase 
or decrease in fees paid to the agency; does not create a new 
regulation; does not expand, limit, or repeal an existing regula-
tion; will not increase or decrease the number of individuals sub-
ject to the rules' applicability; and will not positively or adversely 
affect this state's economy. 
An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed repeal will not have 
an economic effect on micro-businesses, small businesses, 
or rural communities as defined in Texas Government Code 
§2006.001(2). 
Comments should be directed to Bettie L. Wells, General 
Counsel, Texas Board of Pardons and Paroles, 209 W. 14th 
Street, Suite 500, Austin, Texas 78701, or by e-mail to bet-
tie.wells@tdcj.texas.gov. Written comments from the general 
public should be received within 30 days of the publication of 
this proposal. 
The repeal is proposed under §508.036(b)(1) Government 
Code, which provides authority for the Board to adopt rules 
relating to the decision-making processes used by the Board 
and parole panels. 
The code affected by the proposal is Texas Transportation Code, 
Chapter 521. 
§145.27. Personal Identification Program. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300251 
Bettie Wells 
General Counsel 
Texas Board of Pardons and Paroles 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 406-5478 

♦ ♦ ♦ 

CHAPTER 147. HEARINGS 
SUBCHAPTER A. GENERAL RULES FOR 
HEARINGS 
37 TAC §§147.1, 147.3, 147.5, 147.6 

The Texas Board of Pardons and Paroles proposes amendments 
to 37 TAC Chapter 147, Subchapter A, §§147.1, 147.3, 147.5, 
and 147.6 concerning general rules for hearings. The amend-
ments are proposed to provide edits for uniformity and consis-
tency throughout the rules, correct grammatical errors, delineate 
prohibited acts in ex parte communications, and clarify the hear-
ing officer's responsibility regarding written testimony. 
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David Gutiérrez, Chair of the Board, determined that for each 
year of the first five-year period the proposed amendments are 
in effect, no fiscal implications exist for state or local government 
as a result of enforcing or administering these sections. 
Mr. Gutiérrez also has determined that for each year of the 
first five years the proposed amendments are in effect, the pub-
lic benefit anticipated as a result of enforcing the amendments 
to these sections will be to clarify the procedures in the parole 
process. There will be no effect on small businesses. There 
is no anticipated economic cost to persons required to comply 
with the amended rules as proposed. The amendments will not 
create or eliminate a government program; will not require the 
creation or elimination of employee positions; will not require an 
increase or decrease in future legislative appropriations to the 
agency; will not require an increase or decrease in fees paid 
to the agency; does not create a new regulation; does not ex-
pand, limit, or repeal an existing regulation; will not increase or 
decrease the number of individuals subject to the rules' applica-
bility; and will not positively or adversely affect this state's econ-
omy. 
An Economic Impact Statement and Regulatory Flexibility 
Analysis is not required because the proposed amendments will 
not have an economic effect on micro-businesses, small busi-
nesses, or rural communities as defined in Texas Government 
Code §2006.001(2). 
Comments should be directed to Bettie L. Wells, General 
Counsel, Texas Board of Pardons and Paroles, 209 W. 14th 
Street, Suite 500, Austin, Texas 78701, or by e-mail to bet-
tie.wells@tdcj.texas.gov. Written comments from the general 
public should be received within 30 days of the publication of 
this proposal. 
The amended rules are proposed under §§508.0441, 508.045, 
508.281, and 508.283, Government Code. Section 508.0441 
relates to the board member and parole commissioners release 
and revocation duties. Section 508.045 provides parole pan-
els with the authority to grant, deny, revoke parole, or revoke 
mandatory supervision. Section 508.281 and §508.283 relate 
to hearings to determine violations of the releasee's parole or 
mandatory supervision. 
No other statutes, articles, or codes are affected by these 
amendments. 
§147.1. Public Hearings. 

(a) All hearings on matters not confidential or privileged by 
law, or both, shall be open to the public. 

(b) Appropriate federal and state constitutional provisions, 
statutes, regulations, and judicial precedent establishing the confiden-
tial or privileged nature of information presented shall be given effect 
by the Hearing Officer. 

(c) To effect this provision, the Hearing Officer shall have the 
authority to close the hearing to the extent necessary to protect against 
the improper disclosure of confidential privileged information. 

(d) If the Hearing Officer closes the hearing pursuant to this 
section, in no event shall the Hearing Officer exclude from the hearing 
a party as defined by §141.111 [Section 141.111] of this title (relating 
to Definition and Terms) and includes: 

(1) the releasee; 

(2) the releasee's attorney; 

(3) the releasee's interpreter; 

(4) Board Member or Board employee; 

(5) TDCJ employee; 

(6) County jail employee; and 

(7) Prosecuting attorney. 

(e) When the Hearing Officer closes the hearing, the Hearing 
Officer shall announce on the record that the hearing will be closed to 
the public to protect the confidential [and/] or privileged information 
being introduced into evidence. After the confidential [and/] or privi-
leged evidence is obtained, the Hearing Officer shall open the hearing 
to the public and announce the same on the record. 

§147.3. Ex Parte Consultations. 

Unless required for the disposition of matters authorized by law, Hear-
ing Officers, Board Members and Parole Commissioners assigned to 
render a decision or to make findings of fact and conclusions of law 
in an individual case shall not [may not communicate], directly or in-
directly, initiate, permit, nor consider communications concerning [in 
connection with] any issue of fact or law with any party, except on no-
tice and opportunity for all parties to participate. 

§147.5. Witnesses. 

(a) The Hearing Officer may determine whether a witness may 
be excused under the rule that excludes witnesses from the hearing. 

(1) In no event shall the Hearing Officer exclude from the 
hearing a party under the authority of this section. For these purposes, 
the term "party" means the definition in §141.111 [Section 141.111] of 
this title (relating to Definition of Terms) and includes: 

(A) the releasee; 

(B) the releasee's attorney; and 

(C) no more than one representative of the TDCJ Parole 
Division who has acted or served in the capacity of supervising, advis-
ing, or agent officer in the case. 

(2) In the event [that] it appears to the Hearing Officer that 
an individual who is present at the hearing and intended to be called by a 
party as a witness has no relevant, probative, noncumulative testimony 
to offer on any material issue of fact or law, then the Hearing Officer, 
in his sound discretion, may determine that such individual should not 
be placed under the rule and excluded from the hearing. 

(b) All witnesses who testify in person are subject to cross-
examination unless the Hearing Officer specifically finds good cause 
for lack of confrontation and cross-examination. 

(c) Witnesses personally served with a subpoena and who fail 
to appear at the hearing, [and upon good cause determined by the Hear-
ing Officer,] may present testimony by written statement, upon a favor-
able good cause determination by the Hearing Officer. 

§147.6. Record. 

(a) The record in any case includes all pleadings, motions, and 
rulings; evidence received or considered; matters officially noticed; 
questions and offers of proof, objections, and rulings on them; all rel-
evant [TDCJ Parole] Division documents, staff memoranda or reports 
submitted to or considered by the Hearing Officer involved in making 
the decision, and any decision, opinion, or report by the Hearing Offi-
cer presiding at the hearing. 

(b) All hearings shall be electronically recorded in their en-
tirety. 

(c) The hearing record is made [a] part of the official parole 
record maintained by the [TDCJ Parole] Division. All requests for 
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copies of the hearing report or hearing recording shall be addressed 
to the [TDCJ Parole] Division. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300231 
Bettie Wells 
General Counsel 
Texas Board of Pardons and Paroles 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 406-5478 

♦ ♦ ♦ 

SUBCHAPTER B. EVIDENCE 
37 TAC §147.24, §147.26 

The Texas Board of Pardons and Paroles proposes amendments 
to 37 TAC Chapter 147, Subchapter B, §147.24 and §147.26 
concerning evidence. The amendments are proposed to provide 
edits for uniformity and consistency throughout the rules and to 
correct grammatical errors. 
David Gutiérrez, Chair of the Board, determined that for each 
year of the first five-year period the proposed amendments are 
in effect, no fiscal implications exist for state or local government 
as a result of enforcing or administering these sections. 
Mr. Gutiérrez also has determined that for each year of the 
first five years the proposed amendments are in effect, the pub-
lic benefit anticipated as a result of enforcing the amendments 
to these sections will be to clarify the procedures in the parole 
process. There will be no effect on small businesses. There 
is no anticipated economic cost to persons required to comply 
with the amended rules as proposed. The amendments will not 
create or eliminate a government program; will not require the 
creation or elimination of employee positions; will not require an 
increase or decrease in future legislative appropriations to the 
agency; will not require an increase or decrease in fees paid 
to the agency; does not create a new regulation; does not ex-
pand, limit, or repeal an existing regulation; will not increase or 
decrease the number of individuals subject to the rules’ applica-
bility; and will not positively or adversely affect this state’s econ-
omy. 
An Economic Impact Statement and Regulatory Flexibility 
Analysis is not required because the proposed amendments will 
not have an economic effect on micro-businesses, small busi-
nesses, or rural communities as defined in Texas Government 
Code §2006.001(2). 
Comments should be directed to Bettie L. Wells, General 
Counsel, Texas Board of Pardons and Paroles, 209 W. 14th 
Street, Suite 500, Austin, Texas 78701, or by e-mail to bet-
tie.wells@tdcj.texas.gov. Written comments from the general 
public should be received within 30 days of the publication of 
this proposal. 
The amended rules are proposed under §§508.0441, 508.045, 
508.281, and 508.283, Government Code. Section 508.0441 
relates to the board member and parole commissioners release 

and revocation duties. Section 508.045 provides parole pan-
els with the authority to grant, deny, revoke parole, or revoke 
mandatory supervision. Section 508.281 and §508.283 relate 
to hearings to determine violations of the releasee's parole or 
mandatory supervision. 
No other statutes, articles, or codes are affected by these 
amendments. 
§147.24. Relevant Testimony. 

Testimony shall be confined to the subject of the pending matter. In the 
event any party at a hearing shall pursue a line of questioning that is, 
in the [opinion of the] Hearing Officer's opinion [Officer], irrelevant, 
incompetent, unduly repetitious, or immaterial, such questioning shall 
be terminated. 

§147.26. Stipulation. 

Evidence may be stipulated to by agreement of all parties. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 20, 
2023. 
TRD-202300232 
Bettie Wells 
General Counsel 
Texas Board of Pardons and Paroles 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 406-5478 

♦ ♦ ♦ 

PART 15. TEXAS FORENSIC SCIENCE 
COMMISSION 

CHAPTER 651. DNA, CODIS, FORENSIC 
ANALYSIS, AND CRIME LABORATORIES 
The Texas Forensic Science Commission ("Commission") pro-
poses amendments to 37 Texas Administrative Code §651.5 
and §651.203 to remove certain categories of analysis from 
the scope of firearms/toolmarks analysis that are subject to 
State accreditation and licensing requirements. The removal 
includes the activities evaluation of firearm-related evidence for 
NIBIN suitability, performance of NIBIN entries and individual 
characteristic database. The change removes these categories 
of analysis to harmonize these sections of the Commission's 
administrative rules with changes from a previous rulemaking 
that exempted these activities from accreditation and licensing 
requirements in Texas. The amendments are necessary to re-
flect adoptions made by the Commission at its October 7, 2022 
quarterly meeting. The amendments are made in accordance 
with the Commission's crime laboratory accreditation authority 
under Code of Criminal Procedure, Art. 38.01 § 4-d which 
directs the Commission to establish an accreditation process for 
crime laboratories, the Commission's forensic analyst licensing 
authority under Code of Criminal Procedure, Art. 38.01 § 4-a, 
which directs the Commission to establish the qualifications 
for a forensic analyst license, and the Commission's general 
rulemaking authority under Art. 38.01 § 3-a, which directs the 
Commission to adopt rules necessary to implement Code of 
Criminal Procedure, Art. 38.01. 
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Fiscal Note. Leigh M. Tomlin, Associate General Counsel of the 
Commission, has determined that for each year of the first five 
years the proposed amendments will be in effect, there will be no 
fiscal impact to state or local governments as a result of the en-
forcement or administration of the amendments. The proposed 
amendments remove certain firearm/toolmark forensic activities 
related to determination of NIBIN suitability and NIBIN entry from 
the scope of activities subject to Commission accreditation and 
licensing rules. The amendments do not impose any costs to 
state or local governments. 
Rural Impact Statement. The Commission expects no adverse 
economic effect on rural communities as the proposed amend-
ments do not impose any direct costs or fees on municipalities in 
rural communities. The proposed amendments harmonize lan-
guage from a previous rulemaking that exempted certain tool-
mark forensic activities from State accreditation and licensing 
requirements. 
Public Benefit/Cost Note. Leigh M. Tomlin, Associate General 
Counsel of the Commission, has also determined that for each 
year of the first five years the proposed amendments are in ef-
fect, the anticipated public benefit includes providing clarity to 
law enforcement agencies and other criminal justice stakehold-
ers regarding the exemption of NIBIN-entry related activities and 
related individual characteristic database associations from the 
Commission's accreditation and licensing oversight. 
Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses. As required by the Government 
Code § 2006.002(c) and (f), Leigh M. Tomlin, Associate General 
Counsel of the Texas Forensic Science Commission, has deter-
mined that the proposed amendments will not have an adverse 
economic effect on any small or micro business because the 
rule does not impose any economic costs to these businesses. 
The proposed amendments harmonize language from a previ-
ous rulemaking that exempted certain toolmark forensic activi-
ties from State accreditation and licensing requirements. 
Takings Impact Assessment. Leigh M. Tomlin, Associate Gen-
eral Counsel of the Commission, has determined that no private 
real property interests are affected by this proposal and that this 
proposal does not restrict or limit an owner's right to property that 
would otherwise exist in the absence of government action and, 
therefore, does not constitute a taking or require a takings impact 
assessment under the Government Code §2007.043. The pro-
posed amendments harmonize language from a previous rule-
making that exempted certain firearm/toolmark forensic activities 
related to determination of NIBIN suitability, NIBIN entry, and the 
individual characteristic database associations from State ac-
creditation and licensing requirements. 
Government Growth Impact Statement. Leigh M. Tomlin, As-
sociate General Counsel of the Commission, has determined 
that for the first five-year period, implementation of the pro-
posed amendment will have no government growth impact 
as described in Title 34, Part 1, Texas Administrative Code 
§11.1. Pursuant to the analysis required by Government Code 
2001.221(b), 1) the proposed amendments do not create or 
eliminate a government program; 2) implementation of the 
proposed amendments do not require the creation of new 
employee positions or the elimination of existing employee 
positions; 3) implementation of the proposed amendments do 
not increase or decrease future legislative appropriations to the 
agency; 4) the proposed amendments do not require a fee; 5) 
the proposed amendments do not create a new regulation; 6) 

the proposed amendments do not increase the number of indi-
vidual's subject to regulation; and 7) the proposed amendments 
have a neutral effect on the state's economy. The amendments 
do not expand any licensing requirement under the Commis-
sion's current programs, but rather clarify that certain activities 
related to determination of NIBIN suitability, NIBIN entry, and 
individual characteristic database associations often performed 
by law enforcement agencies outside the accredited laboratory 
setting or in collaboration with federal agencies not subject to 
accreditation and licensing requirements. 
Requirement for Rule Increasing Costs to Regulated Persons. 
Leigh M. Tomlin, Associate General Counsel of the Commission, 
has determined that there are no anticipated increased costs to 
regulated persons as the proposed amendments do not impose 
any fees or costs. 
The Texas Forensic Science Commission invites comments on 
the proposal from any member of the public. Please submit com-
ments to Leigh M. Tomlin, 1700 North Congress Avenue, Suite 
445, Austin, Texas 78701 or leigh@fsc.texas.gov. Comments 
must be received by March 6, 2023 to be considered by the Com-
mission. 
SUBCHAPTER A. ACCREDITATION 
37 TAC §651.5 

Statutory Authority. The amendments are proposed under Tex. 
Code Crim. Proc. art 38.01 §§ 4-a and (3)-a. 
Cross reference to statute. The proposal amends rule 37 Texas 
Administrative Code §651.5 and §651.203. 
§651.5. Forensic Disciplines Subject to Commission Accreditation. 

(a) Forensic analysis/recognized accreditation. This section 
describes a forensic discipline or category of analysis that involves 
forensic analysis for use in a criminal proceeding and for which ac-
creditation is available from a recognized accrediting body. 

(b) By discipline. A crime laboratory may apply for Commis-
sion accreditation for one or more of the following disciplines: 

(1) Seized Drugs. Categories of analysis may include one 
or more of the following: qualitative determination, quantitative mea-
surement, weight measurement, and volume measurement; 

(2) Toxicology. Categories of analysis may include one or 
more of the following: qualitative determination and quantitative mea-
surement; 

(3) Forensic Biology. Categories of analysis may include 
one or more of the following: DNA-STR, DNA-YSTR, DNA-Mito-
chondrial, DNA-SNP, body fluid identification, relationship testing, 
microbiology, individual characteristic database, and nucleic acids 
other than human DNA; 

(4) Firearms/Toolmarks. Categories of analysis may in-
clude one or more of the following: physical comparison, determi-
nation of functionality, length measurement, trigger pull force mea-
surement, qualitative chemical determination, distance determination, 
ejection pattern determination, product (make/model) determination[, 
evaluation of firearm-related evidence for NIBIN suitability, perfor-
mance of NIBIN entries, and individual characteristic database]; 

(5) Materials (Trace). Categories of analysis may include 
one or more of the following: physical determination, chemical deter-
mination, physical/chemical comparison, product (make/model) deter-
mination, gunshot residue analysis, footwear and tire tread analysis, 
and fire debris and explosives analysis (qualitative determination); or 
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♦ ♦ ♦ 

(6) Other discipline and its related categories of analysis 
if accredited by a recognized accrediting body and approved by the 
Commission. 

(c) Cross-disciplines and categories of analysis. A laboratory 
may choose to assign a particular discipline or category of analysis 
to a different administrative section or unit in the laboratory than the 
designation set forth in this subchapter. 

(d) If an accreditation for a category of analysis is accompa-
nied by the term 'only' or a similar notation, the Commission will deem 
the accreditation to exclude other categories of analysis in that disci-
pline. 

(e) Accreditation of a confirmation test procedure does not 
carry automatic accreditation of an associated field, spot, screening, or 
other presumptive test. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 23, 
2023. 
TRD-202300252 
Leigh Tomlin 
Associate General Counsel 
Texas Forensic Science Commission 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 936-0661 

♦ ♦ ♦ 

SUBCHAPTER C. FORENSIC ANALYST 
LICENSING PROGRAM 
37 TAC §651.203 

Statutory Authority. The amendments are proposed under Tex. 
Code Crim. Proc. art 38.01 §§ 4-a and (3)-a. 
Cross reference to statute. The proposal amends rule 37 Texas 
Administrative Code §651.5 and §651.203. 
§651.203. Forensic Disciplines Subject to Commission Licensing; 
Categories of Licensure. 

(a) Forensic analysis/recognized accreditation. This section 
describes the forensic disciplines for which accreditation by an accred-
iting body recognized by the Commission is required by Article 38.01, 
Code of Criminal Procedure and for which licensing is therefore also 
required. 

(b) By discipline. An individual may apply to the Commis-
sion for a Forensic Analyst License for one or more of the disciplines 
set forth in this section. The specific requirements for obtaining a li-
cense in any of the following disciplines may differ depending upon the 
categories of analysis within the discipline for which the individual is 
qualified to perform independent casework as set forth in §651.207 of 
this subchapter (relating to Forensic Analyst Licensing Requirements 
Including License Term, Fee and Procedure for Denial of Application 
and Reconsideration). An individual's license shall designate the cat-
egory or categories of licensure for which the individual has been ap-
proved for independent casework and for which the individual has met 
the requirements set forth in §651.207 of this subchapter as follows: 

(1) Seized Drugs. Categories of analysis may include one 
or more of the following: qualitative determination, quantitative mea-

surement, weight measurement, and volume measurement; Categories 
of Licensure: Seized Drugs Analyst; Seized Drugs Technician; 

(2) Toxicology. Categories of analysis may include one 
or more of the following: qualitative determination and quantitative 
measurement; Categories of Licensure: Toxicology Analyst Alcohol 
only (Non-interpretive); Toxicology Analyst (General, Non-interpre-
tive); Toxicologist (Interpretive); Toxicology Technician; 

(3) Forensic Biology. Categories of analysis may include 
one or more of the following: DNA-STR, DNA-YSTR, DNA-Mito-
chondrial, DNA-SNP, body fluid identification, relationship testing, 
microbiology, individual characteristic database, and nucleic acids 
other than human DNA; Categories of Licensure: DNA Analyst; 
Forensic Biology Screening Analyst; Analyst of Nucleic Acids other 
than Human DNA; Forensic Biology Technician; 

(4) Firearms/Toolmarks. Categories of analysis may in-
clude one or more of the following: physical comparison, determina-
tion of functionality, length measurement, trigger pull force measure-
ment, qualitative chemical determination, distance determination, ejec-
tion pattern determination, product (make/model) determination[, eval-
uation of firearm-related evidence for NIBIN suitability, performance 
of NIBIN entries and individual characteristic database]; Categories of 
Licensure: Firearms/Toolmarks Analyst; Firearms/Toolmarks Techni-
cian; 

(5) Materials (Trace). Categories of analysis may include 
one or more of the following: physical determination, chemical deter-
mination, chemical comparison, product (make/model) determination, 
gunshot residue analysis, footwear and tire tread analysis, and fire de-
bris and explosives analysis (qualitative determination); Categories of 
Licensure: Materials (Trace) Analyst; Materials (Trace) Technician. 

(c) Cross-disciplines. A laboratory may choose to assign a 
particular discipline or category of analysis to a different administra-
tive section or unit in the laboratory than the designation set forth in 
this subchapter. Though an individual may perform a category of anal-
ysis under a different administrative section or unit in the laboratory, 
the individual still shall comply with the requirements for the discipline 
or category of analysis as outlined in this subchapter. 

(d) Analysts and Technicians Performing Forensic Analysis 
on Behalf of the United States Government. Any forensic analyst 
or technician who performs forensic analysis on behalf of a publicly 
funded laboratory or law enforcement entity operating under the au-
thority of the United States Government is deemed licensed to perform 
forensic analysis in Texas for purposes of this subchapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on January 23, 
2023. 
TRD-202300253 
Leigh Tomlin 
Associate General Counsel 
Texas Forensic Science Commission 
Earliest possible date of adoption: March 5, 2023 
For further information, please call: (512) 936-0661 
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